Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


> 


i 


V. 


i\ 


REPORTS   OF  CASES 

ARGUED  AND  DETERMINED  . 

%f^t  Court  of  ^ixi^ii  HitXiii^^ 

DUBXflO 

MICHAELldUAS  AND  HILARY  TERMS, 

IK  •  * 

THE  SIXTH  AND  SEVENTH  GEO.  IV. 


BT.     .    ' 

JAME&  DOWLING,  Esq.  of  thb  Middle  Tempu, 

AVD 

ARCHER  RYLAND/EsQ.  of  Gray's  Inn, 

BARRISTERS  AT  LAW. 


VOL.  VIL 


WITH  AN  INDEX, 

AflD 

TABLE    OF  PRINCIPAL    MATTERS. 


LONDON : 

S.    SWEET,   3,   CHANCERY    LAVE;     lU    PHEKEY,    17,     FLEET   STREET; 
A.    MAXWELL,  21^   STEVENS    AND    SONS,   39,    BELL    YARD;  . 

XbIb  IBoolscnccs  aitt  IBiAItitas: 

AND    R.    MILLIKEN,   GRAinrON    STREET,    DUBLIN. 

1827. 


LIBRARY  OF  THF 
LELAND  STANFORD  u,  .       JERSITf, 

JUL  9    1901 


^■■^^rc^-rO  Jff     „ 


~.t  T 


BRADBVRT   AWO   CO.    PRINTKRl,   ST.    DUNflTAN  8   COURT,    FLF.FT   STRF.FT. 


JUDGES 


OP  THE 


COURT   OF   KING'S   BENCH, 

During  the  Period  comprked  in  thit  Volume, 


Sir  Chahles  Abbott,  Knt.  C.  J. 
Sir  John  Bayley,  Knt. 
Sir  George  Sowley  Holroyd,  Knt. 
Sir  Joseph  Littledale,  Knt. 


Sir  John  Singleton  Copley,  Knt.  At- 
torney-General. 

Sir  Charles  Wetherell,  Knt.  Solici- 
tor-General. 


1 


TABI.E 


OP   THE 


CASES     REPORTED 


IN  THE  SEVENTH  VOLUME. 


n 


A. 

ADLARD,  Rex  v. 
Anonymous 

■  ■     — 
Aspinall,  Ogden  v.    . 

B. 
Bagster  v.  Portsmouth^  Earl 

Ofy  -    .      -  . 

Bank  of  England  v.  Davis 
Bail.Foxairs     . 
Barclay,  Curtis  v> 
Barrow  v.  Bell  . 
Batson,  Latimer  v. 
Belcher,  Morrow  v. 
Belk,  Rex  v.     . 
Bell,  Barron  v. 

V.  Smith  . 

V.  Vincent 

Bennett,  Doe  v. 

,  Shaddick  v. 

Berwick,  Mayor  of,  Clark  v. 
Biggs  V.  Cox 
Birch,  Ex  parte 
Bloxam  v.  IVIorley 

V.  Saunaers 

Bond  t;.  Evans . 

V.  Stockdale 

Bottomly  v.  Bovill 
Bovill,  Bottomly  v. 


Page 
340 
376 
611 
637 


614 
828 
783 
639 
244 
106 
187 
234 
244 
846 
233 
261 
229 
104 
409 
436 
407 
396 
374 
140 
702 
702 


Page 

Bowen,  Edwards  v.  .  .  709 

Bradley,  Whittaker  v.  .  649 

Brindley,  Oilmour  v.  .  269 

Broderip,  Rex  v.  861 

Brown  v.  Burtinshaw  .  603 

Brunton  17.  White      .  .  103 

Burtinshaw,  Brown  v.  .  603 

,  Clayton  v.  .  800 

Byam,  St.  Hanlaire  v.  .  468 

Byerley  v.  Windus    •  664 

C. 

Carr  V.  Hinchliff  .      42 

Caversham,  Rex  v,     .        .160 
Chambers  v.  Williams  842 

Charge  v.  Farhill  .    422 

Cheere,  Rex  V.  .        .        .461 
Chester,  Bishop  of,  Farn- 

worth  V.  ...  66 
Clark  V.  Berwick,  Mayor  of  104 
Clayton  v.  Burtenshaw  .  800 
Clear,  Rex  v.  .  .  .393 
Compton,  London,  Cham- 
berlain of,  V.  .  .  697 
Constable,  Rex  V.  .    663 

Cooke,  Rex  v.  .        .        .    673 
Cox  V.Todd      .        .        .131 

,  Biggs ».  .        .    409 

Cresswell,  Dafter  v.  .        .    660 
Crowther,  Furillio  v.  .        .    612 


VI 


TABLE  OF  CASPS  REPORTED. 


Cuerton^  Ex  parte     . 
Curtis  V.'  Barclay 
Curwen,  Jackson  v.  . 

D. 

Dafter  v.  Cresswell    « 
David  17.  Ellice 
Davis,  Bank  of  England  i;. 
Deer,  Reid  v.   . 
Devon,  Rex  v.  . 
Doe^.  Bennett . 

V.  Harvey . 

— —  V.  Meux    . 

V.  Perratt . 

V.  Scott    . 

V.  Statbam 

V.  Walker 

v.  Westley 

Downes,  Rex  v. 

Dudley  Canal    Company, 

Rex  V.  . 
Dudman,  Rex  v. 

E. 

Edwards  v.  Bowen    . 

v.  Hetherington  • 


Page 

774 
539 
838 


>«MW^^ 


Ellice,  David  v. 
England,  Bank  of,  v.  Da- 
vis . 
Essex,  Justices  of,.  Rex  v. 
Evans,  Bond  v. 
Ex  parte.  Birch 
-*— Cuerton    ... 
—  Smith      .        •        • 

F. 

Favhill,  Charge  v.    . 
Famworth      v.      Chester, 

Bishop  of, 
Feamly  v.  Morl^ 
Fearon,  Windier  v. 
Foxall's  Bail     . 
Fraser  «.  Shaw 
Fryer,  Rex  v.    . 
Furillio  v.  Crovfther 


660 
690 
828 
612 
147 
261 
78 
98 


190 
141 

487 
112 

777 

466 
326 


709 
117 
690 

828 
658 
374 
436 
774 
382 


422 

56 
832 
185 
783 
383 
424 
612 


G. 

Gale  V.  Lawrie* 
Gann,  Walker  v. 
Gandel  r.  Rogier 
Crarrett  ti.Handley 
Geary  v.  Physic 
Geotge,  Granger,  v. 
GiUard  v.  Wyse 
Gilmour  v.  Brindley 
Goodtitle  v.  Oxley 

H. 

Gordon,  Sarjant  v. 


733    Granger  v.  George 


Haggerston  v.  Hanbury     . 
HaB  V.  Hollander 
Hanbury,  Haggerston  v.    . 
Handley,  Ghurett  v.  . 
Hanrey,  Doe  v.  .        . 

Heavyside,  Moss  v.  . 
HeeIy,Huntingtower,  Ld.  v. 
Hetherington,  Edwards  v. 
Hewlins  v.  Shippam 
Hill  V.  Saunders 
Hinchliff,  Carr  r. 
Hippesley  v,  Layng 
Hollander,  Hall  v. 
HoUinshead,  Reid  v. 
Huddleston,  John$tan  v.  . 
Huntingtower,  Lord  v.  Hee- 
ley        .        . 

J. 

Jackson  e.  Curwen 
Jaram,  Rex  v, 
Jennings,  Woolley  v. 
Johnston  v.  Hudiileston 
Jones,  Webster  v. 
•     Williams  V. 
Jones,  Wood  v. . 
Judd,  Lidgbird  v. 

K. 

Kendal,  Smith  o. 
Killew,  Sellers  v. 
King,  Somers  t;. 


Page 

711 
769 
259 
144 
653 
729 
523 
259 
535 


258 
729 
723 
133 
723 
144 
78 
772 
369 
117 
783 
17 
42 
265 
133 
444 
411 

369 


838 
163 
824' 
411 
774 
549 
126 
617 


232 
121 
125 


TABLE  OF  CASES  REPORTED. 


VII 


L. 

Paee 

Latimer  v.  Batson      .        .  106 

Laurie^  Gale  V.           ..         •  711 

Layng>  Hippesley  v.  .        •  266 

Leicester*  JusUces  of^  Rex  v.  370 

r            .  708 

Lemcke,  Vaughan  p.          .  236 

Lidgbird  v.  Judd  .              •  617 
Lincoln's  Inn,  Benchers  of. 

Rex  V 361 

Liverpool,    Mayor    of,    v. 

Tomlinson      .        .        .  666 
London,  Chamberlain  of,  v. 

Cpmpton       •        .        •  697 

Ludiam,  Staniland  v,          •  484 

M. 

Machado,  Pickardo  v.    .        478 
Memorandum    .        .  487 

Metcalfe     v.     Strathmore, 

Earl  of,  .         .        .773 

Meux,  Doe  t;.    .        .        .98 
Middlesex,  Sheriff  of.  Rex  v,    264 

1 

334 
407 
832 
187 
772 
619 


Miller,  Warre  v. 
Monmouth,     Justices     of. 

Rex  if.   . 
Morley,  Bloxam  v.     . 

,  Feamley  v.   . 

Morrow  v.  Belcher  . 
Moss  V.  Heavyside  . 
Murphy  v.  Tomlan 

N. 

North  Currey,  Inhabitants 
of.  Rex  V.      .        .        . 
Noyes  v.  Pickering    . 

O. 

Ogden  V,  Aspinall 
Onwhyn,  Stockdale  v. 
Oxley,  Goodtitle  v.    . 

P. 

Pain,  Rex  v.  . 
Pearce  t?.  Whale 
Perratt,  Doe  v. 


424 
49 


637 
626 
636 


678 
612 
733 


Page 

Physic,  Geary  i?.        .        .  663 

Pickardo  v.  Machado         .  478 

Pickerinj?  v.  Noyes    .        .  49 

Picton,  Shaw  v.         .         .  201 

Plummer  v.  Woodbume     .  26 
Portsmouth,  Earl  of,  Bag- 

ster  V.    .        .        •        .  614 

Price  t;.  Seaman  14 


R. 

Reid  V.  Deer 

V.  HoUinshead  . 

Rex  V.  Adlard   . 
V,  Belk 

—  V.  Broderip 
-v.  CavershVm  ' .        . 
— 17.  Cheere 

—  V.  Clear 

—  V.  Constable 

—  1?.  Cooke  . 

—  V,  Devon  . 

—  V.  Downes 

—  V.  Dudley  Canal  Com- 
pany     .... 

—  t?.  Dudman 

—  V.  Essex,  Justices  of, . 

—  V.  Fryer    . 

—  V,  Jaram  .         .         . 
V.  Leicester,  Justices 


of. 


V. 


—    V,     Lincoln's      Inn, 
Benchers  of  . 

V.  Mid^esex,  Sheri£f 


of. 


of 

V.  Monmouth,  Justices 
•        .      • .        • 

V.  North  Currey,  In- 
habitants of  . 
—  tj.  Pain 

V.  Richards 

V.  St.  Donstan,  Kent, 


Inhabitants  of 

V.  Somersetshire,  Jus- 


tices of 

—  V.  Surrey,  Justices  of, 


612 
444 
340 
234 
861 
160 
461 
393 
663 
673 
147 
777 

466 
326 
658 
424 
163 

370 
708 

351 

264 

334 

424 
678 
665 

178 

385 

867 


VIU 


TABLE  OF  CASES  REPORTED. 


Rex  V.  Taylor    . 

V.  Tremaine 

V.  Washbrook, 

bitants  of, 
V.  Westwood 


Inha- 


Ricbards,  Rex  v. 
Ripley  v.  Scaife 
Rogers  v.  Wynne 
Ro^er,  Ganaell  v. 
Ryder  tb.  Townsend 

S. 

St.  Dunstan,  Kent,  Inha- 
bitants of.  Rex  V.  • 
St.  Hanlaire  v.  Byam 
Saijant  v.  Gordon 
Saunders,  Bloxam  v. 
,  Hill  t7. 


Page 
622 

684 
221 
267 
666 
818 
621 
269 
119 


,  Walpole  r. 

Scaife,  Ripley  t?. 
Scott,  Doe  V.     • 
Seaman,  Price  v.       . 
Sellers  v.  Killew 
Shaddick  v.  Bennett 
Shaw,  Frazer  v. 

«.  Picton 

Sheldon  v.  Whitaker 
Shippam,  H^wlins  v. 
Smitn,  Ex  parte 

—  r.  Bell    . 

—  V.  Kendal 


Snell  V.  Snell 

Somers  v.  King 

Somersetshire,  Justices  of. 
Rex  Vm  •        • 

Staniland  v.  Ludlam 

Statham,  Doe  v. 

Stockdale  v.  Onwhyn 

,  Bond  V.    . 

Strathmore,  Earl  of,  Met- 
calfe t;.  ... 

Styles  17.  Wardle 

Surrey,  Justices  of.  Rex  v. 


178 
468 
268 
396 

17 
130 
818 
190 

14 
121 
229 
383 
201 
123 
783 
382 
846 
232 
249 
126 

386 
484 
141 
626 
140 

773 

607 
867 


T. 


Taylor,  Rex  v. 


.    622 


Tilson  17.  Warwick  Gas- 
Lieht  Company 

Todd,  Cox  17.     .        .        , 

Tomlan,  Murphy  v.    . 

Tomlinson,  Liverpool, 

Mayor  of,  17. 

Townsend,  Lord  C,  Ry- 
der 17 

Towsey  t7.  White . 

Tremaine,  Rex  i7. 

V. 

Vaughan  17.  Lemcke  • 
Vincent,  Bell  t7. 

W. 

Waice,  Watson  v. 
Walker,  Doe  v. 

tj.  Gann 

Walpole  V.  Saunders 
Wanlle,  S^les  v. 
Warre  v.  Miller 
Warwick  Gas-Light  Com- 
pany, Tilson  V. 
Washbrook,  Inhabitants  of. 

Rex  v>  • 
Watson  V.  Wace 
Webster  v.  Jones 
Westley,  Doe  v. 
Westwood,  Rex  v. 
Whale,  Pearoe  v.       •        • 
Whitaker,  Sheldon  v. 
White,  Bninton  v.     • 

,  Towsey  v. 

Whittaker  v.  Bradley 
Williams  v.  Jones      .        t 

,  Chambers  tJ. 

Windier  v.  Fearon     . 
Windus,  Byerley  v.    . 
Wood  V.  Jones  . 
Woodbume,  Plummer  v,    . 
WooUey  v.  Jennings  . 
Wynne,  Rogers  v. 
Wyse,  Gillard  v. 


Page 

376 
131 
619 

556 

119 
810 
684 


236 
233 


633 
487 
769 
130 
607 
1 

376 

221 
633 

774 
112 
267 
512 
123 
103 
810 
649 
549 
842 
185 
564 
126 
26 
824 
521 
623 


CASES 


ARGUED  AND  DETERMINED 


IN   THE 


COURT   OF    KING'S    BENCH, 


IK 


MICHAELMAS  TERM, 


IN  THE  SIXTH  YEAR  OP  THE  REIOV  OF  OPORGE  IV. 


Wahre  V.  Miller,  (in  error),  (a).  1825. 

Declaration  in  assumpsit  on  a  policy  of  insurance  Wheie 


aves- 


upon  ship  aad  freight,  on  the  Aurora,  at  and  from  the  ^^.  *?**"?^  ^^ 
island  of  Grenada  to  London,  with  leave  to  call  at  all  or  from  Grenada 
any  of  the  West  India  islands,  {Jamaica  and  St,  Domingo  ^^^^vedm 
excepted),  warranted  to  sail  from  Grenada  on  or  before  the  safety  an^ 
1st  day  of  August,  1823 ;  and  it  was  agreed,  that  it  should  Seliw  her 
be  lawful  for  the  said  ship  in  that  voyage  to  pro(2^ed  and  ?"^^    ^'Sfo 
sail  to,  and  touch  and  stay  at,  any  ports  or  places  what-  bays  of  the 
soever  or  wheresoever,  with  liberty  to  load  and  unload  JJ^^.»  ^^^J®"* 
goods  wherever  she  might  touch,  withonxt'beingtdeemed  any  one  custom- 
deviation,  and  without  prejudice  to  that  insurance.    Aver-  ^m  b»t  in  en- 
ment,  that  defendant  subscribed  the 'policy,  and  that  the  ^^p^  ^  hay  to 

which  she  was 

ship,  to  wit,  on,  8cc,,  was  in  good  safety  at  Grenada,  going,  for  the 

and  that  divers  goods  and  merchandizes  were  then  and  double  pur- 

^  poseofdeh- 

there  loaded  on  board  her,  to  be  earned  therein,  on  and  verine  the  re- 
mainder of  her 
(a)  Pursuant  to  the  king's  warrant,  issued  in  Trinity  term,  by  virtue  outward,  and 
of  the  statute  3  Geo.  4,  c.  102,  the  judges  of  this  Court  sat  at  the  ^""8  ^^f- 
Guildhall,  Wutmnster,  from  the  31st  October  until  the  5th  November,  q^^q  .  ji^\^ 

inclusively.  *  that  this  was 

not  a  devia> 
tion,  and  that  the  underwriters  were  liable  for  the  loss  of  tlie  homeward  freight. 


VOL.  VII.  B 


CA^JES   IN    THE^.  KINGS    BENCH, 

1825.       for  freight  on  the  said  voyage ;  and  the  master  of  the  said 
ship  had  then  and  there  entered  into  certain  contracts  and 


Warre 


Miller. 


V.  agreements  vfith  divers  persons,  whereby  they  had  con- 

tracted and  agreed  with  him  to  load  other  goods  on  board 
the 'said  ship,  to  be  carried  on  freight  on  the  said  voyage ; 
which  last-mentioned  goods  were  then  and  there  ready  to 
be  loaded.    Interest  averred  to  be  in  the  plaintiff,  and  loss 
of  the  ship  by  perils  of  the  sea.     Plea,  non-assumpsit  and 
issue  thereon.     At  the  trial,  before  Park,  J.,  in  C.  P.*  at 
the  London  adjourned  sittings  after  Hilary  term,  1824, 
the  facts  proved  in  evidence  were  these : — ^The  plaintiff 
was  owner  of  the  Aurora^  and  the  defendant  subscribed 
the  policy  in  question  on  freight  for  1500/.    The  ship 
sailed  on  her  outward  voyage  under  the  command  of  the 
captain,    on  the  10th  December,  1822,    and  arrived  at 
Grenada  on  the  16th  JanyMTy^  1823>  having  taken  out 
supplies  for  several  estates  in  the  island.    She  went  first 
to  Grand  Male  Bay  in  Grenada,  and  deUveied  a  portion 
of  her  outward  cargo  there.    After  remaining  at  anchor 
48  hpurs,  she  proceeded  to  Jhtquesne's  Bay,  in  Grenada, 
and  delivered  another  part  of  her  outward  cargo^  and  t^ 
mained  there  three  days.     She  next  proceeded  to  I$fwn's 
Bay,  in  Grenada,  and  arrived  there  about  the-22d'Jaiit(« 
ary,  and  delivered  there  part. of  the  supplies  for  some 
estates  in  that  neighbourhood.     On  ih^Zd  February,  she 
quitted  Irwin's  Bay,  and  proceeded  towards  G/«itv«//«  Bay 
in  Grenada,  for  the  purpose  of  delivering'  the  remaining 
part  of  the  outward  cargo,  about  pne  eighth,  and  to  lake 
in  a  part  of  her  homeward  cargo,  but  was  lost  by  perils  of 
the  sea  while  going  into  GrenvUle  Bay.    There  is  only  one 
custom-house  in  Grenada,  for  all  the  different  bays.    Be^ 
fore  the  captain  sailed  for  Grenvilk  Bay,  he  had  made 
engagements  with  several  persons  for  homeward  cargo, 
amounting  to  very  nearly  a  full  cargo.    Under,  these  cir- 
cumstances, it  was  argued  on  the  part  of  the  defendant 
below,  that  there  had  been  a  deviation  from  the  voyage 
insured,  and  consequently,  that  the  plaintiff  could  not 
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vecoirer.  The  learned  judge  howeyerorer-fuled  the  objec-  1825. 
tkm,  and  directkl  the  jury  to  find  their  rerdict  for  the 
plaintiff,  if  they  were  satisfied  that  positiT6  contracts  for  a 
homeward'  cargo  had  been  made  by  the  captain.  The 
jury  found  that  the  ship,  at  the  time  of  the  loss,  was  going 
to  Gremmtt^Bay,  for  die  double  purpose  of  delivering  the 
remaining  part  of  her  outward  cargo,  and  to  take  in  her 
homeward  cargo,  and  a  verdict  was  entered  for  the  plain«» 
tiff.  A  bill  of  exceptions  was  then  tendered  upon  the  di- 
rection of  the  learned  judge,  which  being  sealed  by  him, 
a  writ  of  error  Was  thereupon  brought,  and  common  errors 
asdgned. 

Toddy y  Serjt,  for  the  plaintiff  in  error.  The  question 
for  the  consideration  of  tihe  Court  is,  whether  the  ship  was 
within  the  risk  insured  by  the  policy  at  the  time  she  was 
lost;  which  proposition  maybe  divided  into  two:  first, 
wheCh^  or  not  the  risk  had  ever  attached ;  and  second, 
whether,  if  it  had,  thrire'was  a  deviation  from  the  voyage 
insured.  It  is  to  be  observed,  that  this  was  a  policy  on 
the  homeward  voyage  only.  In  the  West  India  trade,  po- 
licies are  fkequently  executed  on  the  outward  and  home- 
ward voyages,  and  it  was  for  the  purpose  of  avoiding  the 
difficulty  here  arising,  that  the  policy  was  made  "  at  and 
from  Grenada  to  London,  with,  leave  to  call  at  all  or  any 
(rf'the  West  India  islands.*'  Before  the  policy  attaches,  it 
must  be  shewn  that  the  vessel  was  employed  solely  upon  a 
purpose  connected  with  the  voyage,  at  the  time  of  the 
loss.  {^Abbott,  C.  J.  How  do  you  get  at  your  first 
point  ?  You  did  not  desire  the  learned  judge  to  direct  the 
jury  that  thd  fk)licy  had  not  attached  On  the  ship.  The 
objection  at  the  trial  was,  that  upon  the  evidence,  the  ship 
had  made  a  deviation  from  the  voyage  iiisured;  which 
was  admitting  that  but  for  that  deviation,  she  was  under 
the  protection  of  the  policy].  Certainly,  the  bill  of  excep-  ^ 
tioDB  is  not  sufficiently  comprehensive  to  embrace  the  first 
point,  and  therefore  the  defendant  must  rely  upon  the 
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1825.       second,  namely,  that  there  was  a  deviation  from  the  voyage 
insured.     Now  in  order  to  determine  whether  there  has 
been  a  deviation,  it  is  necessary  to  see,  whether  at  the 
time  of  the  loss,  the  ship  was  doing  that  which  was  con- 
nected solely  with  the  voyage  insured,  and  it  lies  upon  the 
assured  to  shew  that  he  was  conducting  himself  in  such  a 
way  as  to  be  on  that  adventure.    The  case  of  Solly  v.  Wkit^ 
more  (a),  is  a  case  directly  in  point,  to  shew  that  at  the  time 
of  the  loss,  this  ship  was  not  engaged  in  a  purpose  connected 
with  the  voyage  insured.      That  was  a  policy  on  the  Sea^ 
mann,  *^  at  and  from  Hull,  to  her  port  or  ports  of  loading 
in  the  Baltic  Sea  and  Gulph  of  Finland,  with  liberty  for 
the  ship  in  the  said  voyage,  to  proceed  and  sail  to,  and 
touch  and  stay  at,  any  ports  or  places  whatsoever  and 
wheresoever,  for  all  purposes,   particularly  at  EUinore, 
without  being  deemed  a  deviation."    The  ship  touched 
and  stayed  at  Elsinore  and  Dantzic,  to  deliver  goods, 
Pillau  being  her  port  of  loading,  and  being  lost  in  her 
voyage  to  Pillau,  it  was  held  that  this  was  a  deviation, 
inasmuch  as  the  liberty  to  touch  and  stay  at  any  ports  or 
places,  for  all  purposes,  was  confined  to  touching  and 
staying  for  the  sole  purpose  of  the  voyage  insured.  iBay- 
ley,  J.  The  vessel  here  had  a  double  purpose  in  going  to 
Grenville  Bay,  namely,  to  deliver  part  of  her  outward 
cargo,  and  get  her  homeward  cargo.]    But  the  sole  object 
of  this  policy  is  to  protect  the  homeward  voyage.    Now 
the  vessel  was  not  going  to  Grenville  Bay  for  the  sole 
purpose  of  getting  a  homeward  cargo,  or  for  a  purpose 
solely  connected  with  the  homeward  voyage.     It  does  not 
necessarily  follow  that  the  liberty  to  touch  aind  stay  at  any 
ports  or  places,  and  load  and  unload  goods  wherever  she 
might  touch,  will  cover  the  risk  of  pursuing  a  purpose  not 
connected  with  the  ultimate  object  of  the  voyage.     It  is 
not  a  fair  and  legitimate  purpose,  as  connected  with  this 
view  of  the  case,  to  deliver  goods  in  the  course  of  the  out- 
waid  voyage.    [  Bayl^y,  J.  How  would  you  shape  a  home^ 

(a)  5  B.  &  A.  45. 
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ward  policy  under  these  eircuoistances;  suppose  a  ship  1325. 
takes  out  a  cargo  for  the  purpose  of  delivering  at  two  of 
the  West  India  islands^  meaning  to  take  in  her  homeward 
cargo,  partly  at  one  island,  and  the  rest  at  the  other?] 
It  is  always  competent  to  the  parties  to  provide  for  a  liberty 
which  shall  be  sufficiently  large.  The  case  of  IngUs  y. 
Vaux  (a)  is  expressly  in  point,  to  shew  that  the  assured  is 
not  at  liberty  to  mix  up  the  double  object  of  unloading  the 
outward  and  taking  in  the  inward  cargo.  Lord  Elknbth- 
borough  there  said,  ''  the  captain  had  no  right  to  mix  up 
together  the  two  objects,  of  disposing  of  the  remnant  of 
the  outward  cargo,  and  procuring  a  homeward  cargo, 
at  the  risk  of  the  underwriters  in  the  outward  voyage." 
There  the  policy  was  on  the  outward  voyage  only,  and  the 
vessel  having  sailed  to  one  of  the  islands  to  which  she  was 
destined,  was  there  lost  while  stopping  partly  to  dis- 
pose of  the  residue  of  the  outward  cargo,  and  partly  to 
obtain  a  homeward  cargo,  and  it  was  held  that  the  under- 
writers were  not  liable.  The  present  case  was  decided  at 
Nisi  Prius  on  the  authority  of  Camden  v.  Cowley  (b),  which 
was  an  action  on  a  policy  of  insurance  on  ship  at  and  from 
Jamaica  to  London,  and  the  vessel  was  lost  in  coasting 
the  island.  But  that  case  decides  very  little,  and  in  many 
points  it  could  not  now  be  supported.  In  the  first  place 
it  is  not  necessary,  in  the  present  case,  to  shew  at  what 
time  the  homeward  bound  risk  commenced,  and  when  the 
outward,  determined ;  for  the  one  overleaps  the  other.  In 
Camden  v.  Cowley ,  that  was  left  as  a  question  of  fact  for 
the  jury,  and  not  a  question  of  construction  on  the  poli- 
cy, and  there  a  special  custom  was  found,  and  it  was  held 
that  a  policy  at  and  from  a  foreign  port  commenced  ^en 
the  outward  policy  ended.  In  the  present  case,  one  point 
appears  to  be  perfectly  clear,  namely,  that  if  the  captain 
had  gone  to  GrenvUle  Bay  merely  to  deliver  his  outward 
cargo,  and  not  to  take  in  the  homeward  cargo,  it  would 
unquestionably  be  a  deviation  within  the  principle  of  Solly 

(«)  3  Camp.  437.  (b)  1  Sir  W.  Bl.  417. 
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ies5.  V.  Wkitmore,  on  account  of  the  delay  which  would  be 
thereby  created.  Then  the  question  is,  whether  it  makes 
any  difference  that  he  goes  there  for  the  double  purpose 
of  unloading  and  loading.  If  he  stops  to  deliver  an  out- 
ward cargo  as  well  as  to^take  in  a  homeward  one,  the  risk 
of  the  underwriters  is  increased  by  the  additional  delay  oc- 
casioned by  the  unloading  the  outward  cargo«  In  princi- 
ple, therefore,  it  is  the  same  as  if  he  went  there  for  the  sole 
purpose  of  delivering  the  outward  cargo^  which  would 
clearly  be  a  deviation,  and  the  ulterior  object  of  taking  in 
a  homeward  cargo,  makes  no  difference.  The  authorities 
in  the  law  of  insurance  are  too  strong  the  other  way,  to 
contend,  with  any  success,  that  the  risk  here  had  not  at- 
tached, {Moiteux  v>  The  London  A$surunce  Company  (a), 
Chitty  V.  Selwyn  (Jb) ;  but  inasmuch  as  the  ship  here  was 
not  employed  at  the  time  of  the  loss,  in  a  purpose  solely 
connected  with  the  homeward  voyage,  there  was  a  devia- 
tion, and  consequently  the  underwriters  are  not  liable. 

Campbell,  contrd..  First,  it  is  contended,  that  even  if  the 
ship  had  been  going  to  Grenvilte  Bay  for  the  sole  purpose 
of  discharging  the  outward  cargo,  still  she  would  be  under 
the  protection  of  the  homeward  policy ;  but,  second,  as 
she  was  going  there  for  the  purpose  of  taking  in  the  home- 
ward, and  also  of  unloading  part  6f  the  outward  cargo,  i 
fortiori,  the  policy  attached.  It  does  not  appear  that  the 
homeward  voyage  was  at  all  delayed,  or  the  risk  enhanced 
by  so  doing ;  at  all  events  there  was  no  deviation.  As- 
suming that  die  was  going  to  Grenvilk  Bay  for  the  sole 
purpose  of  unloading  the  outward  cargo,  still  she  would  be 
under  the  protection  of  the  policy,  inasmuch  as  it  is  a  po- 
licy "  at  and  from  Grenada  to  London/'  that  is,  from  a 
foreign  island  to  Great  Britain.  The  effect  of  such  a 
policy  is,  that  it  takes  up  the  ship  from  the  time  she 
reaches  the  outward  port,  and  there  being  once  in  safety, 
it  protects  her  whilst  legitimately  pursuing  the  objects  of 

(a)  1  Atk.  545.  (6)  2  Atk.  359. 
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tke  adventuref  until  the  return  to  her  port  of  deatinatioD.  i825. 
It  was  proved  that  Grenada  has  but  one  custom-house, 
and  therefore  it  is  in  law  but  one  port.  Going  from  one  v. 
bay  to  another  is  oonsequently  no  more  than  going  from  ^>^^*^' 
one  quay  to  another  in  the  same  harbour^  Supposing  then 
that  she  had^entered  a  bay  of  Grenada  for  the  purpose  of 
unloading  her.  vatward  cargo,  and  whilst  there  encount^ed 
a  ptrii  of  tiie>flea,  and  was  lest,  the  underwriters  would  be 
still  liable  an*  the  homewaid  risk.  When  a  ship,  which  is 
eiqpeeted  to*  arrive  at  a  certain  place  abroad,  is  insured 
<.'  at  aad  fWna''  that  place,  or  ''  from  her  arrival/'  there 
the  risk  begins  ftom  the  first  moment  of  her  arrival  at  the 
place  specified ;  and  the  words  **  firstarrival''  are  implied, 
and  ralivajs.. understood  in  policies  so  worded  (a).  The 
risk  in.  sueli  cases  ccmtiaues  there,  as  long  as  the  ship  is 
pieparing  for  the  voyage  insured ;  but  if  all  thoughts  of 
the  voyage  be»afterwards  laid  aside,  and  the  ship  be  suf- 
tend  to  lie  th^e  for  a  length  of  thne,  with  the  owner's 
privity,  the  insurer  is  not  liable ;  for  this  would  be  to  subject 
him  to  the  ^whim  and  caprice  of  the  owner,  who  might 
ehuse  to  let  the  ship  lie  and  rot  there(i).  It  is  clear  there^ 
fore,  the  ship  was  under  the  protection  of  the  homeward 
policy,  from  the  very  moment  of  her  arrival  in  safety  at  the 
ishnd  at'Grenadai  and  her  going  from  bay  to  bay  for  the 
pvposaofi  dehvering  portions  of  her  outward  cargo^  makes 
no'.di£SBieace^  because  the  whole  island  is  to  be  considered 
as. hot  one  port.  The  ease  of  Camden  v.  Cowhy  is  an  ex- 
press amthetily  to  thia'  pcdnt.  There  the  policy  was,  ^*  at 
and  finm  -Jamaka  U>» London.*'  The  vessel  arrived  in 
safety  in  Jammcaf  and  was  afterwards  Idbt  in  coasting  the 
island  lor  the  purpeee  of  delivering  parts  of  her  outward 
caigo ;  yet  the  Court  held,  that  the  homeward  policy  at^ 
taQhed«  In  that,  case,  in  order  to  shew  where  the  home- 
waffd  risk  commenced,  it  was  necessary  to  shew  at  what  time 
the  outward  risk  detennined ;  and  after  an  examination  of 

(a)  Kanhal's  ln«.  261.    (h)  Motteux  y.  Land,  A$s,y  1  Aik.  5A5. 
ChUty  V.  Seko^ih  ^  Id*  359.     Bird  v.  Appietony  8  T.  R.  562. 
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1825. .      merchants,  as  to  the  custom,  it  was  decided  by  a  special 
'^"^'     jury,  that  the  underwriters  on  the  homeward  policy  were 
V.  liable  iior  the  loss ;  they  being  of  opinion  that  the  outward 

risk  ended  when  the  ship  had  moored  24  hours  in  any  port 
of  the  island,  aiid.  did  not  continue  till  she  came  to  the  last 
port  of  delivery.  So  in  Barrass  v*  London  Assurance  Com- 
pany (a),  Lord  Mansfield  laid  down  the  same  doctrine  to 
the  jury,  namely,  that  the  outward  risk  upon  the  ship 
ended  after  her  arrival  in  the  first  port  of  the  island  to 
which  she  was  destined.  As  to  the  case  of  Solly  v.  Whit" 
more,  it  has  a  very  slender  apphcation  to  this,  for  there 
the  case  was  decided  on  the  ground,  that  the  ship  went 
to  Ekinore  and  Dantzic,  not  for  any  purpose  connected 
-  with  the  homeward  voyage,  but  solely  for  the  purpose  of 
delivering  the  outward  cargo.  In  Inglis  v.  Fatix,  the  po- 
licy was  on  the  outward  voyage,  and  there  is  a  marked 
distinction  between  an  outward  and  a  homeward  voyage. 
The  captain  in  that  case  remained  at  Antigua  an  unrea- 
sonable time,  not  to  deliver  his  cargo,  but  to  dispose  of  it, 
and  to  seek  a  homeward  cargo,  and  not  merely  to  take  it 
on  board.  Here  the  vessel,  having  to  deliver  parts  of  her 
outward  cargo  in  different  bays,  after  delivering  parts  as 
quickly  as  possible,  she  is  going  to  Grenville  Bay,  to  de- 
liver the  remainder,  and  there  take  in  her  homeward  car- 
go, which  had  been  previously  provided,  and  in  so  doing 
she  is  lost.  It  is  true  she  was  going  there  for  a  double 
purpose,  but  it  is  clear  that  she  was  going  there  for  one 
legal  object,  namely,  to  take  in  her  homeward  freight; 
and  therefore  it  lies  on  the  other  side  to  shew  that  she  did 
something  inconsistent  with  the  purposes  of  the  voyage, 
and  that  the  risk  of  the  underwriters  was  increased.  It  is 
not  to  be  presumed  that  the  risk  was  necessarily  increased 
by  the  going  to  unload  at  Grenville  Bay.  The  onus  lies 
on  the  underwriters  to  shew  that  the  risk  was  thereby  ac- 
tually increased.  None  was  here  shewn :  and  therefore  the 
policy  having  attached  the  moment  the  ship  arrived  at  the 

(a)  Marsh  Ins.  266,  2Qd  ed.    Park  Ins.  39,  4th  ed. 
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island  in  safety,  the  ship  was  protected  on  the  homeward  1825. 
risk.  Those  cases  where  a  liberty  is  given  to  stay  and 
trade  during  the  coarse  of  a  voyage  are  expressly  in  favour 
of  this  construction.  In  former  times  it  was  held,  that  if 
the  ship  stayed  to  trade  in  other  ports,  the  underwriters 
were  discharged;  but  in  Maine  v.  Bell  (a),  Cormack  v. 
Gkubione  (b),  Laroche  v.  Oswin  {c%  and  Urquhart  v. 
Barnard  {d),  it  has  been  decided,  that  such,  trading  does 
not  avoid  the  policy,  provided  the  voyage  is  not  delayed 
so  as  to  increase  the  underwriters'  risk. 

Taddy,  Seijt.,  in  reply.  If  this  case  is  decided  against 
the  plaintiff  in  error,  it  must  be.  on  the  principle  of  begging 
the  question  as  to  the  time  when  the  outward  voyage  ter- 
minated, and  the  homeward  commenced.  That  was  en- 
tirely matter  of  evidence,  and  ought  not  to  be  inferred. 
The  question,  in  effect  is,  whether  the  underwriters  are  to 
be  at  the  risk  of  delivering  the  outward  cai^  all  round  the 
island.  Here  this  vessel  goes  into  two  or  three  different 
bays,  for  no  other  purpose  than  to  deliver  parts  of  her  out- 
ward cai^;  and  in  going  to  Grenville  Bay,  for  the 
double  purpose  of  delivering  the  remainder,  and  taking  in 
a  homeward  cargo,  she  is  lost.  Surely  this  comes  ex- 
pressly within  the  decision  of  Inglis  v.  Vaux.  The  cases 
of  Raine  v.  Bell,  Laroche  v.  Oswin,  and  Cormack  v. 
Gladstone y  are  inapplicable,  because  in  •  all  of  them  there 
was  a  special  finding,  that  no  delay  was  occasioned  by  the 
stopping  to  trade.  In  the  present  case,  the  presumption 
was,  that  the  homeward  voyage  would  be  delayed  by  going 
tb  deliver  the  remainder  of  the  outward  cargo  at  Grenville 
Bay :  and  the  onus  lies  on  the  assured  to  shew,  that  no 
delay  could  have  arisen.  Relying  on  Solly  v.  Whitmore, 
and  Inglis  v«  Vaux,  as  express  authorities,  it  is  submitted 
that  the  plaintiff  in  error  is  entitled  to  judgment. 

.    (a)  9  East,  195.  {h)  11  Id.  347. 

(c)  12  Id.  131.  ((^  1  Taunt.  150. 
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1825.  Abbott^  C.  J. — ^I  am  of  opinion,  that  the  direction  of 

the  learned  judge  to  the- jury,  in  this  caae»  was  perfectly 
right.    The  policy  is  upon  ship,  and  freight  at  and  from 
Grenada  to  landon,  with  leave  to  call  at  all  or  any  of  the 
West  India  islands,  Jamaica  and  St.  Domingo  excepted ; 
and  it  was  agreed,  that  it  should  be  lawful  for  the  ship,  in 
that  voyage,  to  proceed  and  sail  to^  and  to  touch  and  stay 
at  any  ports  or-  places  whatsoever  and  wheresoever,  and 
without  being  deemed  any  deviation,  and  \nthout  preju- 
dice to  that  insurance*    The  single  point  arising  on  the 
bill  of  exceptions  is,  whether  there  was  not  a  deviation 
from  the  voyage  insured,  that  voyage  beijig. ''  at  and  from 
Grenada  to  London*''     It  may  be  conceded,  that  the 
woods,  ^*  at  and  from  Grenada,*'  will  not  include  all  pur- 
poses for  which  the  vessd  may  be  staying  there,  but  they 
will  certainly  include  all  purposes  which,  according  to  the 
mode  of  carrying  on  commerce  in  that  place,  are  prepara- 
tory to  the  commencement  of  the  homeward  voyage.  That 
being  so,  it  must  be  taken,  that  at  the  time  of  this  loss, 
the  ship  was  within  the  protection  of  the  policyi — the 
policy  having  attached  within  24  hours  after  her  being  in 
safety  at  Grenada.     The  only  ground  for  saying  that 
she  was  out  of   the  protection  of  the  policy  at  that 
time  is,  that  the  employment  in  which  she  was  actually 
engaged,  was  foreign  to  the  purposes  of  the  voyage  in^ 
sured.    The  island  of  Grenada,  it  seems^  has  several  bays, 
and  one  custom-house  only ;  but  whether  it  has  any  port, 
properly  so  called,  does  not  appear.     Observing  the  situa- 
tion of  this  island,  and  knowing  from  other  circumstances, 
that  vessels  going  from  this  country  to  Grenada,  to  bring 
home  colonial  produce,  carry  out  supplies  to  the  estate^ 
situated  in  different  parts  of  the  island,  and  bring  home 
from  different  estates,  different  parts  of  their  return  cargo, 
I  own  it  appears  to  me,  (as  was  very  well  put  in  argument), 
that  the  island  of  Grenada  must  be  considered  as  one 
port.    As  it  is  to  be  so  considered,  then,  inasmuch  as  it 
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is  necessary  that  the  oatwaid  cargo  should  be  deliyered 
before  the  homeward  could  be  taken  on  board,  it  seems  to 
me  that  the  delivery  of  the  outward  cargo  is  a  requisite 
preparation  for  the  voyage  home,  for  which  the  ship  is 
insured.  The  ship  being  insured  at,  as  well  as  from  Grf 
nadoy  i' think  she  was  not  employed  at  the  time  of  Ae- 
Umb;  in^a  purpose  unconnected  with  the  policy^  and  that 
tlmt  emplojrment  does  hot  deprive  her  of  the  protection  of 
the  policy.  Going  to  Orenvtile  Bay,  was  a  necessary,  and 
not  a  foreign  step,  preparatory  to  the  adventure  which  the 
imderwriter  took  upon  himself  to  insure.  On  these 
grounds,  I  am  of  opinion,  that  the  judgment  of  the  Court 
bdow  must  be  affinned. 

Bavlst,  J. — I  am  of  the  same  opinion.  It  was  as- 
sumed at  the  trial,  and  not  then  denied,  that  at  the  time 
of  the  loss  the  poficy  had  attached,  and  the  only  point  on 
winch  tfafi  biH  of  exceptions  was  tendered,  was,  whether 
the  underwriters'  liability  was  or  was  not  discharged  by  a 
deviation.  There  is  no  doubt  that  the  policy  attached  as 
soon  as  the  ship  had  arrived  in  safety  24  hours,  and  whilst 
the  ship  was  at  Grenada,  for  the  purpose  of  bringing  a 
cargo  home,  a  loss  happens  by  perils  of  the  sea.  Now, 
adcordihg  to  the  ordinary  mode  of  intercourse  with  the 
West  India  islands,  stores  are  carried  out  to  the  different 
estates  fiom  which  the  return-cargo  is  received.  In  the 
natural  course  of  things,  the  stores  outward  ^are  delivered 
at  diffierent  ports  or  bays  nearest  to  the  estates  where  they 
are  wanted,  and  the  return  is  received,  in  like  manner, 
from  different  bays,  and  not  all  at  one  port ;  and  it  is  not 
until  the  delivery  of  the  outward  cargo  is  completed,  that 
the  return  cargo  can  be  received.  Here  the  ship,  having 
been  at  three  different  bays,  to  deliver  parts  of  her  outward 
cargo,  was  going  to  Grenvilk  Bay,  to  deliver  the  remain- 
d^,  which  was  then  on  board,  and  in  doing  so,  the  loss 
haj^ned.     It  is  said,  that  this  was  a  deviation  under 
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1825.       the  general  words  of  the  policy/  because  the  purpose  for 
which  she  went  to  Grenville  Bay  was  not  a  purpose  con* 
nected  with  the  homeward  voyage.    Now  it  seems  to  me, 
that  from  the  nature  of  things,  this  was  a  purpose  neces* 
sarily  connected  with  a  voyage  of  this  description ;  for  if 
the  outward  cargo  of  a  West  India  ship  is  deliverable  at 
different  places  in  the  same  island,  and  the  homeward 
cargo  cannot  be  taken  in  until  the  whole  is  delivered, 
it  must  be  expected  that  after  she  has  delivered  portions 
at  some  places,  she  will  be  in  progress,  in  order  to  deliver 
the  remainder  at  others,  and  consequently  engaged  in 
a  purpose  connected  with  her  homeward-bound  voyage. 
The  case  of  Solly  v.  Whitmore,  as  it  appears  to  me,  is  per- 
fectly distinguishable  from  this.    There  the  purpose  for 
which  the  ship  went  to  Elsinore  and  Dantzic,  was  foreign 
from  the  purpose  of  the  voyage  insured.    The  ship  was 
insured  from  Hull  to  her  loading  port,  which  was  Pillau, 
and  as  she  did  not  go  to  Elsinore  and  Dantzic,  for  a  pur- 
pose connected  with  the  voyage,  the  Court  considered  that 
a  deviation.    The  case  of  Inglis  v.  Vaux,  is  also  different 
from  this.    That  was  an  insurance  at  and  from  Liverpool 
to  Martinique,  and  all  or  any  of  the  Windward  and  Leeward 
islands,  with  liberty  to  touch  at  any  ports  or  places  whatso- 
ever,  to  take  on  board  and  land  goods^  stores,  &c.    The  ship 
sailed  (rom  Liverpool,  on  13th  March,  1811,  and  arrived 
at  Martinique  about  the  20th  May  following.     There  the 
captain  disposed  of  all  his  outward  cargo,  except  a  small 
quantity  of  lime  and  bricks.     With  these  he  sailed  for 
Antigua,  where  he  arrived  on  the  Slstof  the  same  month. 
Here  the  ship  lay  till  the  8th  of  July,  when  she  was 
wrecked  in  a  hurricane,  with  the  lime  and  bricks  still  on 
board.    The  captain  had  not  been  able  in  the  mean  while 
to  obtain  a  freight  home,  and  he  stated  in  his  examination, 
that  he  stopped  at  Antigua,  partly  to  dispose  of  the  out- 
ward cargo,  and  partly  to  procure  a  homeward  cargo ;  and 
it  was  ^ery  properly  held,  that  under  such  circumstances 
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the  underwriters  were  not  liable.  There  are  two  cases  on 
the  same  risk,  of  Forbes  v.  Cowie  (a),  and  Forbes  v.  Aspi- 
mil  (A)|  which  seem  to  me  to  have  some  bearing  on  the 
present  case ;  and  if  the  objection  taken  here  were  good  and 
yalid,  it  might  have  been  so  there.  They  were  actions  on 
a  policy  of  an  insurance  on  the  freight  of  the  ship  Chisunck, 
and  from  any  port  or  ports  of  Hayti  to  Liverpool.  After 
unloading  part  of  the  outward  cargo,  and  taking  in  a  por- 
tion of  the  homeward  cargo  at  one  port,  the  ship  proceeded 
to  another,  in  the  same  island,  to  discharge  the  remainder 
of  the  outward  cargo,  but  before  that  purpose  could  be 
effected,  the  vessel  was  lost  by  perils  of  the  sea.  The 
only  question  made  was,  as  to  the  amount  of  the  damages 
which  the  assured  was  entitled  to  receive.  It  might  be 
said,  that  here  was  a  deviation ;  but,  after  a  very  learned 
argument  upon  the  case,  that  objection  was  never  taken, 
which  would  have  been  conclusive,  if  it  could  be  said, 
that  going  to  the  other  port  was  a  deviation.  In  prin- 
ciple, those  were  similar  cases  to  the  present.  I  am,  how- 
ever, of  opinion,  that  upon  a  voyage  of  this  description, 
where  the  outward  cargo  must  naturally  be  deUvered  in 
different  places  in  the  same  island,  and  the  homeward 
cai^  must  be  taken  in  in  different  places  also,  going  from 
place  to  place  to  deliver  the  outward  cargo,  and  taking 
in  the  homeward,  is  no  deviation,  and  therefore  that  the 
direction  of  the  learned  judge  was,  in  this  case,  perfectly 
correct. 
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Warre 

V. 

Miller. 


HoLBo  YD,  J. — I  am  also  of  the  same  opinion.  The  risk 
had  begun  to  take  effect  as  soon  as  the  vessel  had  been 
24  hours  in  safety  at  Grenada;  and  inasmuch  as  the  going 
to  GrenviUe  Bay  was  for  a  purpose  connected  with  the 
homeward  voyage,  I  think  there  was  no  deviation. 


LiTTLEDALE,  J.,  coucurred. 


Judgment  affirmed. 


{a)  1  Campb.  520. 


ifi)  1 3  East,  323. 
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^®^-  Price  v.  Seaman,  (in  error). 

Declaration,  \V  RIT  of  error  from  the  Common  Pleas.  Declaiation  in 
tLitpi^ntiff  su»8ump8it  on  a  special  agreement.  Fiistpoimt,  that  plaintiff 
had  bargained  below,  before  the  making  of  the  promise  of  defie^dant 
the  purchase  ^^ow,  bad  bargained  and  agreed  with  one  A.  B.  for  the 
of  freehold  purchase,  by  plaintifF,  of  three  freehold  houses,,  of  sjod 
defendant,  in   from  the  said  A.  B.,  to  be  conveyed  to  plaintiff,  at  the 

tibS^'Sff  P"^®  ^^  ^^'- '  **^  defendant  was  desirous  of  obtaining 
would  give  up  the  Said  bargain,  and  becoming  the  piucchaser  of  the  said 
him^O^en^^  houses,  instead  of  plaintiff,  and  thereupon,  in  coii;i8id^:atiofi 
dant),  and  that  plaintiff,  at  the  request  of  defendant,  would  sell  and 
become  the  &^^  ^P  ^  defendant  the  said  bargain,  and  would  suffer 
purchaser  of    i^^  j  permit  defendant  to  become  the  purchaser  of  the  said 

the  housesy  '' 

promised  to  houses  from  the  said  A,  B.,  instead  of  plaintiff,  defendant 
frLtiff  ^i?*^  promised  to  pay  plaintiff  40/. ;  that  plaintiff,  confiding 
give  up  the  in  that  promise,  did  sell  and  give  up  the  baigain  to  de- 
^C!^^  fendant.  and  did  Buffer  and  pennit  him  to  become  the 
permit  him  to  purchaser  of  the  houses  from  the  said  A,  .6.,  instead  of 

become  the 

purchaser;      plaintiff,  and  defendant  accordingly. did  become  the  piu*-r 

Aat  defendant  chaser,  and  did  take  the  said  bargain,  and  obtain  a  con- 
did  become  . 
the  purchaser,  veyance  to  defendant  of  the  said  houses,  on  the  terms 

bargain^ and  ^^^oresaid.  Breach,  non-payment  of  the  40/.  There  were 
obtain  a  con-  other  special  counts,  but  the  question  turning  entirely 

veyanccof  i      /»         •    •  «  t%i 

the  houses  upon  the  nrst,  it  is  unnecessary  to  set  out  the  rest.  Flea, 
froni  ^.  B.,     non-assumpsit,  and  issue  thereon.    The  jury  found  a  ver- 

on  the  terms      ..^  .  -ii 

aforesaid ;  but  diet  for  the  plaintiff  generally,  and  judgment  thereon  was 
Soufd S^''^  entered  up  generally  in  the  Court  below  (a).  Assignment 
the  40/. :  held,  of  errors,  that  the  contract  set  out  as  the  consideration  for 
most  be  pre-  ^^  promise  in  the  first  count,  was  a  contract  or  agreement 
sumed,  after    respecting  the  sale  of  land,  but  was  not  stated  to  be  in 

verdict  for  the        .  .  ,  ^  .  . ,  ^        i 

plaintiff,  that  wnting ;  that  no  sufficient  consideration  for  the  contract 

the  bargain 

between  him  (a)  2  Bing.  437. 

and  A,  B.  was 

in  writing;  and,  second,  that  the  assignment  of  that  bargain  to  the  defendant  was  a 

good  consideration  to  Support  assumpsit. 
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was  Stated ;  and  that  the  contract  was  a  mere  chose  in       i825. 
action  and  not  assignable. 

Barstcw,  for  the  plaintiiBT  in  error.  A  general  judgment 
has  been  entered  np  for  die  plamtiff  in  the  Court  below ; 
therefore^  if  either  of  the  counts  of  the  declaration  is  bed, 
that  judgment  must  be  reversed.  Now»  the  first  count 
is  clearly  bad,  for  it  sets  forth  no  sufficient  consideration 
for  the  promise.  The  considemtion  there  allegedi  is  die 
sale  of  a  bargain  and  agreement  made  between  the  plaintiff 
below,  and  one  A.  B.,  for  the  purchase  of  certain  houses ; 
but  that  baj^ain  and  agreement  is  not  stated  to  be  in 
writing,  and  unless  it  was  in  writing  it  would  not  be  bind- 
ing upon  A,  B,,  and  if  hot,  it  was  in  fact  no  consideration 
at  all.  This  is  not  like  an  action  upon  a  guaranty,  in 
which  it  is  not  necessary  to  state  that  the  guaranty  was  in 
writing,  but  that  is,  because  the  guaranty  is  no  part  of  the 
consideration;  yet/ even  iii  that  case,  it  is  necessary  to 
statCj  as  well  as  to  prove  a  sufficient  consideration,  the 
basis  of  which  would  be  the  debt  or  engagement  guaranteed. 
Here,  as  there  was  no  writing,  there  could  be  no  basis  for 
any  consideration.  The  Court  cannot,  even  after  verdict, 
presume  that  the  contract  was  in  writing;  but  even  if 
they  could,  it  was  a  mere  chose  in  action,  not  assignable, 
and  not  competent  to  form  a  consideration  for  a  promise. 

Talfourd,  contr&.  The  consideration  stated  in  the  first 
count  is  good,  upon  several  authorities.  In  Maulsdah  v. 
BirchaU(a),  it  was  held  that  the  assignment  of  an  uncer- 
tain debt,  was  a  good  consideration  for  a  promise.  In 
Thorp  V.  Thorp  (6)  it  was  held  that  the  release  of  an  equity 
of  redemption  was  a  good  consideration  (c),  and  the  Court 
said,  that  the  common  law  would  take  notice  that  the 
mor^agor  had  an  equity  to  be  relieved  in  Chancery ;  so 
here,  the  Court  will  presume,  after  verdict,  that  the  agree* 

(a)  2  Sir  W.  Bl.  820.  (Jbi)  1  Ld.  Raym.  662. 

(c)  Sed  vide,  Preiton  t.  Christmas,  2  Wills.  86. 
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1825«  ment  for  the  bouses  was  in  writing,  and  will  take  notice 
that  the  plaintiff,  below,  had  an  interest  which  he  might 
have  enforced  in  equity.  In  Davis  v.  'Rayney  (a),  it  was 
held  that  the  forbearing  to  sue  an  executor  for  a  l^acy 
was  a  good  consideration  for  a  promise  to  pay  it,  although 
it  did  not  appear  affirmatively  that  the  executor  had  assets 
in  his  hands.  Upon  these  authorities  it  is  submitted  that 
this  declaration  is  good,  and  that  the  judgment  entered  up 
for  the  plaintiff  ought  to  be  affirmed.     ' 

Abbott,  C*  J. — I  think  the  judgment  of  the  Court  of 
Common  Pleas  ought  to  be  affirmed.  The  plaintiff  has 
alleged  in  his  declaration  that  he  had  bargained  and  agreed 
with  one  ^.  JB.  for  the  purchase  of  certain  freehold  houses. 
We  must  understand  him  thereby  to  mean  that  he  had 
made  a  valid  bargain,  and  as  a  writing  is  necessary  to 
render  such  a  bargain  vaUd,  we  must,  after  verdict,  presume 
that  it  was  in  writing.  The  plaintiff  further  alleges,  that 
in  consideration  that  he  would  sell  and  give  up  that  bar- 
gain to  the  defendant,  and  would  suffer  and  permit  him  to 
become  the  purchaser,  the  defendant  promised  to  pay 
him  a  sum  of  money,  adding,  that  he  did  sell  and  give 
up  the  bargain  to  the  defendant,  &c.  If  a  writing  was 
necessary  to  make  that  transfer  valid,  it  must  now  be  pre- 
sumed. The  concluding  allegation  is,  that  the  defendant 
became  the  purchaser,  and  took  the  bargain,  and  obtd.ined 
a  conveyance  of  the  houses.  The  plaintiff,  therefore,  had 
made  a  contract,  which  he  gave  up  to  the  defendant,  and 
unless  we  can  say  that  giving  up  a  contract  in  considera- 
tion of  money  is  illegal,  I  cannot  see  any  objection  to  the 
plaintiff  recovering  in  this  action.  I  am  not  aware  of  any 
rule  of  law  which  forbids  the  giving  up  of  a  contract  in 
consideration  of  money,  consequently,  I  am  of  opinion, 
that  the  plaintiff  is  entitled  to  recover,  and  that  the  judg- 
ment given  in  his  favour  must  be  affirmed; 

(a)  2  \A\iia,  3. 


\ 
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Bayley,  J. — ^We  must  presume  that  the  bai^n  and  1S25. 
agreement  mentioned  in  the  declaration  was  an  effectual 
bargain  and  agreement,  which  it  could  not  be  unless  it 
was  in  writing.  I  at  first  doubted  whether  the  objection, 
that  the  consideration  stated  for  the  defendant's  promise 
was  the  assignment  of  a  chose  in  action,  was  not  a  fatal 
objection,  but  I  am  now  satisfied  that  it  is  not.  Such  an 
assignment  is  not  illegal,  although  the  assignee  cannot 
sue  upon  the  contract  in  his  own  name.  Debts  are 
frequently  assigned  for  the  benefit  of  creditors ;  and  the 
custom  is  perfectly  legal :  the  only  restriction  is,  that  the 
assignee  cannot  sue  for  them  in  his  own  name,  but  must 
declare  in  the  name  of  the  assignor. 

HoLROYD,  J. — For  the  reasons  already  mentioned,  I 
am  also  of  opinion  that  the  first  count  is  good.  The  as- 
signment of  a  chose  in  action  is  not  illegal,  for  else  the 
assignee  could  not  sue  upon  the  contract  even  in  the  name 
of  the  assignor :  and  Comyn^s  Digest  (a),  and  the  case  of 
Lader  v.  Cheslyn  (i),  are  authorities  to  shew  that  the  as- 
signment of  a  chose  in  action  is  a  good  consideration  for 
a  promise.  ^ 

LiTTLED  ALE,  J. — I  am  of  the  same  opinion. 

Judgment  affirmed. 

« 

(a)  Com.  Dig.  Action  upon  the  Case  upon  Assumpsit (B  83). 
(6)1  Sid.  212. 


Hill  v.  Saunders  (in  error)  (a).  1825. 

^^RIT  of  error  from  the  Common  Pleas.    The  declara-  Covenant  for 

tion,  which  was  in  covenant,  stated,  that  by  an  indenture  of  rentT^De-  ^ 

/  \  \T'jt   n  T>-       44 A  claration,  that 

(o)  Vide  2  Bing.  113.  plaintiffirf 

his  wife,  since 
deceased,  demised  the  premises  to  defendant,  for  21  years,  reddendum,  and  covenant 
to  pay  rent  to  plaintiff  and  his  wife ;  that  the  wife  died,  and  that  afterwaxds  rent  became 
dne  to  plaintin.    Plea,  setting  out  the  lease  od  oyer,  by  which  it  appeared  that  the 

VOL.  VII,  C 
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1825.       made  between  plaintiff,  and  Nancy  his  wife,  since  deceased, 
^"^^     of  the  one  part,  and  defendant  of  the  other  part;  plaintiff, 
V.  and  the  said  Nancy j  did  demise  and  lease  to  defendant, 

Saumdexs.  ^^rtjju  premises,  to  hold  for  21  years,  from  2d  February^ 
1816,  yielding  and  paying  to  plaintiff,  and  the  said  Nancy ^ 
the  yearly  rent  of  24/. ;  that  defendant  thereby  covenanted 
to  pay  the  said  rent  to  plaintiff  and  the  said  Nancy  ;  and, 
that,  by  virtue  of  the  said  demise,  defendant  entered,  and 
afterwards  and  during  the  term,  and  after  the  decease  of 
the  said  Nancy,  to  wit,  on,  &c.,  24/.  for  one  year's  rent, 
became  due  to  plaintiff.  Defendant  craved  oyer  of  the 
indenture,  by  which  it  appeared,  that  the  reddendum  in 
the  lease  was  to  plaintiff  and  Nancy  his  wife,  her  heirs  or 
assigns;  and  that  the  covenant  to  pay  rent  was  with 
plaintiff,  and  Nancy  his  wife,  her  heirs  and  assigns,  to  pay 
to  plaintiff,  and  Nancy  his  wife,  her  heirs  and  assigns. 
Pleas : — First,  non  est  factum.  Second,  that  plaintiff  and 
his  wife,  before  and  at  the  time  of  making  the  indenture, 
were  seised  in  their  demesne  as  of  fee,  in  right  of  the 
wife  only,  of  the  premises ;  and  that  plaintiff  then*  had  not 
any  estate  in  the  premises,  except  in  right  of  his  wife ;  and 
that  the  wife>  after  the  making  of  the  indenture,  and 
before  any  part  of  the  said  24/.  in  the  declaration  men- 
tioned became  due,  to  wit,  on,  8cc.,  died,  without  issue, 
so  seised,  leaving  one  A.  B.,  her  brother  and  heir  at  law ; 
whereupon  all  the  estate  which  plaintiff  had  in  the  premises 
expired,  and  the  said  A .  B.  became  seised,  and  being  so  seised, 
afterwards,  to  wit,  on,  8cc.,  entered,  and  ejected  defendant. 
Third,  that  plaintiff  never  hadany  estate  in  the  premises, 
except  in  right  of  his  wife,  whose  estate  the  said  parcels  of 
land,  &c.,  in  the  declaration  mentioned  were ;  and  that  the 


reddendum,  and  the  covenant  to  pay  rent,  was  to  plaintiff  and  his  wife,  and  her  heirs  ; 
and  stating,  Uuit  plaintiff  never  had  any  estate  in  the  premises,  except  in  right  of  his 
wife,  whose  estate  they  were ;  that  she  died,  without  issue,  leaving  an  heir,  whereupon 
all  the  estate  of  plaintiff  ceased ;  and  that  the  heir  threatened  to  enter  and  eject  defen- 
dant, unless  he  attorned  ;  and  defendant  was  thereby  compelled  to  attorn,  and  become 
tenant  to  the  heir.  Upon  general  demurrer :  Held,  that  this  plea  was  good,  and  aa 
answer  to  the  action* 


Sauitdehs. 
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wife>  after  the  making  of  the  indenture,  and  before  any  part       1825. 
of  the  24/.  became  due,  to  ^it,  on,  8cc.,  died  without  issue,      ^^^^^^^ 
leaving  A.  JB.,  her  brother  and  heir  at  law;  whereupon,    ^     v. 
all  the  estate  which  plaintiff  ever  had  in  the  premises 
altogether  expired^  ceased  and  determined,    nor  hath  he 
from  thence  hitii^rto  had,  nor  has  he  now,  any  estate 
therein :  and  the  said  A.  £.>  as  such  heir  as  aforesaid,  after- 
wards, to  wit,  on,  &c.,  threatened  defendant  to  eject  him  from 
the  possession  of  the  premises,  unless  he  would  attorn  and 
become  t^iant ;  and  defendant  was  then  forced  and  obliged 
to,  and  did,  necessarily  attorn,  and  become  tenant  thereof 
to  the  said  A,  jB.    Demurrer  to  the  pleas,  and  joinder  in 
demurrer.    Judgment  for  the  defendant  on  the  demurrer 
in  the  court  below.     Assignment  of  general  eirors. 

W.  £.  Taunton f  for  the  plaintiff  in  error.  The  judgment 
of  the  Court  below,  was  founded  upon  the  third  plea ;  the 
only  question  for  this  Court,  therefore,  is,  as  to  the  vali- 
dity of  that  plea :  for  it  must  be  admitted,  that  if  that 
plea  is  bad,  it  cannot  be  aided  by  the  others.  Now,  the 
third  plea  is  clearly  bad,  for  it  contains  no  traversable 
allegation;  it  is  impossible  to  take  any  material  issue  upon 
it  Assuming  that  it  contains  an  allegation  that  the  wife 
had  some  estate,  still,  non  sequitur  that  it  was  an  estate 
of  inheritimce,  wbidh  passed,  at  her  death,  to  her  heir  utt 
law;  and  it  was  impossible  for  the  plaintiff  to  traverse 
thai.  [Holrayd,  J.  The  third  plea  shews,  infei^eatially 
ai  leasty'that  the  wife  had  such  an  estate  as  determined  at 
her  death;  and  though  that  might  have  been  insufficient 
on  special  demurrer,  it  is  admitted  by  the  general  de- 
murrN*.  Bey  ley  ^  J.  And  if  it  appears  that  the  wife  had 
an  estate  detenninable  by  hef  death/ 1  apprehend  the  hus- 
band .(^mnotaue  for. rent  accrued  subsequent:to  her  death]. 
It  is  submitted  that  ho  can;  he  is  a  mere  stranger,  as 
regards  the  lease ;  the  lessee  is  in  by  right  of  the  wife,  and 
the  husband  is  joined  merely  for  conformity,  Harvy  v. 
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Thpmas  (a) ;  consequently,  the  lease  operates  by  way  of 
estoppel,  and  the  lessee  is  still  liable  for  the  rent.  Un- 
doubtedly, a  husband,  seised  in  right  of  his  wife,  has  an 
interest  in  the  land,  Blake  v.  Foster  (b),  but  it  is  a  de- 
feazable  interest  only ;  1  VentriSf  368,  where  it  was  said  by 
Pemberton,  C.  J.,  "  The  difference  is,  where  the  party 
that  makes  the  estate  has  a  legal  estate,  and  where  a  de- 
feasable  estate  only ;  for  in  the  latter  case,  a  lease  may 
work  by  estoppel,  though  an  interest  passed  so  long  as  the 
estate  out  of  which  the  lease  was  derived  remained  unde- 
feated." [Baylejff  J.  The  breach  is  not  well  assigned,  for 
it  does  not  pursue  the  words  of  the  covenant ;  the  covenant 
is  to  pay  to  the  plaintiff  and  his  wife,  her  heirs  and  assigns, 
and  there  is  no  allegation  negativing  a  payment,  in  those 
words].  There  is  an  allegation  generally,  that  the  rent 
remains  wholly  unpaid,  and  that  is  sufficient.  Dixon  v. 
Harrison  (c),  is  an  authority  in  favour  of  the  plaintiff.  It 
is  there  said,  '*  To  this  purpose  there  is  a  case  :  if  a  man 
be  seised  of  land  jure  uxoris,  and  leaseth  the  land  for 
years,  reserving  rent,  his  wife  die^  without  having  had 
any  issue  by  him,  whereby  he  is  no  tenant  by  the  courtesy, 
but  his  estate  is  determined ;  yet  he  may  avow  for  the  rent 
before  the  heir  hath  made  his  actual  entry.  This  case  is 
not  adjudged,  but  it  is  much  the  better  opinion  of  the 
book.''  The  Year-book,  9  Hen.  6,  f.  43,  is  then  cited. 
A  similar  case  is  also  cited  in  Brook's  Abridgment  (d). 
{Bailey,  J.  That  can  only  mean,  the  rent  accrued  during 
the  life  of  the  wife].  -  It  is  submitted,  that  it  must  mean 
rent  accrued  after  the  death  of  the  wife,  for  this  reason, 
that  at  common  law,  the  husband  could  not  distrain  for 
rent  after  the  estate  out  of  which  the  rent  arose  had  de- 
termined. [Liitledale,  J.  The  form  of  the  declaration  is 
fatal  to  the  plamtiff.  The  covenant  in  the  lease  is,  to  pay 
rent  to  him  and  his  wife,  and  her  heirs  and  assigns ;  that 


(a)  Cro.  Eliz.  216. 
(c)  Vaughan,  46. 


(6)  8  T.  R.  487. 
((/)  Avowry.  PI.  123. 
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shews  that  the  plaintiff's  interest  ceased  at  the  death  of       1825. 
his  wife :  the  declaration  alleges  that  the  wife  was  dead 
wh&k  the  rent  became  due ;  that  shews  that  the  plaintiff 
has  no  right  of  action.    This  is,  in  fact,  an  action  to  re- 
cover rent  belonging  to  the  heirs  of  the  wife,  and  what 
interest  can  the  plaintiff  have  in  that  ?]     If  the  issue  to  be 
tried  were,  whether  the  estate  was  the  wife's,  or  not,  this 
covenant  would  be  strong  evidence  to  go  to  the  jury  in  the 
affirmative ;  but  it  cannot  decide  the  issue  on  this  record ; 
it  only  raises  an  inference  :  it  still  leaves  it  doubtful  whe- 
ther the  whole  estate  was  the  wife's,  and  then  the  husband 
is  entitled  to  sue,  as  the  survivor  of  two  joint  covenantees. 
Anderson,  v.  Martindak  (a).    The  decision  of  the  Court 
below,  supports  the  present  argument.     It  proceeded  upon 
two  facts,  both  of  which  were  assumed  to  exist,  but  neither 
of  which  existed  in  fact,  and  neither  of  which  appears  on 
the  record ;  namely,  first,  that  the  wife  was  seised  in  fee ; 
and,  second,  that  the  lease  was  a  valid  lease,  within  the 
statute  32  Hen.  8,  c.  28.     Now  the  third  plea  does  not 
allege,  that  the  wife  was  seised  in  fee ;  but  assuming  that 
she  was,  non  sequitur  that  the  lease  is  good,  because  it 
does  not  appear  that  the  land  haa  been  accustomably  letten 
for  twenty  years  prior  to  the  lease,  nor  that  the  accustomed 
rent  had  been  reserved. 

E.  Lawes,  contrsl,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  think  the  judgment  of  the  court  of 
Common  Pleas  ought  to  be  affirmed,  for  it  seems  to  me  to 
be  the  only  right  judgment.  The  action  is  covenant  for  the 
non-payment  of  rent.  The  declaration  alleges  that  the 
plaintiff  and  his  wife  demised.  The  plaintiff,  therefore,  has 
taken  upon  himself  to  set  forth  the  legal  effect  of  the 
indenture,  and  as  against  him  it  must  be  taken  that  his 
wife  had  some  interest  in  the  premises.  The  declaration 
then  sets  out  the  reddendum  and  the  covenant  to  pay  r^it, 

'  (a)  1  East,  497. 
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1825.  but  it  does  it  incorrectly ,  and  the  defendant^  therefore,  sets 
out  the  whole  of  the  indenture  upon  oyer. '  The  declara- 
tion then  avers  the  deadi  of  his^wife^  and  concludes  foy 
alleging,  that  after  her  deaths  the  rent  in  question  became 
due  to  the  plaintiff,  and  remains  in  anear,  and  ^inpaid,  to 
him.  The  lease  having  been  set  out  upon  oyer,  becomes 
part  of  the  declaration,  and  thus  we  find  that  it  is  a  lease 
made  by  husband  and  wife,  and  that  the^  redd^dum  and 
covenant  to  pay  rent,  are  in  these*  words  r^ — *'  yielding  and 
paying,  therefore,  yearly,  and  eveiy  year,  during  the  said 
term,  unto  the  said  J,  Ht7/ and  Nancy  his  wife,  her  hein 
or  assigns j  the  rent  or  sum  of  24/.  And  the  said  J.  Saun^ 
ders  doth  hereby  covenant  to  and  with  the  said  J:  Hill 
and  Naney  his  wife,  Aer  heirs  and  assigns,  that  he  the  said 
J.  Saunders  will  pay  unto  the  said  J,  Hill  and  Nancy  idn 
wife,  her  heirs  or  assigns,  the  said  rent.''  The  defend€mt, 
having  executed  the  deed,  is  estopped  from  saying  that  no 
interest  passed  under  it,  but  he  is  at  liberty  to  say  that  tihat 
interest  has  been  determined.  Looking  at  the  declaration 
alone,  I  should  entertain  very  great  doubt  whether  the 
plaintiff  could  be  entitled  to  recover,  because  the  form  of 
the  indenture  shews  the  intent  to  have  been,  that  upcm  the 
death  of  the  wife,  the  rent  should  be  paid  to  her  heirs, 
and  there  is  no  covenant  by  the  defendant  to  pay  rent  to 
the  husband,  after  the  death  of  the  wife.  But.  the  real 
question  here,  and  the  only  one  which  we  need  decide,  is, 
whether  the  third  plea  does  or  does  not  shew  sufficient 
matter  in  bar  of  the  plaintiff's  right  of  action.  It  al- 
leges, that  the  plaintiff  never  had  any  estate  in  the  pre- 
mises, except  in  right  of  his  wife,  whose  estate  the  parcels 
of  land  in  the  declaration  mentioned  were.  It  is  said,  that 
this  is  not  a  positive  allegation  that  the  wife  was  seised  of 
the  premises,  but  I  think  the  objection  fails.  It  seems  to 
me  that  this  is  an  allegation  of  two  facts,  the  relative 
order  of  which  is  immaterial ;  now,  if  we  transpose  them, 
the  plea  will  be  clearly  good,  for  then  it  will  allege,  "  that 
the  parcels  of  land  in  the  declaration  mentioned,  were  the 
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estate  of  'Sanc^j  the  wife,  of  the  -plaintiff,  and  .that  the        ie35. 
plaintiff  never  had  any  estate  in  the  premises,  except  in      '^'^"* 
right  of  the  said. Nancy/'    It  then  alleges,,  that  before  any  «. 

part  of  the  rent  in  question  became  due,  the  wife  died  ^^^^^^^^ 
without  issoe ;  whereupon,  all  .the  estate  which  the  plain- 
tiff ever  had  in  the  premises,  altogether  expired,  ceased, 
and  determined.  It  appears  to  me,  that  these  are  positive 
and  tmversahle  aUegations  of  facts,  upon  which  the  plaintiff 
might  and  ought  to  have  taken  issue.  He  might  have 
replied  in  various  ways,  either  that,  the  estate  was  not  the 
wife's,  cr  that  he  had  an  interest  beyond  her  life,  or  that 
his  estate  did  not  expire  at  her  death.  I  admit  that  the 
plea  is  informal.;  but  I  think  that  in  substance  and  effect 
it  is  good  as  a  bar  to  the  claim  set  up  by  the  declaration, 
and,  eoQsequendy,  that  the  judgment  of  the  Court  below 
must  be  affirmed. 

.  Baylet,  J. — It  is  not  necessary  to  assume,  either  that 
the  wife  was  seised  in  fee,  or  that  the  lease  was  valid 
within  the  statute  of  32  Hen.  8,  c.  28,  in  order  to  sup* 
port  the  judgment  for  the  defendant.  It  is  only  necessary 
to  arrive  at  the  conclusion,  that  the  wife  had  some  interest, 
and  the  husband,  except  in  her  right,  none ;  and  I  think  it 
is  impossible  to  avoid  coming  to  that  conclusion.  The 
declaration,  which  purports  to  state  the  legal  effect  of  the 
lease,  alleges  that  the  plaintiff  and  his  wife  demised ;  con* 
sequently,  the  wife  must  have  had  some  estate,  and  either 
that  would  be  her  own  separate  estate,  or  she  and  her 
husband  would  be  jmnt  tenants.  But  the  plea  shews,  that 
they  were  not  joint  tenants,  therefore  the  husband  could 
not  have  any  estate  except  in  right  of  the  wife.  Then, 
common  sense,  as  well  as  common  honesty,  shews  that 
the  plaintiff  has  no  right  to  the  rent  which  has  become 
due  since  the  death  of  his  wife.  If  it  could  be  said 
here^  that  the  interest  of  the  plaintiff  continued  after 
the  death  of  his  wife,  the  same  might  have  been  said  in 
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1825.  Blake  v.  Foster  (a),  but  that  was  a  decision  against  the 
validity  of  such  a  claim ;  and  that  case  is,  at  least,  an 
authority  to  shew,  that  the  defendant  was  not  estopped 
from  saying  that  the  interest  of  his  lessor  was  originally 
a  limited  one,  and  that  it  had  determined  before  the  alleged 
breach  of  covenant  was  committed. 

HoLROYDy  J. — I  concur  in  thinking  that  the  judgment 
of  the  Court  below  was  right.  The  declaration,  which  is 
not  drawn  with  a  testatum  ezistit,  alleges,  that  the  husband 
and  wife  demised ;  the  lease,  therefore,  must  be  taken  to 
operate  as  a  demise  by  the  two,  which  it  could  not  be, 
unless  the  wife  had  some  interest:  because,  although, 
without  such  interest  it  might  work  by  estoppel,  it  cer- 
tainly could  not  operate  as  a  demise  by  her.  The  husband 
also  had  a  sufficient  interest  to  render  the  lease  operative 
as  a  demise  by  him ;  for  a  guardian  in  socage  may  demise, 
and  a  lease  made  by  him  may  be  pleaded  as  such,  although 
the  term  arises  in  the  seisin  of  the  infant.  It  seems  to 
me,  therefore,  that  the  third  plea,  though  informally 
framed,  contains  material  and  traversable  allegations.  It 
states  that  the  plaintiff's  interest  expired  at  the  death  of 
his  wife,  and  that  the  heir  entered.  These  are  facts  upcm 
which  the  plaintiff  might  have  taken  issue,  and  the  truth 
of  which  he  has  admitted  by  his  general  demurrer.  It  has 
been  said,  that  the  husband  is  a  mere  stranger  as  regards 
the  lease,  and  that  the  defendant  is  estopped  from  denjring 
his  title ;  but  it  should  be  observed,  that  the  defendant  is 
a  mere  stranger  as  regards  the  interest  of  the  lessor,  and, 
therefore,  that  he  is  entitled  to  shew,  generally,  that  it  has. 
ceased ;  as  it  has  been  held,  that  a  lessor  may  state  gene- 
rally, that  a  lease  is  vested  in  an  assignee  by  various  mesne 
assignments,  without  setting  them  out  at  length,  which  the 
assignee  must  do.  Dean  of  Bristol  v.  Guyse  {b).  Then  it 
has  been  said,  that  the  lease  was  only  voidable,  not  void ; 

(a)  8  Term  Rep.  487.  (h)  1  Saund.  112,  n.  (1), 
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and  that  the  plaintiff  was  entitled  to  rent  until  the  entry       1825.~ 
of  the  heir.     But  I  think  the  plea  alleges  that  which  is 
equivalent  to  an  allegation  of  entry  by  the  heir,  namely, 
that  the  heir  threatened  to  evict  the  defendant,  and  that 
he  attorned  tenant  in  order  to  prevent  it. 


y 


LiTTLED  ALB,  J. — ^I  am  of  the  same  opinion.  The  lease, 
ai  set  out  on  oyer,  shews  that  the  defendant  covenanted 
to  pay  rent  to  the  heirs  of  the  wife  after  her  death.  He 
pleads  that  the  wife  died  before  the  rent  now  claimed 
became  due,  and  that  the  plaintiff's  interest  has  expired ; 
and  he  sets  forth  that  which  is  equivalent  to  an  averment 
of  an  entry  and  eviction  by  the  wife's  heir.  The  merits, 
therefore,  are  clearly  against  the  plaintiff,  and  it  seems  to 
me,  that  the  law  is  against  him  also.  It  has  been  argued, 
on  his  behalf,  that  this  being  a  covenant  with  husband  and 
wife,  enures  to  the  survivor,  and  that  the  defendant  is 
estopped  by  the  deed.  But  the  plea  answers  that  objec- 
tion, because  the  lease  shews  that  the  wife  had  some 
interest,  and  the  plea  avers  that  she  had  the  whole  in- 
terest ;  therefore,  it  avers,  with  truth,  that  the  husband's 
interest  determined  at  the  death  of  the  wife,  which  the 
defendant  is  not  estopped  from  shewing.  Besides,  the 
general  demurrer  admits  the  facts  alleged  in  the  plea,  and 
if  they  are  true,  it  is  quite  clear  that  the  plaintiff  has  no 
right  to  maintain  this  action. 

Judgment  affirmed. 


PlUMMER  r.  WOODBURNE. 

Declaration  in  indebitatus  assumpsit,  containing  Replicatioa 
fourteen  counts.    The  first  eight  counts  were  founded  on  the  Imitate  of 
promises  made  to  the  plaintiff,  and  to  his  three  partners,  ^?"^^j!^  ^ 

containing 
seveial  counts  on  promises,  averred  that  before  and  at  the  time  of  the  making  the  said 
teveral  promises,  defendant  was  in  parts  beyond  sea,  and  aiierwards  returned,  which 
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1835.       (aU  aince  deceased),  Thomas  Plummer,  Thomas  William 
Plumhee     Glummer,  and  John  Foster  Barham.    The  third  count  was 
V*  for  del  credere  commission,  guaranteeing  the  solvency  of 

*  underwriters ;  and  the  seventh  was  for  interest.  The  ninth 
and  tenth  counts  were  for  interest  due  to,  and  upon,  an 
account  stated  with  the  plaintiff  and  two  of  his  partners, 
after  the  death  of  one.  The  eleventh  and  twelfth  were  upon 
similar  causes  of  action  accruing  to  plaintiff  and  X  JP. 
Barham,  after  i  the  death  of  T.  W^  Plummer ;  and  the 
thirteenth  and  fourteenth  were  upon  the  like  causes,  of 
action  accruing  to  the  plaintiff  alone,  9jA  surviving' pastnen 
Pleas^-<1.  Non-assumpsit  to  the  whole  declal^tion.  2. 
The  Statute  of  Limitations.  3.  A  set-off.  4.  By  way  of 
estoppel  to  the  first,  second,  fourth,  sixth,  and  eighth 
counts,  that  plaintiff  ought  not  to  be  admitted  to  say,  that 
defendant  undertook  and  promised  as  in  those  counts,  or 
any  of  them,  mentioned,  because  plaintiff  and  his  three 
late  copartners  on  the  27ih  February,  1817,  in  a  cer- 
tain Court  of  Judicature  of  our  sovereign  lord  the  king, 
holden  in  parts  beyond  the^seas,  in  and  for  the  island  of 
St.  Christopher,  to  wit,  a  certain  Court  of  Record,  called 
the  Court  of  King's  Bench  and  Common  Pleas,  before 
John  Garratt,  chief  justice,  &c.,  at,  &c.,  imjpleaded  the 
said  defendant  in  a  certain  plea  of  trespass  on  the  case 
ufoa  promises,  and  in  that  suit  declared  against  the  de« 
fendant  amongst  other  things,  for  that  whereas,  Sac.,  (set* 
ting  forth  the  declaration  in  the  former  action  totidem 
verbis,  which  appeared  to  be  for  the  same  identical  causes 
of  action  mentioned  in  the  several  counts  to  which  this 
plea  was  applicable) ;  that  to  such  declaration  defendant 

was  his  first  return  after  making  said  several  promises,  &c. :  held,  that  the  word 
*'  several''  might  be  taken  distributiyely,  and  construed  to  mean  that  it  was  defendant's 
first  return  after  "  each  and  every'*  of  the  promises;  and  that  at  all  events  the  want  of 
these  latter  words  was  only  ground  for  special  demurrer. 

A  bailable  writ,  with  an  ac  etiam  clause  upon  promises,  is  a  good  continuance  of  a 
non-bailable  bill  of  Middlesex,  in  trespass,  so  as  to  avoid  the  Statute  of  Limitations,  and 
the  continuances  may  be  pleaded  without  a  clause  of  sicut  pluries. 

A  judgment  obtained  by  defendant  in  the  Colonial  Courts  cannot  be  pleaded  by  way 
of  estoppel  to  a  declaration  in  this  country  for  the  same  cause  of  action,  unless  it  is 
shewn  tnat  the  judgment  so  obtained  would  be  final  and  conclusive  in  the  Colonies. 
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pleaded  lion^astompaity  upon  which  issue  was  joined :  and 
sQch  farther  proeeedings  were  thereupon  had  in  the  said    p^^Ji^^a 
fiirmer  suit,  that  afterwards,  to  wit,  at,  8cc.,  the  said  issue     .    *• 
j6inea  was  tned. by  a  jury  of  twelve  men,  and  as  to  that 
Bstie  the  jurors  of  that  jury  upon  their  oath  did  say,  that 
they  found  far  the  defendant  with  one  penny  costs.    The 
plea  then  stated  thai-ju^tnent  was  given  for  the  defendant 
upon  and  agreeably  to  the  said  verdict,  and  that  judgment 
was  affrmed  by  a  court  of  error  in  the  island,  and  by  the 
king  in  council,  which-  said  sereral  judgments  are  still  in 
fiiQ  farce  as  by  the  record,  8cc.    ATermentthat  the  said 
proceedings  so  had  in  the  courts  of  the  said  island,  and  in 
the  said  Court  oPprity  council,  were  at  the  times  when 
they  were  so  had,  within  the  jurisdiction  of  the  same  courts 
respeetirely,  and  were  carried  on  in  conformity  with,  and 
according  to,  the  due  course  of  law  at  those  times  es- 
tablished, and  in  force  in  the  island  aforesaid.    And  that 
the  said  several  sums  and  debts  in  the  first  eight  counts 
lespectively  mentioned,  were  and  are  parcels  of  the  said 
several  sums  of  money;  and  of  the  said  supposed  debts 
mentioned  in  those  parts  of  the  declarations  in  the  said 
former  suit,  &c.,  and  that  the  defendant  did  not  promise 
or  undertake  in  respect  of  the  said  sums  or  debts  in  the 
first  eight  counts  mentioned,  or  any  of  them,  or  any  part 
thereof,  otherwise  than  was  alleged  in  those  parts  of  the 
declaration  \A  the  said  former  suit,  which  are  herein  above 
set  forth.     And  this.  Sec.,  wherefore,  &c.    5.  A  similar 
plea  to  the  third*  count.    6.  The  like  plea  to  the  seventh, 
ninth,  eleventh,  and  thirteenth  counts ;  and  7  and  8.  The 
like  plea  to  the  first  and  the  eighth  counts,  in  bar  instead 
of  by  way  of  estoppel.    Replications,  similiter  to  the  plea 
of  non-assumpsit.    To  the  Statute  of  Limitations,  as  far  as 
it  related  to  the  first  ten  counts  of  the  declaration,  "  that 
before  and  at  the  time  of  the  making  of  the  said  several 
promises   in  those  counts  mentioned,  defendant  was  in 
parts  beyond  the  seas,  to  wit,  in  the  island  of  St.  Chris^ 
topher,  in  the  West  Indies ;  and  defendant,  afterwards,  to 
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1825.        ^it^  on  the  1st  oi  January,  1820,  returned  to  this  king- 
Plummer    dom,  to  wit,  at,  &c.,  which  return  of  defendant  was 'his 
^     ^'         first  return  into  this  kingdom  after  the  making  of  the  said 
several  promises  in  those  counts  mentioned,  and  within  six 
years  next  after  the  return  of  the  said  defendant  into  this 
kingdom,  to  wit,  on  the  24th  day  of  January ^  1820,  &c., 
the  plaintiff,  together  with  the  said  John  Foster  Barham, 
since  deceased,  for  the  purpose  of  recovering  the  damages 
sustained  by  reason  of  the  not  performing  the  said  several 
promises  in  those  counts  mentioned,  sued  and  prosecuted 
out  of  the  Court  of  King*s  Bench  against  the  said  de- 
fendant, a  bill  of  Middlesexy  returnable  on  Friday  next 
after  eight  days  of  St.  Hilary,  to  answer  the  said  plaintiff, 
and  the  said  John  Foster  Barham,  in  a  plea  of  trespass/'  It 
then  set  out  various  writs  alleged  to  have  been  granted  to 
plaintiff  in  the  form  aforesaid,  continuing  the  process  from 
time  to  time.     In  the  last  writ  was  an  ac  etiam  clause  upon 
promises  for  3100/.    The  replication  also  stated  the  death 
of  John  Foster  Barham^  the  co-plaintiff.     It  then  averred 
that  the  first-mentioned  precept  was  so  sued  out  and  pro- 
secuted by  the  plaintiff  and  John  Foster  Barham^  with 
intent  to  implead  the  defendant  upon  and  for  the  said  se- 
veral causes  of  action,  in  the  said  first  ten  counts  men- 
tioned, and  to  cause  defendant  to  appear  in  the  Court 
here ;  and,  upon  his  appearance,  to  declare  against  him  for 
the  several  causes  of  action  in  those  counts  mentioned ; 
and  that  according  to  the  said  intent,  plaintiff  afterwards, 
to  wit,  in  this  same  Michaelmas  term,  exhibited  his  said 
bill,  and  declared  thereon  against  defendant,  to  vrit,  at, 
&c.,  and  this,  8cc.,  wherefore,  8ic.    To  the  fourth  and  re- 
maining pleas  the  plaintiff  replied  specially,  that  the  only 
evidence  submitted  to  the  jury  in  the  island  of  St,  Chris-- 
topher,  were  two  affidavits  setting  forth  the  plaintiff's  cause 
of  action,  and  verified  pursuant  to  the  statute  6  Geo.  2, 
c.  7  ;  that  the  verdict  ought  to  have  been  found  for  the 
plaintiff,  and  that  no  proceeding  in  the  nature  of  a  writ  of 
attaint  lies  upon  judgments  so  given  in  the  Colonial  Courts, 
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either  in  such  courts  or  elsewhere.      Demurrer  to  the  re- 
plication to  the  third  plea,  assigning  for  cause  ''  that  the  said    pZvuuer 
last-mentioned  precept  or  writ,  requiring  the  defendant  to  ^- 

answer  in.  a  plea  of  trespass,  and  also  to  a  bill  to  be  ex- 
hibitedfor  3100/.  upon  promises,  did  not  well  and  suffici- 
ently continue  the  process  in  the  replication  previously  set 
forth^  by  which  the  defendant  is  required  to  answer  in  a 
plea  of  trespass  only ;  and  also  the  process  in  the  replica- 
tion set  forth  does  not  appear  to  have  been  continued  by 
alias  and  pluries  precepts,  or  writs,  according  to  the  course  * 
and  practice  of  the  Court  here;  and  also  that  it  does  not 
appear  by  the  replication  that  the  plaintiff  had  not  re- 
returned  to  this  kingdom  after  the  making  of  the  said 
promises  and  undertakings  in  the  said  first  eight  counts 
mentioned,  and  more  than  six  years  before  the  suing  out 
of  the  first-mentioned  precept."    Joinder  in  demurrer. 

Manning,  for  the  plaintiff,  confined  himself  in  the  first 
instance,  to  the  pleadings  on  the  Statute  of  Limitations. 
The  first  objection  arising  on  the  other  side  is,  that  the 
suing  out  a  bailable  writ,  containing  an  ac  etiam  clause  in 
assumpsit,  is  a  discontinuance  of  an  action  by  bill  of  Midr 
dlesex  in  trespass,  and  consequently  that  the  Statute  of  Limi- 
tations is  a  good  bar  to  this  action.  Now  that  is  not  so,  for  a 
comm(m  bill  of  Middlesex  in  trespass,  will  connect  with  a 
bailable  writ,  containing  an  ac  etiam  clause  in  assumpsit. 
The  alleged  trespass  is'the  substance  of  the  bill  of  Middlesex, 
and  the  ac  etiam  clause  in  the  subsequent  writ,  is  introduced 
merely  for  the  purpose  of  shewing  the  jurisdiction  of.  the 
Ck>urt.  The  ac  etiam  clause  is  no  part  of  the  process ;  it  is 
merely  introduced  incompliance  with  the  statute  13  Car*  2, 
St.  2,  c.  2,  by  which  it  is  provided,  that  no  person  arrested 
upon  any  bailable  process,  wherein  the  true  cause  of  action 
is  not  particularly  expressed,  shall  be  compelled  to  give 
security  for  his  appearance  in  any  sum  not  exceeding  40/. 
Therefore  it  does  not  alter  or  affect  the  character  of  the 
process  itself.     On  this  principle,  the  Court  in  Barber  v. 
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Lloyd  (a) i  refused  to  set  aside  the  bill  o(  Middlesex,  it 
^J^^^^^j^    being  objected,  that  it  was  to  answer  the  plaintiff  in  a  plea 
V.  of  debt,  instead  of  trespass,  and  also  to  a  bill  to  be  exhibited 

m  a  plea  of  trespass  upon  the  case.  If  this  objection  were 
to  prevaifl,  the  effect  would  be,  that  a  plaintiff  who  had 
sued  out  non-bailable  process,  solely .  for  the  purpose  of 
keeping  his  causa  of  action  alive,  would  be  unable  after 
the  lapse  of  six  years^  to  follow  up  his  suit  by  holding  the 
party  to  bail  for  a  larger  sum  than  40/.,  although  the  debt 
was  much  larger,  which  would  be  productive  of  great 
hardship  and  inconvenience.  The  second  objection  raised 
on  demurrer  is,  that  the  process  set  forth  in  the  replication, 
does  not  appear  to  have  been  continued  by  alias  and  plu- 
ries  precepts  or  writs,  according  to  the  course  and  practice 
of  the  Court  here.  Now  the  sicut  alias,  and  the  sicut 
pluries,  form  no  part  of  the  vmt,  and  therefore  in  practice 
need  not  be  set  out  in  the  replication.  There  are  two 
modes  of  replying  these  continuances :  first,  by  stating  that 
the  defendant  did  not  appear  to  the  first  process ;  and 
second,  that  the  plaintiff ''prayed  other  process  in  the  form 
aforesaid^  which  was  granted  to  him,"  without  taking  any 
notice  of  an  alias  and  pluries  in  terms.  Instances  of  this 
kind  occur  in  Liber  Placitandi,  or  Thompson's  Entries,  81, 
and  LilL  Ent.  104  and  122.  In  the  case  of  James  v. 
Englefield  (b),  to  a  plea  of  the  Statute  of  Limitations 
drawn  by  Lord  Raymond,  the  plaintiff  replied  a  latitat 
issued,  and  that  upon  the  non-appearance  of  the  defendant 
he  prayed  further  process^  '*  which  was  granted  to  him  iti 
form  aforesaid ;"  but  the  subsequent  process  is  not  in  any 
other  manner  designated  as  an  alias,  and  the  defendant 
rejoined  non-assumpsit  infra  sex  annos  ante  emanationem 
brevis.*  Still  the  process  here  sued  out,  would  be  sufficient 
to  avoid  the  Statute  of  Limitations,  without  shewing  con- 
I  tinuances  by  alias  and  pluries  writs,  Leadbeter  v.  Marh- 
land  (c).     The  third  objection  is,  that  it  does  ]|not  appear 

(a)  2  T.  R.  513.        (b)  LiU.  Ent.  33.        (c)  2  Sir  W.  Bl.  1131. 
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by  the  replication,  that  the  defendant  had  not  returned  to 
this  kingdom  after  the  making  of  the  said  promises  and  p^^j]l][^K 
ondertakines  in  the  said  first  eieht  counts  mentioned,  and  .„  ^' 
more  than  six  years  before  the  suing  out  of  the  first  men- 
tioned precept.  This  objection  is  answered  by  refenring  to 
the  replication  itself,  which  contains  a  distinct  allegation, 
that  the  defendant  did  not  return  to  this  kingdom  after  the 
making  of  his  promises  and  undertakings,  and  more  than 
six  years  before  the  suing  out  of  the  writ. 

The  Court  being  informed  that  Manning  had  finished 
his  argument  on  this  part  of  the  case,  desired  to  hear 

H.  J.  Stephen  contr^.  First,  it  is  submitted  that  the 
replication  to  the  plea  of  the  Statute  of  Limitations,  is 
defective  in  point  of  mere  pleading.  The  objection  to  it 
has  not  been  quite  undei*stood  on  the  other  side.  The 
replication  states,  "  that  before,  and  at  the  time  of  the 
making  of  the  several  promises  in  the  first  ten  counts  men- 
tioned, the  defendant  was  in  parts  beyond  the  seas,  and 
that  afterwards,  on  the  Ist  January,  1820,  he  returned  to 
this  kingdom,  which  return  was  his  first  return  into  this 
kingdom,  after  the  making  of  the  said  several  promises  in 
those  counts  mentioned,  and  within  six  years  next  after 
the  return  of  the  defendant  into  this  kingdom,  the  plain- 
tifi*,  for  the  purpose  of  recovering  the  damages  sustained  by 
reason  of  the  not  performing  the  said  several  promises  in 
those  counts  mentioned,  sued  a  bill  of  Middlesex  against 
the  defendant."  Now  there  are  two  objections  to  this 
replication ;  first,  every  word  of  it  may  be  consistent,  and 
yet  it  may  afford  no  answer  in  point  of  law,  for  the  first 
eight  promises  being  laid  in  1812,  and  the  ninth  and  tenth 
in  1818,  non  constat,  but  from  this  mode  of  pleading,  the 
defendant  may,  after  the  making  the  first  eight  promises, 
have  returned  to  England,  then  gone  back  to  St.  Christo^ 
phers,  and  after  making  the  ninth  and  tenth  promises 
there,  have  returned  again  to  England  on  the  l&i  January, 
1820 ;  and  second,  the  replication  is  evasive,  for  although 
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it  alleges  that  it  was  the  defendant's  first  return  after  the 
Plummer    ZQ^ii^g  of  the  said  several  promises  in  those  counts,  and 
V.  that  the  dams^es  were  sustained  by  reason  of  the  not 

*  performing  of  the  said  several  promises ;  yet  it  does  not 
add  the  words  *'  each  and  every  of  them,"  which  it  ought 
to  have  done.     It  does  not  satisfy  the  words  of  the  statute 
4  Ann.  c.  16,  s.  19,  which  provides  by  way  of  exception 
to  the  Statute  of  Limitations,  that  if  any  person  against 
whom  there  is  any  cause  of  action  shall  be  beyond  the 
seas  at  the  time  that  it  accrues,  the  action  may  be  brought 
against  him  within  six  years  after  his  return.     Therefore, 
where  the  causes  of  action  are  several,  as  here,  the  pre- 
cedents go  on  to  allege  that  the  return  after  the  suit  com- 
mences, was  the  first  return  after  the  causes  of  action, 
''  and  each  and  every"  of  them,  first  accrued.     Some  al- 
legation to  that  effect  is  necessary,  in  order  to  shew  that 
there  was  no  return  previous  to  that  alleged,  and  that  the 
plaintiff  proceeded  in  his  suit  within  the  six  years,  subse- 
quently to  any  of  the  causes  of  action  declared   upon. 
This  is  the  mode  of  pleading  as  given  in  Wentworth's  Pre- 
cedents (a).       The  replication    therefore  is  evasive   and 
uncertain.     [Holroyd,  J.   It  seems  to  me  that  the  words 
"  said  several  promises,"  would,  by  necessary  intendment, 
include  each  and  every  promise  alleged.     Abbott,  C.  J. 
Suppose  you  bad  taken  issue  upon  the  allegation  that  this 
vras  not  his  first  return  after  the  making  of  the  said  several 
promises,  and  it  was  found  that  it  was,  that  would  be 
good  against  the  defendant].     In  that  case  of  course,  the 
allegation  of  diversity  would  be  immaterial.     [Abbott,  C. 
J.    At  all  events,  unless  you  demurred  specially,  I  think 
the  objection  cannot  now  avail].    Secondly,  The  substan- 
tial objection  to  the  replication  is,  that  it  does  not  shew 
any  suit  commenced  within  six  years,  and  continued  down 
to  the  present  time ;  and  the  question  is,  whether  a  com- 
mon bill  of  Middlesex  in  trespass,  will  connect  with  a 
subsequent  bailable  writ,  containing  an  ac  etiam  clause  in 

(a)  1  Went.  327.     3  Id.  205. 
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asmn^psit.  The  replication  alleges,  that  on  the  24th  Janti- 
ary,  1820,  the  plaintiff,  together  with  one  John  Foster 
Barham  since  deceased,  sued  and  prosecuted  out  of  the  ,„     ^^ 

WOODBUKNB. 

Court  of  K.  B.  a  biU  of  Middlesex,  against  the  defendant, 
returnable  in  Hilary  term,  to  answer  in  a  plea  of  trespass; 
and  after  setting  out  various  other  biUs  of  Middlesex, 
with  the  usual  returns,  continuing  the  process  from  time 
to  time,  it  alleges  that  the  plaintiff  brought  another  pre- 
cept to  be  directed  to  the  sheriff,  commanding  him,  that 
he  should  take  the  defendant  and  keep  him  to  answer  the 
plea  aforesaid,  and  also  to  a  bill  to  be  exhibited  for  3100/., 
upon  promises,  according  to  the  custom  of  the  Court.  The 
coDcluding  averment,  that  the  first-mentioned  precept  was 
sued  out "  with  intent  to  implead  the  defendant  upon  and 
for  the  said  several  causes  of  action,  in  the  first  ten  counts 
mentioned,"  will,  it  is  submitted,  make  no  difference  in  the 
case,  because,  unless  the  first  and  the  last  writ  will  connect, 
the  intent  of  the  plaintiff  will  not  cure  the  objection.  The 
last  writ,  ex  vi  termini,  indicates  a  totally  different  cause 
of  action  from  the  non-bailable  writ  in  trespass.  [Bay ley, 
J.  Does  it  not  indicate  the  same  form  of  action,  with  an 
addition  ?]  The  plaintiff  commences  his  suit  with  a  non- 
bailable  writ  in  trespass,  and  then  he  proceeds  with  a 
bailable  writ  with  an  ac  etiam  clause  in  assumpsit.  This,  it 
is  submitted  is  not  merely  an  irregularity,  but  a  disconti- 
nuance of  the  first  suit,  and  the  commencement  of  a  new 
one.  There  is  a  manifest  want  of  identity  between  the 
first  and  the  last  process ;  the  first  suit  is  broken  and  dis- 
continued, and  cannot  be  connected  with  the  subsequent 
one  so  as  to  take  the  case  out  of  the  Statute  of  Limitations. 
The  objection  is  not,  that  the  suit  was  informally  begun, 
but  that  it  did  not  begin  with  a  view  to  the  Statute  of  Li- 
mitations, until  the  ac  etiam  writ  was  sued  out,  and  con- 
sequently the  statute  is  a  bar  to  the  action.  The  case  of 
Leadbeter  v.  Markland,  which  is  lax  enough,  certainly, 
will  not  obviate  this  objection,  because  it  only  goes  to 
shew  that  a  suit  well  begun,  but  continued  informally  or 
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i(^*       iD;egi]][.arly^  will  be  sufficient  to.eyaide  the  operation  of  tbe 
P^vifMEB    statute-     The  same  obnervatiod   appUea  to  Qarv^r  y^ 
V.         Lawes(a)f  aod  BeardmoreY.  Rait^nbury  (6).    Theae^were 
cases  in  whi^ph  th^  want  of  strict  coiMinuimce  might  be 
cuced  or  ^applied  by  e%  poi^  faoto  matter,  but  this  is^not  a 
case  of  that  4^scription,  because  here  theie  aro  totaUy  dif-^ 
fereiit  writs^  which  ganinot  by  any  pombility  be  ooMOclied* 
An  ac  etiam  writ^  oannot  be  a  good  continuance  of  a  comr 
roqn  non-baikble  writ,  because  the  effect  of  the  fonner  is, 
totally  different ;  it  implies,  arnest  and  bail,  1  Keble  698. 
[  Bcxy/^,  J.    It  is  diere.  6aid»  that  the  ac  etiam  wab  in- 
vented, by  the  clerkjs  fo^  avoiding  th^  statute  13  Can  11^ 
c.  2.    ''  But  the  tarU  is  at  common  law  before^" — Abbott^ 
C.  J.  Suppose  the  ac  etiam  clause  to.be  bad,  still  the  writ, 
would  be  good  for  a  common  appearance]*     Then  die 
Ixespass  part  of  the  writ  would  be  insu^ciwtly  alleged^ 
for  the  ac  etiam  is  the  substance  of  it»  Barber  y.  Lhy4ie%, 
Cox  Y.  Munday  (i).  [Bayky,  J.    Caaes. h^6  decided^ that 
if  the  ac  etiam  part  is  bad,  it  does  not  vacate  the.procesck 
The  defendant  is  dischaxged  on .  common  bitil,   and  the* 
plaintiff  stands  on  the  eth^r  pairt  of  the  writ]*    B^t  hei». 
the  ac  etiam  would  be  sufficient  to  ho^d  the  defendasA  to 
bail.    [Bayley,  J.    On  this  r^ooi^d  we  cannot  tell  whether 
the  party  is.arrest^  or  not]^    Sut  the  objection.  is«  tbaA 
^    this  is  a  different  lyrit  in  ita^kind  from  a  common  bill,  of 
Middlesex.    The  ge^^iral  ohfMraoter  of  the  former  is  totally 
distinct  from  the-  latter,  ai^  they  cannot  in  their,  nature  bft. 
connected.    Suppose,  a  suit  to  be  b^un.  by  a  commoa 
writ,  aiid  contii;ue4  by  «n  original,  could  it  be  said  thai 
they  would  connect;  and  yet  an  ac  etiam  differs  precisely 
in  the  same  way.    But  eveq  admitting  that  the  last  can 
be  considered  as  a  continuance  of  the  first  writ^  still  it  can 
only  be  by  a  regular  claufe  of  mtU  pluries,  Benson,  v. 
King(e).     There>  three  latitats,  were  sued  out  at  di£SB«irent 

(a)  Wills  225.        (6)  Ant^  vol,  i.  27,  S.  C.    5  B.  &  A.  452. 
(c)  2  T.  R.  513.         (rf)  Sir  W.  Bl. 
(c)  1  Tidd,  161, 8th  ed.    See  Inst.  Cler.  53.    Off.  Brev.  25.    2  Rich. 
Pr.  K.B.81.    Lib.Plac.151. 
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times  for  the  teme  cause  of  action,  and  the  defendant  ap-  1625. 
peared  upon  the  second,  and  signed  a  non  pros  for  not  -pi^^^^ 
declaring ;  whereupon  the  Court  ordered  the  continuances  _  v. 
subsequently  entered  upon  the  first  to  be  struck  out,  being 
of  opinion  that  the  first  latitat  was  made  an  end  of  by  the 
second ;  and  if  it  were  not  so,  the  practice  was  clear  and 
well  known,^  that  the  continuances  must  be  by  alias  and 
phnries,  and  not  by  original  writs  of  latitat.  If  then  this 
last  writ  is  to  have  the  eflTect  of  a  continuance  of  the  first, 
there  must  be  the  regular  form  of  continuances.  It  doear 
not  appear  from  the  replication  that  there  have  been  regu- 
lar continuances ;  this  may  be  the  precise  case  mentioned 
in  Benson  v.  Kingy  where  the  second  latitat  was  treated 
as  a  new  action.  But  even  supposing  that  it  contained  a 
Glause^  of  sicut  pluries,  it  would  have  been  inapplicable  to 
this  case,  for  it  could  not  be  truly  said  in  the  ac  etiam 
writ  that  the  sheriff  had  been  often  commanded  to  enforce 
the  defendant's  appearance  to  a  plea  of  trespass  upoir 
promises,  inasmuch  as  that  was  the  very  first  writ  which 
commanded  the  sheriff  to  enforce  an  appearance  for  such  a 
purpose.  It  is  true,  there  is  a  class  of  cases  in  which  the 
want  of  a  strict  continuance  has  been  disregarded  (a),  but 
the  plaintiff  cannot  shelter  himself  under  those  cases,  be^ 
cause  here  there  has  been  a  departure  from  the  process  by 
which  the  suit  was'  first  commencedi  and  he  has  resorted 
to  a  totally  different  writ,  which  destroys  the  continuity  of 
his  proceedings.  If  there  be  any  meaning,  object,  or  use, 
in  the  clause  of  sicut  pluries,  the  regular  form  of  pleading 
requires  that  it  should  be  introduced ;  but  if  it  be  senseless 
and  useless,  then  of  course  it  must  be  considered  unne- 
cessairy. 

• 

Manning  in  reply,  was  stopped  by  the  Court. 

Abbott,  G.  J. — I  am  of  opinion  that  the  replication  is 
good.     It  professes  to  be  an  answer  to  the  plea  of  the  Sta- 

(a)  See  Matthews  v.  PhiUiptf  ^  Salk.  424. 
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1825.  tute  of  Limitations,  as  far  as  that  relates  to  the  first  ten 
Plummer  counts  of  the  declaration.  The  record  avers,  that  the  de- 
,     ^'  fendant  was  abroad  at  the  time  of  making  the  several  pro- 

'  mises  and  undertakings  in  the  first  ten  counts  mentioned, 
and  that  he  afterwards  returned  to  this  kingdom  on  a  cer- 
tain day,  which  return  was  his  first  return  after  the  making 
of  the  said  several  promises  and  undertakings  in  those 
counts  mentioned.  Now  it  is  objected,  that  this  replica- 
tion  does  not  aver  that  this  was  the  first  return  after  ''  each 
and  every"  of  those  promises.  It  is  by  no  means  clear  to 
me,  that  the  meaning  of  the  words,  ''  several  promises," 
is  not  so ;  they  may  be  taken  distributively,  and  construed 
to  mean,  that  it  was  his  first  return  aft;er  each  promise. 
But  assuming  that  to  be  otherwise,  still  I  think  the  want 
of  the  words,  **  each  and  every  of  them,"  is  mere  matter 
of  .form,  and  that  the  defendant,  in  order  to  have  taken 
advantage  of  it,  should  have  demurred  specially,  which  I 
think  he  has  not  done  with  sufficient  distinctness.  Ano- 
ther objection  is,  that  the  first  writ  in  this  case  was 
without  an  ac  etiam  clause,  whereas  the  last  writ  contained 
it.  There  is,  however,  the  usual  averment,  that  the  first 
writ  was  sued  out  with  intent  to  declare  upon  the  several 
causes  of  action  mentioned  in  the  first  ten  counts.  But 
it  is  said,  that  the  last  writ  cannot  be  a  continuance  of  the 
first,  because  the  effect  of  each  is  totally  different ;  by  the 
one,  the  party  may  be  held  to  bail,  but  by  the  other  he 
cannot.  There  would  be  a  great  deal  of  weight  in  this 
objection,  if,  in  point  of  law,  the  plaintiff  could  not  declare 
upon  the  first  writ  in  the  way  he  has  done ;  but  inasmuch 
as  he  might  have  so  declared,  it  seems  to  me  that  the 
insertion  of  the  ac  etiam  into  the  subsequent  writ,  is  not 
a  departure,  but  merely  an  addition  to  the  first.  It  is 
merely  saying,  '*  I  will  secure  the  appearance  of  the 
defendant,  by  causing  him  to  be  arrested."  Another 
objection  is,  that  there  do  not  appear  to  be  alias  and 
pluries  writs,  and  it  is  said  there  could  not  be  such 
writs  because  the  first  is  without  the  ac  etiam   clause. 
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I  am  by  no  means  dear,  that  there  might  not  be  con-       i^^^* 
tmuances  by  alias  and  pluries  writs.     I  think  they  might    Plviimee 
be  made  so  in  part,  if  not  in  the  whole.    Bat  taking         v- 
it  to  be  otherwise,  still  this  is  merely  an  irregularity  in 
process,  and  not  a  discontinuance ;  and  being  merely  an 
irr^ularity,  it  will  not  disable  the  plaintiff  from  avoiding 
the  Statute  of  Limitations.    I  therefore  think,  that,  on 
this  part  of  the  case,  the  plaintiff  is  entitled  to  judgment. 

The  other  judges  concurred. 

Stephen  was  then  called  upon  to  support  the  pleas 
themselves.  The  judgment  of  the  Court  in  the  island  of 
St.  Christopher^  is  here  pleaded  in  two  ways :  first,  as  an 
estoppel ;  and,  second,  as  a  bar  to  this  action.  It  is  sub- 
mitted, that  it  may  be  pleaded  in  either  way.  If  it  were 
held,  that  the  judgment  of  a  colonial  court  is  not  pleadable 
in  bar,  to  an  action  commenced  in  this  country  for  the 
same  cause,  the  consequence  would  be  that  a  defendant 
who  had  obtained  a  verdict  and  judgment  in  his  favour, 
in  the  colonies,  would  never  be  in  safety,  and  might  be 
involved  in  interminable  litigation  and  inconvenience. 
Nor  would  that  be  all ;  for,  of  course,  the  converse  of  the 
proposition  would  hold;  so  that  a  defendant  who  had 
obtained  a  verdict  in  his  favour  in  this  country,  would  be 
still  liable  to  be  sued  for  the  same  cause  of  action  in  the 
colonial  courts, — a  consequence 'which  would  materially 
affect  the  validity  of  the  verdict  of  a  British  jury.  The 
case  of  Walker  v.  Witter  {a)  will  be  relied  upon  by  the 
other  Hide,  as  an  authority  for  saying  that  a  colonial  judg- 
ment is  not  conclusive,  and  that  it  is,  at  least,  examinable 
in  the  courts  of  this  country,  and  cannot  be  pleaded  by 
way  of  estoppel;  but  that  case  by  no  means  decides 
against  the  conclusiveness  of  such  a  judgment.  It  only 
goes  to  shew,  that  debt  lies  upon  a  colonial  judgment,  and 
that  the  defendant  may  plead  nil  debet,  and  cannot  plead 

(a)  Doag.  1. 
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189^.       nul  tiel  record.    All  that  was  ^there  md  was,  ths^  the 

Plummeji    ™*)^'  ^^  tryaWe  by  the  country ;  and  from  the  opinion 

V.         expressed  by  Lord  Kenyon,  in  Galbraith  v.  Neviffe  (a),  it 

WoopBuwB.  ^^  ^^^^  ^^  inference  is  fairly  deducible  from  Walker  v. 

■ 

Witter,  that  such  a  judgment  would  not  be  condusiy^. 
But  in  Walker  y.  Witter,  it  did  |[iot  appear  that  t^ 
judgment  had  beei^  obtained  by  verdict.  There  is  a  force 
in  ^e  verdict  of  a  jury,  which  does  not  belong  to  a  judg- 
ment, which  may  be  obtained  without  the  intervention  of 
the  jury.  A  verdict  is  in  general  conclusive  of  the  fact  in 
issue,  and  cannot  be  impeached.  Here  there  has  been  a 
finding,  by  a  colonial  jury,  that  the  defendant  did  not 
promise.  That  circimistance  did  not  exist  in  Walker  v. 
Witter.  In  Co.  latt.  27  b,  it  is  said,  that  an  issue  found 
by  verdict  shall  always  be  intended  true,  until  it  be  re- 
versed by  attaint  -,  therefore,  a  verdict  is  in  itself  an  e»> 
toppel  upon  the  same  matter  of  fact  afterwards  arising 
between  the  same  parties.  In  Bra.  Ab.  tit.  Estoppel,  it  is 
said,  that  the  law  abhors  contrary  verdicts.  It  will|  pro- 
,  bably,  be  said,  that  attaint  does  not  lie  in  the  We$t  Jndiee, 
^fid  th^efore  that  the  verdict  of  a  colonial  jury  is  not  so 
absolutely  unimpeachable,  as  a  verdict  would  be  in  this 
country  where  attaint  does  lie ;  but  the  answer  to  that  is, 
that  the  conclusiveness  of  a  verdict  does  depeAd  upon  the 
doctrine  of  attaint  lying  or  not  lying.  The  doctrine  upon 
which  the  conclusiveness  of  the  verdict  stands,  is,  that  it  is  a 
declaration  of  the  truth,  Bro.  Ab.  tit.  JS^toppel.  pi.  163. 
7  Edw.  4,  pi'  1*  But  the  doctrine  of  attaint  does  not 
apply,  at  common  law,  to  pensonal  actions,  i^od  therefore  it 
is  immaterial  whether  attaint  does  or  does  not  lie  in  the 
West  Indies.  The  answer  however  to  the  ei^  of  Walker  v. 
fVilter,  upon  which  the  most  reUance  9ay  be  placed,  ia» 
that  theipe  the  plaintiff  having  obtained  a  judgment  in  his 
favour  in  the  colonies,  chose  voluntarily  to  bring  an  action 
upon  it  in  J^ngland:  and  therefore,  as  against  him,  it 
m^ight  reasonably  be  exaininable  here.    But  that  ca»  does 

(a)  Id.  9.  D.  2. 
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■ot  apply  to  the  prvsmt.    Here  the  defbndtfiit  is  t&mpelkd       ^^^^ 
to  ooioe  into  an  Eaghsh  court,  iafid  he  has  a  right  to  rely    pi^uhmsa 


apoQ  the  ^lomal  jadgment  by  tray  of  estoppel.  In  »,  ^' 
Walker  v.  Witter,  the  colonial  judgment  .was  not  offered 
by  way  of  estoppel,  but  the  plaintiff  thought  proper  to 
dselaie  upon  it;  and  there  id  a  great  difference  in  the 
eiSsct  of  the  same  matter  when  pleaded  by  way  of  estoppel^ 
snd  whte  it  is  offered  merely  ad  matter  of  evidentie>  Vooghi 
T,  W^h  {a) ;  but  PhiUij>$  v.  Hunter  (ft>,  which  was  long 
snterior  to  Vaoghtt.  Winchj  deioides^  that  it  by  no  means 
follows,  that  a  judgment  when  teliied  upon  as  matter  c^ 
estoj^p^,  is  examinaUe.  NoW  there  a^  several  direct 
authorities  to  shew,  that  judgment  for  a  defendant  in  a 
foreign  court  is  a  conclusive  bar  to  a  second  action  for  the 
same  demand  in  this  country ;  Burrows  y«  JemiM  (c), 
iTiiefdkt7tso9i'<case(d),  jRocAe';scase(«)9  Roehey.Gamanif)^ 
Dudiess  of  Kington's  case(g).  As  to  the  general  lawj 
with  lespect  to  the  effect  of  a  foreign  recovery,  the  acknow- 
ledged principle  of  English  latv  is,  that  a  judgment  once 
recovfered  by  one  plrty,  in  a  personal  action  tipon  the 
merits^  is  a  conclusive  bar  to  another  action  brought  on 
the  same  grounds ;  dnd  any  trifli^g  distinction  as  to  the 
manner  of  claim^  or  the  form  of  the  proceeding  between 
the  two  cases,  will  make  no  difibrence,  if  there  be  a  sub- 
stantial identity ;  Fstrer'a  case  (A)>  Robins&n  v.  Robin- 
ian{i)f  Tothitt  v.  Ingram  (k),  Lechmere  v.  Toplady(l), 
Barwellr^  Kensey(m),  Hitchenvi  Campbell  (n);  and  this 
rule  extonds  to  the  ease  where  the  first  judgment  was 
obtained  in  an  inferior  English  court;  3  Hen  A,  11,  pi;  13: 
Fieldmg  v.  Sertatt  (o),  Miito  v.  JUbrm  (p),  and  Briscoe  v. 
Stephens (q).  [Boy/ey^  J.  The  difficulty  I  have  had  is, 
that  we  are  ignmant  What. the  law  of  St  .Christopher* s  is ; 

{a)  2  B.  &  A.  662.  (6)  2  H.  BI.  4 10.  (c)  Stra.  733. 

(lO  Show.  6.  (e)  Leich,  125,  (/)  i  Ves.  159. 

(g)  20  How.  St.  Tr.  355.  (A)  6  Rep.  7.  (t)  Cro.  Jac.  14. 

(k)  1  Vent.  314.  (0  2  id.  169.  (w)  3  Lev.  172. 

(«)  2  Sir  W.  Bl.  827.  (o)  Comb.  375.  (p)  3  Lev.  234, 
(9)  tBing.  2ta. 
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whether  a  judgment  in  that  island  would  be  conclusive  or 
PLUMMEa     ^^^'    '^  would  be  hard  to  hold,  that  that  which  is  not  con- 
V-  elusive  there,  would  be  conclusive  here.]    Then  it  is  a 

matter  of  disctetion,  whether  the  Court  will  allow  the 
pleas  to  be  amended  in  that  respect.  The  pleas,  as  they 
at  present  stand,  pursue  the  form  in  which  the  colonial 
record  itself  is  drawn  up,  which  is  certainly  different  from 
the  form  observed  in  this  country.  [Bayky,  J.  The  pleas 
allege  merely,  ''  that  the  jury  found  for  the  defendant  upon 
and  agreeably  to  the  said  verdict.  This  does  not  necessarily 
imply  a  final  and  conclusive  decision  in  the  defendant's 
favour.  You  plead  this  by  way  of  estoppel.  Now  the 
law  says,  that  estoppels  are  odious,  because  they  may  tend 
to  defeat  the  justice  of  the  case].  The  pleas  shew,  that  in 
an  action  of  indebitatus  assumpsit,  an  issue  of  non  as- 
sumpsit was  joined  between  the  parties ;  and  they  allege, 
that  as  to  that  issue  the  jury  found  for  the  defendant. 
This  is  tantamount  to  an  allegation,  that  they  found  that 
the  defendant  did  not  undertake  or  promise.  It  imports 
a  decision  on  the  merits ;  and  if  so,  then  it  must  be  taken 
to  be  final  and  conclusive.  It  is  further  alleged,  that- the 
judgment  was  aflirmed  in  a  court  of  Error  in  the  island^ 
and  that  such  judgment  was  reviewed  before  the  king  in 
council,  and  confirmed.  Under  such  circumstances,  it  is 
impossible  to  say,  that  the  cause  was  not  finally  determined 
between  the  litigating  parties.  [lAttledahf  J.  Perhaps 
the  plaintiff,  after  his  case  had  gone  a  certain  length, 
might  elect  to  be  non-suited,  or  he  might  have  been  turned 
round  on  some  technical  objection].  This  can  only  be 
presumed.  There  is  nothing  on  the  record  to  shew  that 
such  was  the  fact,  [hittledale,  J.  In  some  countries,  a 
plaintiff  cannot  be  nonsuited;  and  therefore  he  may  be 
obliged  to  go  on,  and  have  a  verdict  found  against  him,  so 
as  to  shut  out  the  real  merits].  The  difficulty  here  is,  in 
saying,  from  what  appears  on  the  record,  that  the  deter- 
mination was  not  final  and  conclusive.  [Bayhy^  J.  You 
do  not  tell  us,  by  your  pleas,  that  by  the  law  of  St.  Chris- 
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topher*s,  such  a  decision  would  be  final  and  conclusive  1B25. 

there. — Holroyd,  J.   It  does  not  clearly  appear  from  the  -^^jjumexl 

recoxd,  that  the  judgment  was  conclusive.    We  cannot  v. 
take  notice  of  the  law  of  the  colonies. 

Batlbt,  J. — ^The  case  of  Levell  v.  HaU{a),  is  an  au- 
thority to  shew  that  a  former  judgment  is  not  conclusive. 
That  was  debt  on  an  obligation.  The  defendant  pleaded 
that  the  plaintiff  brought  another  action  upon  the  same 
bond  in  London:  and  that  the  defendant  had  thereto 
pleaded  non  est  factum ;  and  that  the  jury  found  that  it 
was  not  his  deed.  The  entry  upon  the  verdict  there  was, 
that  the  defendant  should  recover  damages  against  the 
plaintiff,  et  quod  eat  inde  sine  die,  &c. ;  but  no  judgment^ 
quod  querens  nihil  capiat  per  breve ;  so  there  was  not  any 
judgment  so  as  to  bar  him  in  another  suit ;  therefore  the 
Court  held,  that  the  plea  was  insufficient.  You  seek,  here 
to  shut  out  inquiry.  We  say,  that  the  judgment  ought 
not  to  be  80  conclusive  as  not  to  be  examinable. 

Abbott,  C.  J.  You  want  to  shut  the  door  against  all 
inquiry,  because,  the  question  having  been  once  disposed 
of,  it  may  not  be  again  discussed.  There  is  nothing  on 
Tiiese  pleadings  to  shew,  that  the  judgment  would  have 
been  conclusive  below ;  and  therefore  I  think  the  plaintiff 
is  entitled  to  judgment  on  these  pleas.  I  think  the  case 
of  Levell  v.  Hall  applieS|  in  principle,  strongly  to  this  case. 

Stephen  then  applied  for  leave  to  amend,  on  paymeqt  of 
costs,  but, 

« 

The  Court  said,  after  argument,  this  could  not  be,  and 

gave 

Judgment  for  the  plaintiff. 

(a)  Cro.  Jac.  284. 
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Carr  v.  Hinchliff, 

Smp^t  for      Assumpsit  for  goods  soId  and  deUvered.     Pleas,  first, 
goods  sold      non-assumpsit.   Second,  actio  non,  because  the  said  goods 

mid    Qcli'iroTprJ 

u  ^^^  ^Q  '  were,  with  the  knowledge,  privity,  and  consent  of  plaintiff, 
goods  were,  go  sold  and  delivered  to  defendant,  by  one  J.  Summers,  being 
viw  of  plain-  tlien  and  there  the  agent  and  factor  of  and  for  plaintiff, 
dfu  red*^  in  his,  J.  S/s,  own  name,  as  the  true  and  sole  owner 
defendant  by  thereof,  and  as  and  for  his,  J,  S/s,  own  proper  goods ; 
of  plaintiff  Tn  ^^  ^^*  plaintiff  did  not  appear,  nor  Was  he  known  by 
the  name,  and  defendant,  at  Or  before  the  time  of  the  said  sale  and  deli- 
of  J.iS^imd  ▼C'T  of  the  said  goods  to  defendant,  as  the  proprietor  of* 
Uiat  defen-  ^j^g  same,  or  that  he,  plaintiff,  was  in  anywise  interested 
knew  plaintiff  therein ;  and  defendant  further  says,  that  he  then  and 
that  at^the^'  there  bought  and  accepted,  and  received  the  said  goods 
time  of  the  of  and  from  J,  S.,  as  the  proper  goods  of  him,  J.  S.,  and 
lively,  J.  S.  '  ^^^^  credit  for  the  said  goods  was  given  to  defendant  by 
y^  ?*K  ^^  '^'  '^'9  ^^^  ^^^  ^y  Plaintiff;  and  defendant  further  says, 
to  defendant  that  J.  5.,  before  and  at  the  time  of  the  sale  or  delivery  of 
ceedin °th*'  ^^®  ®^*^  goods,  and  thence  continually  hithertb,  was  and 
price  of  the  is  indebted  to  defendant  in  the  sum  of  600/.,  for  money 
SStdefendant ^^^<^^^  then  paid  by  defendant  for  J.  S.,  at  his  reque^t^ 
is  ready  and  and  for  Other  money  before  then  had  and  received  by  •/.  S., 
off  and  allow   ^OT  the  use  of  defendant,  and  for  other  money  wherein 

to  plaintiff  the  X  5.  was  found  to  be  in  arrear,  and  indebted  to  defen- 
pnce  of  the  '  , 

goods,  out  of  dant,  upon  an  account  stated  between  them ;  which  sum 
due^dTow^   of  money  so  due  and  owing  from  J.  S.  to  defendant,  ex- 
ing  from         ceeds  th^  sums  of  money  due  and  owinc:  from  defendaiit  to 
good,  on  spe^  plaintiff,  upon  and  by  virtue  of  the  causes  of  action  in  the 
cial  demurrer,  declaration  mentioned,  and  out  of  which  sum  of  money  do 
due  and  owing  from  J«  S.  to  defendant,  he,  defendant,  is 
ready  and  willing,  and  hereby  offers  to  set  off  and  allow  to 
plaintiff,  the  foil  amount  of  the  sums  of  money  due  and 
owing  from  defendant  to  plaintiff,  upon  and  by  virtue  of 
the  causes  of  action  in  the  declaration  mentioned,  accord-- 
ing  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided ;  and  this  defendant  is  ready  to  verify.  To  the  first 
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pkft^  a  waoiliter ;  to  the  aecond  plea*  a  special  cleiiiarrer» 
awigniwg  far  oaiises^  that  the  said  plea  amounts  only  to  the 
general  issue ;  that  the  sams  of  jodoney  therein  set  forth  «• 
sod  alh^ed  to  be  due  and  owing  from  J.  S,  to  defendant, 
and  out  of  which  defendant  offers  to  set  off  and  allow  to 
plaintiff  the  full  amount  of  the  sums  of  money  due  and 
0¥rmg  firom  defendant  to  plaintiff^  upon  and  by  yirtue  of 
the  causes  of  actiion  in  the  declaration  mentioned,  are  not» 
nor  are  any  of  them  mutual,  according  to  the  form  of  the 
statute ;  and,  that  the  said  plea  is  multifarious,  and  no 
certain  or  complete  issue  can  be  taken  upon  it.  Joinder 
in  demurrer. 

Milner,  in  support  of  the  demurrer.  The  special  plea 
is  bad*  lu  order  to  establish  his  defence,  the  defendant 
must  prove  two  things:  first,  that  he  never  knew  the 
plaintiff  as  the  owner  of  the  goods  tiU  after  the  sale;  and, 
seoond,  that  the  agent  owed  him  a  sum  equal  to  the 
amount  claimed  by  the  plaintiff,  at  the  time  of  the  sale. 
The  effect  of  the  plea  is  to  evade  the  proof  of  one  or  other 
of  these  points ;  for  if  the  plea  is  good,  the  plaintiff  cannot 
take  visue  upon  them  both ;  he  can  only  take,  issue  upon 
one,  and  admit  the  other  pleaded.  No  case  can  be  found 
in  which  such  a  plea  has  been  so  pleaded.  All  the  facts  set 
out  in  this  plea  might  be  given  in  evidence  under  the  ge* 
neraliasue.  The  effect  of  the  plea  is  to  deny  that  the  plaintiff 
has  any  right  of  action.  It  amounts  in  substance  to  the  ge- 
neral issue.  The  facts  here  pleaded  were  held  to  be  admissi- 
ble in  evidenoe  under  the  general  issue,  in  the  two  well-known 
cases  of  George  v.  Clagett(d),  and  Rab(mev.  Williams  (A). 
The  sale  oC  the  goods  by  the  agent,  as  described  in  this 
plea,  cannot  be  considered  as  a  sale  \sg  the  plaintiff,  or  as 
creating  a  debt  owing  to  him;  there  is  no  privity  between 
the  plamtiff  and  the  defendant ;  there  is  no  debt  existing 
between  them;  there  is  no  confession  and  avoidanoe  of 
any  oentiact  between  them  stated  in  the  plea;  the  plea 
denies  the  plaintiff's  right  of  action,  and  amounts  there- 

(a)  7  T.  R.  359.  (6)  T  T.  R.  3^0'.    In  notis. 


CASES    IM    THE    KING  S    BEKCH^ 

fore  to  the  general  issue ;  and  a  special  plea  amounting  to 

Carb       the  general  issue,  is  bad  on  demurrer.  Boot  v.  Wilson  {a)m 

HiNCHLiFF.   Besides,  the  debt  owing  from  the  agent  to  the  defendant, 

cannot  be  set  off  by  way  of  plea,  for  it  is  not  a  mutual  debt 

within  the  intent  and  meaning  of  the  Statutes  of  Set-off. 

Tindalf  contrk.  It  must  be  admitted  that  the  facts  here 
pleaded  might  be  given  in  evidence  under  the  general 
issue ;  but  nevertheless  the  plea  is  good :  for  a  special 
plea  amounting  to  the  general  issue  is  good,  either  if  it 
confesses  and  avoids  the  plaintiff's  right  of  action,  or  if  it 
contains  matter  of  law.  Now  this  plea  does  confess  and 
avoid,  for  it  first' admits  that  the  defendant  purchased  of 
an  agent  goods  belonging  to  the  plaintiff,  which  creates  a 
debt,  and  then  avoids,  by  stating  that  there  is  a  debt 
owing  from  the  agent  to  the  defendant.  That  such  a  debt 
may  be  set  off,  is  clear  from  the  cases  already  cited,  of 
George  v.  Clagett,  and  Rabone  v.  Williams,  and  if  that  is 
the  law,  the  defendant  is  entitled  to  plead  it,  for  pleading 
is  the  language  of  the  law,  and  this  plea  contains  the  very 
language  used  by  the  Court  in  laying  down  the  law  in 
those  cases.  Lord  Holt  said,  in  Hattonv.  Morse  (b),  *'  In 
assumpsit,  the  defendant  may  plead  payment,  because  it 
admits  the  assumpsit,  and  yet  he  may  give  it  in  evidence 
on  non  assumpsit."  The  same  rule  is  recognised  as  law  by 
Lord  Chief  Baron  Comyn  (c),  and  in  the  modem  case  of 
Wink  V.  Keeley  (d),  two  cases  by  the  names  of  Bottimley 
V.  Brook,  and  Rudge  v.  Birch,  are  cited,  in  which  pleas 
similar  to  the  present  were  held  to  be  good  on  demurrer. 

Milner^  in  reply.  If  an  agent,  duly  authorized,  sells  the 
goods  of  his  principal,  in  his  own  name,  as  his  own  goods, 
and  is  at  the  time  indebted  to  the  purchaser  in  more  than 
the  value  of  the  goods,  the  sale  gives  no  right  of  action 
to  the  principal.  Now  the  present  plea  describes  precisely 
such  a  sale,  therefore  it  does  not  confess  and  avoid  the 

(a)  8  East,  311.  (6)  1  Salk.  394. 

(c)  Com.  Dig.  Pleader,  (E.  14).  (d)  1  T.  R.  619. 
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plaintiff's  right  of  action,  but  denies  that  he  ever  had  one.  1325. 
Neither  does  this  plea  contain  matter  of  law.  A  plea  of 
set-off  is  a  bar  by  virtue  of  the  statute ;  but  that  extends 
only  to  mutual  debts,  and  the  debt  here  pleaded  is  not  a 
mutual  debt,  and  npt  within  the  statute ;  the  plea,  there- 
fore, is  bad  for  concluding  ''  according  to  the  form  of  the 
statute."' 

Bayley,  J. — ^The  plaintiff  has  assigned  two  special 
causes  of  demurrer  to  this  plea ;  first,  that  it  amounts  to 
the  general  issue,  and  therefore  ought  not  to  have  been 
pleaded  specially;   and  second,  that  the  debts  are  not 
mutual,  and  therefore  not  within  the  Statutes  of  Set-off.. 
It  must  be  admitted  that  the  debts  are  not  mutual,  unless 
the  principal  and  the  agent  are  for  this  purpose  identified 
by  law ;  but  George  v.  Clageit,  Baring  v.  Corrie{a),  and 
other  cases,  shew  that  they  may  be  so  identified ;  conse- 
quently that  objection  fails.    The  remaining  question  is, 
whether  the  defendant  was  bound  to  give  this  matter  in 
evidence  under  the  general  issue,  as  he  might  have  done, 
instead  of  pleading  it  specially.     In  the  cases  aheady  re- 
tired to,  that  was  done ;  but  there  are  two  excepted  cases,  - 
in  both  of  which  a  defendant  has  the  option  either  to  give 
his  defence  in  evidence  under  the  general  issue,  or  to  plead 
it  specially.    The  first  is,  where  the  plaintiff's  right  of 
action  is  confessed  and  avoided  by  matter  ex  post  facto, 
as  by  a  plea  of  payment.  Brown  v.  Cornish  (6),  and  Van- 
hatton  V.  Morse  (c) ;  or  by  a  plelt  of  accord  and  satisfaction; 
Paramore  v.  Johnson  (d),  and  the  reason  is,  as  stated  by 
Lord  Holt,  that  it  gives  colour  of  action  to  the  plaintiff. 
The  second  is,  where  the  plea  does  not  deny  the  declara- 
tion, but  answers  it  by  matter  of  law,  Hussey  v.  Jacob  (e). 
That  was  an  action  against  the  acceptor  of  a  bill  of  ex- 
change, who  pleaded  that  the  bill  was  given  for  money 
lost  at  play,  and  therefore  void  by  the  statute  16  Car.  II., 

(a)  2  B.  &  A.  137.    (6)  1  Ld.  Raym.  217.    (c)  2  Ld.  Raym.  787. 
{d)  \IA,  Raym.  566.  (e)  1  Ld.  Raym;  87. 
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ia28v  c  7v  He  plaintiif  deaMuned,  assigidng  aa  one  ot^ection 
Aat  t&f  plea  amounted  to  the  general  isne }  but  die  Court 
snid  ''  where  the  defendatnt  has  apedal  matter  eoiisisting 
not  only  o£  bare  matter  of  (act,  but  intermiiied  witib  matter* 
of  law,  whieh  will  aroid  the  charge  or  action:  of  the  plains- 
tiff,  be*  i*  not  dbUged  to  plead  the  general  issue,  but  may 
plead  specially;  for  otherwise  he  would  be  obliged  to 
commit  a  point  of  law  to  a  jury,  who  is  ignorant  of  it, 
which  would  be  absuxd."  Now  it  seems  to  me,  that  this 
plea  amounts  to  a  confession  and  avoidance  by  B&attei^ 
ex  post  fad;o»  It  admits  the  sale  of  die  goods  to  the  de^ 
fendant  by  the  agent  of  the  plaintiff;  that  by  the  common 
law  constituted  a  debt  from  the  defendant  to  the  plaintii^ 
and  gave  a  right  of  action  to  the  plaintii^  the  defence  to" 
which  arises  only  out  of  the  legal  principle  deducible  ftom 
the  Statutes  of  Set-off.  The  defendant,  however,  may  not 
chuse  to  insist  upon  that  defence,  and  it  is  only  by' matter 
ex  post  facto,  namely,  by  insisting  upon  the  set>off,  that 
he  avoids  the  plaintiff's  right  of  action  which  he  had  pre- 
viously confessed*  I  am  theiefore  of  opinion  that  the  plea- 
is  good,  inasmuch  as  it  confesses  a  right  of  action,  and 
avoids  it  by  matter  ex  post  faoto«  I  am  also  of  opimon 
that  the  plea  is  good,  as  containing  matter  of  law*  It«  is^ 
qot  a  denial  of  the  facts  averred  ia^  the  dedarationi  bat  a 
statement  of  matters  which  fhrm  a  legal  defence  under  the 
Statute  of  Se^ff,  and  it  is  asmoefa  matter  of  law  a^cover- 
ture  or  inffmcy,  which,  are.  given  as  iftustrations  of  this 
point  in  the  case  of  Husseyv.  Jacob,  to  which  I  have 
already  alluded*  It  has  been,  argued  that  the  plea  will 
lead  to  inconvenienoe,  as  it  imposes  on  the  plaintiff  the 
hardship  of  being  compelled  to  admit  one  half  of  the  de- 
fendant's case.  Even  if  that  be  so,  die  doctrine  of  con- 
venience wilLnot  justify  us  in  saying  that  the  plea  is  bad, 
if  upon  legal  principles  we  are  satisfied  that  it  is  good ; 
but  I  am  by  no  means  convinced  that  the  supposed  evil- 
will  occur.  I  am  not  sure  that  the  plaintiff  might  not  have 
framed  his  replication  in  such  a  manner  as  to  put  in  issue 
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ho&  the^ale  by  the  agent  and  the  debt  omng  firom  him       19^» 
toliie  defendant,  modo  et  fofm&,  a3  stated  in  the  plea.        CaeJ 
Thoie  two  fact8»  in  effect,  oonBtitute  one  gvotrnd  of  defenee. ;         v* 
and  according  to  the  casefi  of  Robinson  ▼«  Bu^y  {a\  and      ^^^^^^^* 
Saxon  y.  (yBrien  (b),  I  am  inclined  to  think  such  a  repli- 
oatioii  might  be  auppoded;  but  it  is  oot  neoeiBary  to 
decide  that  point,  and  I  do  not  therefore  give  any  die- 
tanct  opinioA  upoiLit. 


Hoi. ROT  D>  J. — I  hafB  felt  considemble  doubt  upon  this 
case  in  the  course  of  its  discussion,  but  I  am  now  perfectly 
satisfied  t|hat  the  goounds  of  deoumeer  ane  inaofficient,  and 
tfait  the  plea  is  good  ia  point  of  law,  and  au  answer  to  the 
aotioB.  Trying  this  case  by  legalipiineiples,  independently 
eCthe  Siatutea  of  Setro£^  and  taking  the  coiatiBCt  to  have 
been  mad»  as.  it  is  stated  in  the  plea,  it.  is  clear  that 
Qthec  the* ,  plaioliff  or*  his  agent.  Summerly  might  have 
beoogl^t  an  action  again^  the  defendant  .for  the  value  of 
dM  goods,  and  that  the  &ots  set  forth  in  the.  plea  would 
have  fnoaished}  no  defence.  The  statute  provides  that  where 
theaaaie  loutqaldebts.  betweena  pkdntiff.  and  defendant, 
dftadefend^tmay  setoff,  the  d€btdue  to.  faim«i(gainst  the 
debt  claimed  from.  him>.of  in  (rtbev  words,  he^  may  apply 
the  anm  due.to  Jiim  in  payxnent  of  the  sum. doe  from  him^ 
and  contend,  that  pro  tantothe  (daimupon  him  is  satisfied, 
and  the.debt  extinguished.  Then,  by  analogy  to  the  de-» 
fence  thus  given  hf  the  stat^tei  it  has  of  late .  been  held, 
that  a  deCmdant  has  a  right,  to.  say  tibot  his  debt  to,  the 
plaintiff  is  extinguished  by  another  debt  due  to  him  fiom 
any  third  person,  if  such  third  person  can  be  identified 
with  the  plaintiffs  Heie,  Summers,  the  agent,  may  be 
identified  with  the  plaintiff,  and  if  the  defendant  has  a 
right  to  say  that  his  debt  is  extinguished  by  the  agent's 
debt  to  him,  the  objection  that  the  plea  lunpunts.  only  to 
the  general  issue  is  removed.  Had  the  plea  alleged  that 
there  never  was  any  debt  at  all,  it  would  have  amounted  to 

(a)  2  Burr.  31 G.  (6)  Ante  voL4,  579. 
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1825.       the  general  issue ;  but  it  admits  a  debt  in  the  first  instance,' 
CarT'     ^^^^^  i^  contends  is  extinguished  by  another  debt :  con- 
V.         sequendy,  it  does  confess  and  avoid  the  plaintiff's  right 
of  action,  and  for  that  reason  it  is  a  good  plea. 

LiTTiiEDALE,  J. — It  is  perfectly  clear  that  the  facts 
alleged  in  the  special  plea  might  have  been  given  in 
evidence  under  the  general  issue,  and  would  in  that  mode 
have  constituted  a  good  defence  to  the  action.  -  The  ques- 
tion is,  whether  the  &me  facts  stated  on  the  record  do,  or 
do  not,  constitute  a  good  plea  ?  I  am  of  opinion  that  they 
do.  The  plea  is  not  an  absolute  denial  of  the  plaintiff's 
right  of  action ;  on  the  contrary,  it  admits  a  prim§L  facie 
right,  or,  as  it  would  be  termed  in  frespass,  gives  the 
plaintiff  colour,  and  then  avoids  it  by  shewiag  a  set-off  to 
a  larger  amount,  by  means  of  a  debt  owing  to  the  defendant 
from  the  agent  of  the  plaintiff.  I  am  also  of  opinion  that 
the  plea  is  matter  of  law ;  because  the  plaintiff's  right  ci 
action  is  avoided  by  the  legal  right  of  the  defendant  to  set 
'  up  the  debt  of  the  agent  as  an  extinguishment  of  the  debt 
due  to  the  plaintiff.  The  conclusion  of  the  plea,  **  accord'- 
ing  to  the  form  of  the  statute,*'  is,  I  must  admit,  somewhat 
informal  and  irregular,  becaust  the  set-off  in  this  case  is 
not  strictly  according  to  the  statute ;  but  that  is  an  objec- 
tion which  could  only  be  taken  advantage  of  by  special 
demurrer,  and  as  the  plaintiff  has  not  assigned  it  as  one  of 
his  causes  of  demun^er,  he  is  precluded  ^rom  relying  on  it 
now.  Upon  the  whole,  I  agree,  that  the  defendant  is  en- 
titled to  judgment  on  demurrer. 

Judgment  for  the  defendant. 

Milner  afterwards  obtained  leave  to  amend,  upon  pay- 
ment of  costs. 
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Pickering  v.  Noyes.  ^-^^v^^ 

IRESPASS  for  breaking  and  entering  certain  closes.  Trespass  for 
part  and  parcel  of  a  farm  called  Forton  Farm,  situate  in  entering  a^ 
the  parish  of  Long  Parish,  in  the  county  of  Southampton,  ^J.^>  ^^icel 
and  hunting  for  game  in,  upon,  and  over  the  same  closes.  Farm.    Plea, 
and  treading  down  the  grass,  8ic.    Upon  the  first  fo'^  ^ose  servam 
pleas  no  question  arose.     Fifth  plea,  that  one  James  Wid-  defendant  jus* 
mare,  before  and  at  the  said  several  times,  when,  8cc.,  was  ^  inVe^Tof^^ 
seised  in  fee  of  and  in  divers,  to  wit,  50  acres  of  land,  si-  ^ras  of  land 
tuate  next  and  adjoining  the  said  closes,  in  which,  8cc.,  close  in  which, 
and  that  by  deed  bearing  date  17th  February,  1736,  made  ^''^^^^ 
between  one  Sir  Francis  Child,  who  was  seised  in  fee  of  1736,  between 
the  closes,  in  which,  8ic.,  and  one  Richard  Widmore,  who  ^^^^^^ 
was  seised  in  fee  of  the  said  60  acres  of  land,  and  whose  fee  of  the  close 
estate  therein  James  Widmore  at  the  said  times,  when,  8cc.,  ^^^^  j^^  ^^   ** 
bad,  the  said  Sir  JF.  Child  did  grant  to  R.  Widmore,  and  who  was  seised 
his  heirs  and  assigns,  for  himself  and  themselves,  for  the  50  acres,  F.  C. 
time  being,  owners  in  fee  of  the  said  50  acres  of  land,  the  ^^Ji!^  ^ 
bberty  and  privilege  by  himself  and  themselves,  and  his  heirs  and  as- 
and  their  servants,  of  hunting  for  game  with  dogs  in  the  "m^behiK 
said  closes,  at  his  and  their  free  will  and  pleasure,  as  be-  owners  in  fee 
longing  and  appertaining  to  the  said  last-mentioned  lands;  the  privilege  ' 
concluding  with   a  justification  of  the  trespass  by  de- ^^^"°^°f  ^^'r 
fendant,  as  the  servant  of  J.  Widmore.    Sixth  plea,  as  close  in  which, 

•  &c.    Replica- 

tion, that  F.  C.  did  not  grant  to  R,  W.  the  privilege  as  in  the  plea  mentioned.  Issue 
thereon.  Nopioof  of  the  grant  pleaded,  but  proof  that,  by  deed  of  the  same  date, 
IL  W.f  who  was  seised  in  fee  of  the  manor  ot  Middleton,  conveyed  Forton  Fa^n  to 
F.  C.  in  fee,  reserving  all  royalties ;  that  from  1753,  the  gamekeepers  of  the  lords  of 
the  manor  were  accustomed  to  sport  over  Forton  Farmy  wiUi  the  knowledge  of  plaintiff 
and  his  landlords,  the  owners  of  Forton  Farm;  that  about  14  years  ago,  plaintiff,  by 
desire  of  his  landlord,  gave  notice  to  the  gamekeeper  of  the  lord  of  the  manor  not  to 
trespass,  but  that  he  continued  to  sport  were  by  the  order  of  the  lord  of  the  manor 
without  further  interruption : — Hela,  that  upon  such  evidence  the  jury  could  not  pre- 
same  a  grant. 

Second  plea,  that  A.  W^  who  was  seised  in  fee  of  the  close  in  which,  &c.,  by  indenture 
of  1736,  granted  to  F.  C,  his  heirs,  &c.,  the  close  in  which,  kc.,  reserving  all  royalties ; 
dedodnff  title  in  the  said  royalties  from  R.  W,  to  J,  W^  and  justifying  as  servant  to 
J.  W.  Replication,  that  defendant  did  not  enter  the  close  to  exercise  the  said  royalties. 
Itsae  thereon : — Held,  that  upon  this  issue  defendant  was  boond  to  prove,  first,  that  he 
had  a  right  of  free  warren ;  and  second,  that  at  the  time  of  the  supposed  trespass  he  was 
in  the  due  exercise  of  it. 

VOL.  VII.  B 
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1825.       to  entering  the  closes  and  a  little  treading  down  and  bruis- 
p^"^*^*^"*^      ing  the  grass,  that  long  before  the  said  time,  when,  &c,, 
v.  one  R.  Widmore  was  seised  in  fee  of  and  in  the  closes  in 

Notes.  ^hich,  8cc.,  and  being  so  seised,  by  indenture  bearing  date 
17th  February,  1736^  made  between  the  said  R.  Widmore, 
of  the  first  part;  Sir  JP.  Child,  of  the  second  part;  and 
W.  GuidotteLtkd  A.  Guidott,  of  the  third  part;  but  which 
deed  is  since  lost,  8cc.,  the  said  R.  Widmore  did  grant  to 
Sir  F.  Child,  and  his  heirs,  titie  said  several  closes  in 
which,  &c.,  in  which  said  closes  there  then  was  and  still 
is  a  certain  river,  except  and  always  reserved  to  Widmore 
and  his  heirs,  all  royalties,  and  the  soil  of  the  rivet;  that 
Sir  F,  Child  entered  into  the  said  closes  in  which,  &c.,  and 
was  seised  thereof  in  his  demesne  as  of  fee,  subject  to  the 
exception  and  reservation  aforesaid,  and  the  said  royalties 
and  the  soil  of  the  river  then  belonging  to  R,  Widmore ; 
concluding  by  deducing  title  in  the  said  royalties  and  the 
soil  of  the  said  river  from  JR.  Widmore  to  /.  Widmore,  his 
heirs  and  assigns;  and  justifying,  that  defendant,  as  the 
servant  of  J.  Widmore,  and  by  his  command  entered  the 
closes,  to  exercise  the  said  royalties  and  right  of  soiL 
Replications,  to  the  fifth  plea,  that  Sir  JP.  Child  did  not 
grant  to  R.  Widmore  the  liberty  and  privilege  as  in  that 
plea  mentioned ;  and  to  the  sixth  plea,  that  the  defendant 
did  not  enter  the  closes,  to  exercise  the  said  royalties 
and  right  of  soil  as  in  that  plea  mentioned ;  and  issues 
thereon.  At  the  trial,  before  Abbott,  C.  J«,  at  the  last 
summer  assizes  for  the  county  of  Southampton,  a  verdict 
was  found  for  the  plaintiff,  damages  40^.,  subject,  as  to  the 
issues  on  the  fifth  and  sixth  pleas,  to  the  opinion  of  this 
Court  upon  the  following  case. 

The  plaintiff,  on  the  day  mentioned  in  the  declaration, 
after  notice  from  the  plaintiff  not  to  trespass,  entered  the 
closes  mentioned  in  the  declaration,  being  parcel  of  Forton 
Farm,  for  the  purpose  of  beating  for  and  shooting  game 
there,  and  did  beat  for  game  there  with  dogs.  The  de- 
fendant at  that  time  was  the  gamekeeper  of  J,  Widmore, 
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ttq.,  in  the  pleadings  meiitioned,  duly  appointed  by  him  i825. 
as  lord  of  the  manor  of  MOdleton,  otherwise  Lof^  Parisk, 
in  respect  of  the  said  manor;  and  at  the  time  of  commit-  '  v. 
ting  the  supposed  trespasses  was  acting  as  such  gamekeeper^  Noyes. 
and  by  the  order  of  Mr.  Widmore.  Forton  Farm  contains 
aboat  670  acres  of  land,  and  every  part  thereof  is  situate 
within  the  compass  or  ambit  of  the  said  manor,  or  reputed 
manor,  of  which  manor  and  farm,  as  also  of  a  certain 
messuage  and  lands  called  Middtetdn  Farm,  otherwise 
loHg  Parish  Farm,  adjoining  to  part  o(  the  lands  of 
FariOH  Farm,  one  R.  Widmore,  long  before  and  until  and 
at  the  time  of  the  conveyance  to  Sir  jP.  Child  hereinafller 
mentioned,  was  seised  in  fee  simple.  The  said  manor,  ot 
refrated  manor  was,  by  the  name  of  the  manor  or  lordship 
of  MiddletoUf  alias  Long  Parish,  together  with  the  mes* 
saage  and  farm  called  Middleion,  otherwise  Lartg  Parish 
Farm,  and  all  fisheries,  privileges,  and  royalties  to  the 
siid  manor  or  farm  belonging,  conveyed  to  the  said  £. 
Widmore  in  fee  simple,  in  1698.  The  estate  of  Forton 
Farm  was  conveyed  to  R.  Widmore  in  fee  simple  in  170d> 
by  a  different  grantor.  R.  Widmore  being  seised  of  the 
several  premises  as  aforesaid,  by  deed  dated  17tb  Fe6r?/afy, 
1736,  made  between  himself,  of  the  one  part ;  and'  Sir 
JP.  CMid  of  the  other  part,  granted,  bargained,  sold,  tad 
released  to  Sir  F*  Child  in  the  pleadings  mentioned,  the 
tenement  and  fiirm  called  JFbr/on  Farm,  together  with  the 
liberty  and  use  of  the  river  and  water  for  watering  certain 
water  meadows,  except  and  always  reserved  unto  R.  Wid" 
more,  and  his  heirsy  three  closes,  particulariy  named,  not 
being  the  closes  in  question,  and  also  all  royalties  and  soil 
of  the  river  9  to  hold  the  same,  with  the  fishery  tad  liberty 
of  fiflliing-  in  certain  parts  of  the  river,  unto  Sir  F.  Child, 
and  his  heirs  and  assigns,  to  the  use  of  Sir  F.  Child^  his 
heirs  and  assigns,  for  ever.  J,  Widmore,  at  the  said  time, 
when,  &c.,  was  seised  in  fee  of  the  said  manor  or  reputed 
manor,  and  the  messuage  and  farm  called  Middleton,  other- 
wise Long  Parish  farm,  deriving  his  title  thereunto  from 
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1825.        R,  WidmorCf  of  whom  he  his  heir  at  law.     Forton  Farm 
PicKEBiNG   ^^  ^^^'^  ^^  ^^  occupation  of  the  plaintiff  nearly  60  years 
V*  last  pasty  as  tenant  under  W.  Iremonger,  esq.,  the  present 

owner,  and  his  father  and  grandfather  respectively,  all 
deriving  their  title  to  the  same  under  the  conveyance  to 
Sir  P.  Child.  The  plaintiff  has  been  accustomed,  during 
his  tenancy,  to  sport  at  his  pleasure  and  without  interrup- 
tion over  Forton  Farm*  The  grandfather  and  father  of 
W.  Iremonger,  the  latter  of  whom  died  about  six  years  ago, 
were  not  themselves  accustomed  to  field  sports,  but  they 
resided  at  a  house,  called  Wherwell  Houscy  very  near  to 
Forton  Farmy  and  during  their  respective  lives,  their  friends 
and  also  W.  Iremonger,  during  his  father's  lifetime,  and 
since  his  decease  up  to  the  present  time,  have  been  accus- 
tomed to  sport  over  Forton  Farm,  without  interruption 
from  the  lord  of  the  manor,  or  his  gamekeeper,  for  the 
time  being.  As  far  back  as  the  year  1763,  being  as  far 
back  as  can  be  traced,  there  are  entries  in  the  office  of  the 
clerk  of  the  peace  for  the  county  of  Hants.,  of  the  appoint- 
ments of  gamekeepers  for  the  manor  of  Middleton,  other- 
wise Long  Parish,  by  the  lords  for  the  time  being  of  the 
said  manor.  Evidence  on  the  part  of  the  defendant  was 
given  at  the  trial,  that  for  nearly  60  years  last  past,  the 
gamekeepers  of  J.  Widmore  and  his  predecessors  were 
accustomed  to  sport  over  Forton  Farm  with  the  knowledge 
of  the  plaintiff  and  his  landlords,  and  without  any  inter- 
ruption, until  about  fourteen  years  ago,  when  the  plaint^ 
by  the.desire  of  the  landlord,  gave  a  notice  to  the  then  game- 
keeper of  J.  Widmore,  then  sporting  upon  the  said  farm, 
not  to  trespass  there ;  but  the  gamekeeper,  on  the  receipt 
of  that  notice;  informed  the  plaintiff  that  he  sported  there 
by  the  order  of  his  master ;  and  he  continued  to  sport  there, 
jafter  the  notice^  without  any  further  interruption. 

Halcomb,  for  the  plaintiff.  The  plaintiff  claims  to  have 
the  verdict  entered  for  him  on  the  issues  joined  on  the 
;fifth  and  sixth  pleas,  and  to  that  he  is  clearly  entitled. 
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The  fifth  plea  fails,  because  it  was  wholly  unsupported  by       1825. 
evidence.    That  plea  sets  up  a  right  to  sport,  under  a 
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grant  irom  the  grantee  in  the  deed  of  1736,  under  whom  ^  v. 
the  plaintiff  derives  title,  to  the  grantor  in  that  deed,  under 
whom  the  defendant  justifies.  But  the  plea  limits  the 
grant  to  the  parties  as  '^  owners  in  fee  of  the  said  60  acres 
of  land,''  before  described  in  the  plea,  and  the  deed  of  1736 
contains  no  such  grant ;  and  no  other  deed  of  the  same 
date,  and  between  the  same  parties  being  produced,  none 
such  can  be  presumed:  first,  because  the  deed  is  not 
pleaded  as  a  non-existing  grant ;  and  second,  because,  even 
if  it  was,  a  grant  for  servants  generally  to  sport,  is  contrary 
to  the  policy  and  provisions  of  the  game  laws.  The  fifth 
plea,  therefore,  is  clearly  bad.  The  sixth  plea  also  is  sub- 
stantially bad,  for  it  does  not  aver  that  the  grantor  in  the 
deed  of  1736  had  any  royalties  to  reserve,  and  the  impli- 
cation that  he  had,  does  not  necessarily  arise  from  the 
fiict  of  his  having  reserved  them.  It  will  be  said,  that  the 
replication  admits  the  fact ;  but  that  is  not  so,  because  the 
rule  of  pleading  is,  that  the  replication  admits  the  truth 
of  the  plea  as  pleaded  only.  The  replication  is,  that  **  the 
defendant  did  not  enter  the  closes  to  exercise  the  said  roy- 
alties," which  is  a  mixed  proposition  of  law  and  of  fkct ; 
of  &ct,  that  the  defendant  at  the  time  of  the  alleged  tres- 
pass was  exercising  a  right ;  and  of  law,  that  that  right  was 
a  royalty  'r  both  which  the  defendant  ought  to  have  proved. 
Again,  the  sixth  plea  professes  only  to  justify  the  breaking 
and  entering  the  closes,  and  not  the  sporting;  therefore, 
under  that  issue  the  defendant  might,  if  he  could,  have 
proved  the  exercise  of  some  other  royalty  than  a  free  war- 
ren.- [Bayley,  J.  There  is  nothing  in  the  plea  respecting 
free  warren ;  the  defendant  does  not  claim  a  free  warren ; 
if  he  did,  he  should  have  pleaded  it  by  grant].  The  claim 
is  of  royalties,  and  there  is  no  royalty,  except  a  free  warren, 
that  can  confer  the  exclusive  right  of  sporting ;  therefore, 
the  defendant  was  bound  to  shew  that  he  had  a  free  war- 
ren.   But  the  evidence  not  only  fails  to  prove  that,  but 
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I825i  goes  far  to  disproi^  it,  for  a  free  "wareeD  is  tm  exclusive  right 
to  kill  game  within  the  warren,  and  the  evidence  was,  that 
y.         the  right  was  exercised  jointly  by  both  the  parties  from 

NoY£9.  ^hom  the  plaintiff  and  defendant  respectively  derive  title. 
Besides,  a  free  warren  is  a  distinct  estate  of  iidieritance, 
collateral  to  the  land,  and  will  not  pass  but  by  express 
words  of  conveyance,  and  the  deed  of  1736  certainly  con- 
tains no  conveyance  of  a  free  warren. 

Carter,  for  the  defendant.  First,  the  replication  to  the 
sixth  plea  amounts  to  an  admission,  that  the  grantor  in  the 
deed  pf  1736,  had  the  royalties  which  he  thereby  professed 
to  reserve ;  and  if  the  plaintiff  did  not  intend  to  make  ihat 
admission,  he  ought  to  have  demurred  to  the  plea.  The 
word  royalties  is  large  enough  to  comprehend  free  warren, 

and  must  be  taken  here  to  mean  free  warren.    A  free  war^ 

• 

ren  is  not,  of  necessity,  an  exclusive  right:  it  may  be 
exercised  jointly  by  the  owner  of  the  soil  and  others.  A 
prescription  for  a  lord  of  a  manor,  his  tenants  and  fanners, 
to  fowl  in  the  warren  of  another,  has  been  held  good  on 
demurrer;  Davies's  case  (a);  therefore,  the  right  in  this 
case  having  been  exercised  by  both  the  parties  jointly,  does 
not  militate  againdt  that  right  bsing  a  free  warren.  Se- 
condly, the  deed  pleaded  by  the  fifth  plea  may  be  pre- 
sumed, like  any  other  non-^xisting  grant.  [Bay ley,  J. 
It  is  not  i^ded  as  a  non-exisiing  grant,  but  with  a  date ; 
and  there  was  a  deed  produced  of  the  same  date,  but  of  a 
difierent  nature;  then  how  can  any,  other  of  the  same  date, 
ws^  between  the  same  parties  be  presumed  ?]  There  was 
evidence  to  shew  that  the  right  in  question  had  beein 
exercised  for '60  years  by  the  parties  under  whom  the 
defendant  justifies,  without  interruption  from  the  pktintifF 
or  his  landlord,  and  in  defiance  of  a  notice  not  to  trespass 
which  was  given  by  the  plaintiff  fourteen  years  ago ;  and 
that  is  a  sufficient  foundation  for  presuming  the  grant 
pieced  in  this  {dea. 

(a)  3  Mod.  346. 
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Hakombt  in  reply.  The  exercise  of  the  right  proved,  was  1825. 
tU  witimi.Ae  period  of  the  plaintiff's  tenancy,  and  it  can* 
not  be  uiferred  that  the  landlord  acquiesced  in  it.  There 
is  no  injury  to  the  reversion,  and  die  landlord  could  not 
have  maintained  an  action  for  the  trespass,  without  averr- 
ing fluid  proving  that  his  reversion  had  been  injured,  1 
Smmd.  322,  note  5.  Jaekion  v,  Pesked  (a).  The  land- 
lord, therefore,  cannot  be  bound  by  such  an  exercise  of 
right,  wluch  may  have  been  authorized  by  his  tenant,  but 
which  he  may  not  have  had  the  power  to  prevent.  Daniel 
V.  Norik{b)y  Wood  v.  Veid  (c).  Besides,  the  plaintiff  has 
no  estate  of  inheritance  in  the  land,  therefore  the  defen- 
dant, in  order  to  avail  himself  of  the  plaintiff's  acquies- 
cence, should  have  pleaded  his  right,  not  as  a  grant  which 
affects  the  inheritance,  but  as  co-extensive  only  with  the 
plaintiff's  estate. 

Bayle  Y,  J.  The  sixth  plea  does  not  aver  that  the  grantor 
in  the  deed  of  1736  had  any  royalties  to  reserve,  but  avers 
only  that  he  did  reserve  all  royalties.  The  replication  to 
that  plea  denies  that  the  defendant  entered  upon  the  land 
to  exercise  the  said  royalties.  Upon  that  the  defendant 
joined  issue,  and  upon  that  issue  he  was  bound  to  prove 
two  things;  first,  that  he  had  such  a  royalty  as  he  claimed, 
namely  a  free  warren ;  and  second,  that  he  was  in  the  due 
exercise  of  it  at  the  time  of  the  alleged  trespass.  The 
defendant  has  not  adopted  the  regular  and  proper  mode  of 
pleading  a  right  of  free  warren,  but  even  if  he  had,  he  has 
adduced  no  evidence  to  support  the  plea.  A  grant  is  mat- 
ter of  record,  and  therefore  the  defendant,  if  he  had  any 
grant,  ought  to  have  produced  it ;  or  at  teast  he  ought  to 
have  proved  that  due  search  was  made  for  it,  both  among 
Mr.  Widmore*s  title  deeds,  and  in  the  proper  offices  where 
it  was  likely  to  be  found.  For  these  reasons  I  am  of  opi- 
nion that  the  verdict  ou^t  to  be  entered  for  the  plaintiff, 

(a)  1  M.  &  S.  234.        (b)  11  East,  372.  (c)  Ante  vol.  I.  20. 
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1825.        upon  the  issue  joined  upon  the  replication  to  the  sixth  plea« 
With  respect  to  the  issue  joined  upon  the  replication  to 


Pickering 


Notes. 


«.  the  fifth  plea,  it  has  been,  very  properly,  left  to  us  to 

decide  whether  the  grant  pleaded  by  that  plea  might  not 
have  been  presumed ;  and  it  has  been  argued,  that  the  fact 
of  the  defendant  having  persevered  in  the  exercise  of  a 
right  to  sport  over  the  plaintiff's  lands^  fourteen  years  after 
the  notice  served  upon  him,  without  interruption,  coupled 
with  a  previous  exercise  of  between  30  and  40  years,  was  a 
sufficient  foundation  for  presuming  such  grant.  I  am, 
however,  of  opinion,  that  the  jury  would  not  have  been 
justified  upon  such  evidence  in  presuming  such  a  grant. 
We  all  know  that  a  general,  but  erroneous  idea,  was  long 
entertained,  that  lords  of  manors  were  privileged  to  sport, 
not  only  upon  their  own  lands,  but  upon  the  lands  of  other 
persons  lying  within  their  manors.  Probably  that  was  the 
case  in  the  present  instance ;  or  it  may  be,  that  Mr.  Ire- 
monger* s  ancestors,  not  being  themselves  addicted  to  field 
sports,  gave  permission  to  the  lord  of  the  manor,  as  their 
neighbour,  to  sport  over  their  lands,  not  exclusively,  but  in 
conjunction  with  their  own  friends  and  tenants ;  and  the 
mere  sporting  over  land  is  certainly  no  injury  to  the  rever- 
sion. It  seems  to  me,  therefore,  that  the  verdict  must  be 
entered  for  the  plaintiff  on  this  issue  also. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Judgment  for  the  plaintiff. 


Fa RN WORTH  and  others  t?.  The  Bishop  of  Chester, 
HoDGKiNsoN,  clerk,  and  Birkett,  clerk. 

Where  the  QuARE  impedit.  The  first  count  of  the  declaration 
chapel  of  ease  Stated  that  Adam  Mort  had,  on  the  19th  May,  1630, 
in  the  t^m-    founded,  at  his  own  expense,  a  certain  chapel  or  house  for 

dowed  it  with 

lands  for  the  maintenance  of  a  dhaplain,  and  by  his  will  directed  that  his  son  should, 

during  his  life,  have  the  nomination  and  election  of  the  minister,  and  might  by  will  or 
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the  public  worship  of  God,  on  certain  land  of  him  the  said        i825. 
Adam  Mart,  situate  and  beinsr  in  the  township  of  Astley,  _  '~^''^' 
in  the  parish  of  Leigh^  in  the  county  of  Lancaster:  that    and  others 
by  his  will,  reciting  amongst  other  things,  that  he,  the  j^^  Bisbop 
said  Adam  Mart,  had  built  a  chapel  or  house  for  the  of  Chester 
public  worship  and  senrice  of  God,  in  Astletf  aforesaid,  it 
being  a  place  far  remote  from  any  church,  and  the  in- 
habitants  very  ignorant  of  good  things,  and  that  it  was 
his,  the  said  Adam  Mart's  purpose,  to  make  some  prorision 
towards  the  maintenance  of  a  preaching  minister  in  the 
said  township  of  AstUy,  he  devised  and  bequeathed  to  the 
trustees  therein  nariied,  their  heirs  and  assigns  for  eyer, 
certain  land  whereof  he  was  seised  in  fee,  upon  trust, 
after  his  decease,  to  apply  the  profits  of  the  land  towards 
the  maintenance  of  a  preaching  minister,  8cc. ;  and  upon 
thiB  further  trust  that  his  son,  Thamas  Mart,  should,  during 
his  life,  have  the  nomination  and  election,  and  likewise 
power  and  authority  of  displacing  and  removing  as  he 
should  see  cause,  the  said  preaching  minister,  and  likewise 
might,,  by  his  last  will  or  other  his  deed,  in  his  lifetime, 
set  down  the  order  or  course  for  the  nomination  and  elec- 
tion, displacing  and  removing  of  the  said  preaching  minis- 
ter after  his  death,  and  that  the  same  course  and  order 
should  be  from  time  to  time  for  ever  observed  and  kept ; 
and  if  it  should  happen  that  he  the  said  T.  Mart  should 

deed  set  down  the  order  or  course  for  the  nomination  and  election  of  the  minister 
after  his  death ;  and  in  de&ult  thereof,  then  directed  that  the  minister  ihould  be  nofni- 
naied  and  elected  by  (dl  the  hauMeholders  or  heads  of  families  in  the  tovonship,  and  the 
heirs  male  of  the  founders  body,  and  such  other  of  hu  kindred  or  blood  as  should  have  any 
land  tn  the  tawmip,  or  the  greater  number  of  them;  and  the  son  not  having  set  down 
any  order  or  course  for  the  nomination  and  election  of  a  minister :  Held,  in  quare 
inipedit.  First,  that  the  declaration  which  averred  a  nomination  and  election  of  a  minister 
by  the  plaintifl^  being  the  greater  number  of  the  householders  and  heads  of  fami- 
lies in  the  township  to  whom  the  nomination  and  election  of  the  minister  then  be- 
longed, was  ill,  even  after  verdict,  for  not  shewing  that  the  heir-male  of  the  founder's 
body,  and  such  of  his  kindred  or  blood  as  had  lands  in  the  township,  concurred  in  the 
nomination,  or  that  they  were  in  the  minority,  or  that  there  were  no  such  persons  in 
existence ;  Second,  that  the  householdets  or  heads  of  families,  &c.,  had  no  right  to 
present  a  curate  to  the  chapel  without  the  consent  of  the  vicar,  even  though  the  deed  of 
consecration  reserved  all  the  temporal  rights  of  the  mother  church ;  and  Third,  that  where 
a  chapel  of  ease  has  been  erected  within  the  time  of  legal  memory,  the  incumbent  of 
the  parish  church  is  entitled  to  the  nomination  of  the  minister,  unless  there  has  been  a 
speoal  agreement  to  the  contrary,  to  which  the  parspn,  patron,  and  ordinary  are  parties. 
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1B2&.       ]^ot  set  down  any  cdurse  or  order  for  the  same  as  afomBaid, 

Fabiiwokth  ^^^  ^®  saine  preaching  minister  should  be  nominated, 

and  others    andelected^  and  displaced,  and  removed  as  occasion  dionld 

Tbs  Bishop  be,  from  time  to  time,  by  all  the  householders  or  hemds  of 

OF  Ch£ste»  fiamtiies  in  Astieu,  and  the  heirs  male  of  his  the  said 

and  others.  •'  -^  "^ 

A.  .Mart's  body,  akd  such  other  of  his  kindred  or  blood  ae 

sbotdd  hMsoeanjf  lands  in  Astley,  or  the  greater  number  of 
them,  iviththe  advice  of  some  godly  ministers  near  ad- 
joimng;,  and  that  the  voice  of  such  person  as  for  the 
tune  being  shotdd  be  the  heir  male  of  his,  A.  Mart's 
body,  should  be*  considered  ~as  equal  to  six  of  the  othw 
voices  in  the  election  and  removal  of  the  said  minister* 
Averment,  that  Am  Mort  died  seised  of  the  land,  &c.,  and 
that  on  the  3d  AuguU,  1631,  the  chapel  was  consecmted 
by  the  then  bishop  of  Chester  to  divine  worship,  for  the 
use  of  the  inhabitonts  of  Astley,  both  then  and  thereafter; 
provided  thataU  and  singular  the  ministers  or  priests,  to 
serve  from  time  to  time  in  the  chapel,  should  be  first 
examtoed,  licensed,  and  admitted  by  the  bishop  and  his 
successors ;  and  that  on  the  1st  January,  1632,  T.  Mort 
died,  without  having,  by  his  will  or  any  deed  in  his  life- 
time, set  down  any  course  or  order  for  die  nomination  and 
election  of  the  minister  of  the  chapel  after  his  decease ; 
whereupon  the  nomination  and  election  of  the  minister 
belonged  to  all  the  householders,  or  heads  of  families  in 
Astley  aforesaid,  and  the  heirs  male  of  the  said  A.  Morfs 
body,  and  such  other  of  j1.  MorVs  kindred  or  blood  as 
should  have  any  lands  in  Astley  aforesaid,  or  the  greater 
number  of  them,  with  the  advice  of  some  godly  ministers 
near  adjoining  the  towndiip  o{  Astley.  Averment,  that 
the  following  ministers  were  nominated  and  elected  by  the 
greater  number  of  the  householders  and  heads  of  fconilies 
in  Astley,  and  the  heirs  male  of  the  body  of  A.  Mort,  or 
such  other  of  his  kindred  in  blood  as  then  had  lands  in 
Astley f  to  whom  the  nomination  and  election  of  the  same 
ministef  then  belonged,  with  the  advice  of  certain  godly 
miiiist^rs  near  adjoining  the  said  township  of  Astley,  and 
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were  dvlj  lic^^ed,  escamined,  and  admitted  i)iy  "die  bishop ;        ie25. 


fiz.f  4m  the  18th  October,  1716,  Barrett,  clerk;  oa  the  ^ 
20th  August,  1728,  James  Marshy  clerk;  obl  the  26th    and<Mlkeii 
Februarjf,  1731,  IT^am^  Mawdsly^  clerk ;  and  that  on  the  .j.^^  Bisbop 
11  th  June,  1760,  the  old  chapd  was  taken  down  and   of  CBxsTEa 
another  erected  in  lieu  thereof,  and  consecrated :  that  on 
the  23d  February ,  1769,  TUhtson  was  duly  nominated 
and  elected  ^^ni8ter  of  the  lastonentioned  chapel,  by  the 
greater  nnmber  of  the  theh  householders  and  heads  of 
families  in  Astley,  and  the  heirs  male  of  A.  Mort,  and 
such  other  of  his  kindred  or  blood  as  then  had  lands  in 
Astley  f  to  whom  the  nomination  and  election  of  the  same 
minister  then  bdonged,  with  the  advice  of  certain  godly 
ministers  near  adjoining  Astley,  and  that  TiUotsan  was 
presented  to  the  bishop  to  be  examined,  licensed,  and  ad- 
mitted ;  bqt  that  John  Barlow,  the  vicar  of  Leigh,  and 
divers  landowners  and  inhabitants  of  Astley,  usurping  upon 
the  greater  number  of  the  householders  and  heads  qf  families 
in  Astley,  and  the  heir  male  of  A,  Mort,  and  such  other  of 
the  kindred  or  blood  as  then  had  lands  in  Astley,  nominated 
and  elected  one  R.  Barker  as  minister,  who  was  thereapon 
presented  to,  and  examined,  licensed,  and  admitted  by  the 
bishop ;  that  on  the  29th  April,  1822,  the  chapel  being 
then  vacant  by  the  death  of  R.  Barker,  one  £.  Bowman 
was  duly  nominated  and  elected  minister  of  the  last-men- 
tioned chapel  by  the  plaintiffs,  they  the  plaintiffs  then  and 
there  being  the  greater  number  of  the  then  householders,  and 
heads  of  families  in  Astley,  to  whom  the  nomination  and 
election  of  the  same  minister  then  belonged,  with  the  advice 
of  certain  godly  ministers  near  adjoining  the 'township  of 
Astley,  and  which  said  E.  Bowman  was  afterwards,  to 
wit^  on,  &€.,  at,.&c.,  presented   to  the  defendant,  the 
bishop  of  Chester,  to  be  examined,  licensed,  and  admitted, 
who  refused  so  to  do.     Second  count  stated  the  same 
ftcts  as  the  first,  and  alleged  that  the  vicar  refused  to 
present  Bowman  to  the  bishop,  and  the  bishop,  after  notice 
of  such  refusal,  refused  to  examine  or  admit  him,  and  on 
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1825.       the  contrary  licensed  and  admitted  defendant,  Birkeit,  as 

i,"^"^"^^^      minister  of  the  said  chapel.    Third  and  fourth  counts  like 
Farnwortb  ... 

and  others    the  first,  but  omitting  the  intermediate  nominations  be- 
The  Bishop  ^^^^  Barrett  and  Bowman.    Plea,  by  the  bishop,  that 
OP  Chester  the  said  chapel  was  in  the  diocese  of  Chester ^  and  that  he 
had  nothing  in  the  said  chapel  except  the  licensing  of 
ministers  to  the  same  chapel,  and  all  such  other  things  as 
belonged  to  the  ordinary,  as  ordinary  of  that  place.     Plea, 
by  the  defendant,  Hodgkinson,  the  vicar,  first,  that  A.  Mart 
did  not  declare  and  devise  as  alleged  in  the  declaration. 
'  Second,  that  T.  Mort  did  not  die  without  having,  by  his . 
last  will  and  testament,  or  any  deed  in  his  life-time,  set 
down  any  course  or  order  for  the  nomination  and  election 
of  the  minister  of  the  chapel.     Issue  on  this  traverse,  and 
special  verdict  thereon.    Third,  that  T.  Mort,  by  deed-poll 
of  the  3rd  August,  1631,  (not  in  defendant's  possession, 
and  which  he  therefore  cannot  produce),  granted  the  chapel 
and  resigned  and  renounced  his  right  to  it,  to  the  bishop 
and  his  successors,  with  a  traverse  that  T.  Mort  died 
without  having  by  deed,  in  his  life-time,  set  down  any 
order.  Sec.     Issue  on  this  traverse,  and  special'  verdict 
thereon.      Fourth,  that  Barrett,    clerk,  was  not    duly 
nominated  and  elected   minister  of  the  chapel  in  man- 
ner and  form.  Sec.,  and  issue  joined  thereon.     Fifth,  that 
'  James  Marsh,  clerk,  was  not  duly  nominated  and  elected. 
Sec.,  and  issue  joined  thereon.     Sixth,  that  7".  Mawdsly, 
clerk,  was  not  duly  nominated  and  elected.  Sec,  a^d  issue 
joined  thereon.     Seventh,  that  upon  the  death  of  Mawdsly, 
John  Barlow  then  being  vicar  of  Leigh,  did  duly  nominate 
and  appoint  Robert  Barker,  with  a  traverse  that  Barlow 
usurped.     Eighth,  that  T.  Mort,  by  deed-poll  of  the  3rd 
August,  1631,  gave  and  granted  the  chapel  to  the  bishop, 
and  resigned  and  renounced  his  right  therein ;  and  that 
defendant,  Hodgkinson,  being  vicar  of  the  parish  of  Leigh 
at  the  time  of  the  vacancy  by  Barker* s  death,  nominated 
and  appointed  defendant^  Birkett,  as  minister.     Pemurrer 
and  joinder  in  demurrer.     Ninth,  the  same  as  the  eighth 
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plea,  except  omitting  to  state  T.  Mortis  deed-poll.     De-        1825. 
morrer  thereto  and  joinder  therein.   Pleas  by  the  defendant.  .,  '^"^'' 

.  Farnwokth 

Birkett,  precisely  the  same  as  those  by  the  vicar.     Judg-    and  othen 

ment  against  the  bishop^  with  a  cesset  executio.     At  the  »,     Bishop 
trial,  before  the  court  of  Common  Pleas  for  the  county   of  Chester 
palatine  of  Lancaster,  the  jury  found  a  special  verdict,    ^  ^  ^^' 
which  stated  the  following  facts:  that  Adam  Mort  did 
devise  as  in  the  declaration  was  alleged;  that  Barrett, 
Marsh,  and  Mawdsljf,  were  duly  nominated  and  elected 
ministers  of  the  chapel  as  in  the  declaration  alleged ;  that 
Thomas  Mort,  the  son  of  Adam  Mort,  did  after  the  death 
of  his  father  make  a  deed-poll  on  the  3d  August,  1631, 
which  recited  the  building  and  endowment  of  the  chapel 
by  his  father,  and  that  he  delivered  it  up  to  the  bishop  to 
be  c(ms:H:Tatedy  and  renounced  all  title  to  the  same ;  that 
the  chapel  was  duly  consecrated  in  1631,  and  that  it  was 
taken  down  in  1760  and  that  a  larger  one  was  built  on  the 
site,  and  consecrated  on  the  11th  June,  1760.    The. deed 
of  consecration  on  that  occasion  was  set  out,  which  stated 
that  the  bishop  did  consecrate,  and  did  grant  full  power 
and  authority  to  the  ministers  licensed  to  officiate  in  the 
chapel,  to  celebrate  divine  service  therein,  to  read  the 
public  prayers,  to  expound  the  Holy  Scriptures,  preach  the 
word  of  God,  and  to  administer  the  holy  sacrament, 
solemnize  matrimony,  church  women,  and  do  and  perform 
all  other  divine  offices  which  lawfully  might  be  done  in 
other  chapels,  according  to  the  right  and  usages  of  the 
church  of  England.    It  further  stated,  that  the  chapel 
yard  was  consecrated  as  a  cemetery;  but  that  all  this  was 
to  be  "  without  any  prejudice  to  the  mother-church  of 
Leigh,  and  the  right  and  interest  thereof,  in  all  privileges, 
profits,  tithes,  oblations,  obventions,  fees,  dues,  wages,  and 
ecclesiastical  emoluments  whatsoever,  to  the  vicar,  and 
other  minister  of  the  same,  for  the  time  being,  by  law  or 
custom  in  any  wise  of  right  belonging,  and  also  the  ordi- 
nary right  of  us  and  our  successors,  and  the  dignity,  honour, 
and  jurisdiction  of  our  cathedral  church  at  Chester,  always 
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1825.       sayed  and  reserved."    It  was  then  vfouBd^  that  T«  Mori 


_  did  not  by  his  will  or  any  other  deed,  except  by  the  deed«- 

Fabnworth  , 

and  othen  poll,  set  down  any  course  or  order  for  the'  nomitialAcfA  of 
Tub  Bishop  ^®  minister  of  the  chapel ;  that  on  the  23d  February', 
OP  Chester  1769,  the  ministry  became  vacant  by  the  death  of  Mawds*- 
and  others.    ^^  .  ^^^  ^^  j  j^^^i^^^  ^g  yj^j^^^  ^^  j  Froggott,  and 

64  other  land-owners,  nominated  JR.  Barker,  with  certi&- 
eate  thereof  to  the  bishop,  and  that  he  was  by  the  bishop 
examined,  licensed,  and  admitted,  but  whether  T.  Mort 
died  without  setting  down  the  order  for  the  election,  or 
whether  Bartow,  the  yicaxy  Usurped,  the  jurors  aforesaid 
are  ignorant.  Judgment  was  given  by  the  Court  below 
for  the  defendants,  Hodgkmson  and  Birkett,  on  their 
eight  and  ninth  pleas,  but  no  judgment  was  given  on  die 
special  verdict.  Error  being  brought  on  the  judgment  of 
the  Court  bebw, 

Scarlett  now  argued  the  case  for  the  plaintiiSKs  in  error; 
The  object  of  this  proceeding  is  to  ascertain  whether  the 
right  of  nomination  and  presentation  of  the  chapelry  of  the 
chapel  of  Astky,  is  vested  in  the  householders  and  heads 
of  families  in  the  township  of  Astley,  or  whether  it  brioogs 
to  the  vicar  of  the  parish,  of  Leigh,  of  which  that  town* 
ship  forms  a  part ;  sind  that  ia  the  main  question  present- 
ed on  this  record.  A  subordinate  questioki,  however,  arises 
on  the  pleadings  themselves,  to  which  it  is  necessary  to 
direct  the  attention  of  the  Court  in  the  outset ;  nam^f, 
whether  it  sufficiently  appears  on  the  face  of  the  declara^ 
tion  that  the  right  of  nomination  belongs  to  the  pkdntiffs. 
The  declaration  states,  that  by  the  will  of  Adam  Mori,  in 
case  his  son  Thomas  Mort  should  not  set  down  auy  course 
or  order  for  the  appointment  of  a  minister  of  the  chapel,  the 
right  of  appointment  should  be  in  '^  all  the  householders, 
or  heads  of  families  in  Astley ,  and  the  heirs  mde  of  his 
the  said  Adam  Morfs  body,  and  such  o^er  of  his  kindred 
or  blood  as  should  have  atty  lands  in  Astley,  or  the  greater 
number  of  them."    It  appears  that  (rom  the  time  of  the 
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death  of  Thomas  Mori  until  the  dispute  in  question,  the       i8S5. 


nomination  of  a  minister  has  been  conformable  to  this  di-  „ 
rection ;  but  the  present  plaintiffs,  when  they  go  on  to  state    and  biher» 
their  nomination,  state  it  in  this  manner :  **  On  the  29th  ^^  bisaop 
April,  1822,  the  chapel  being  then  vacant  by  the  death  of  op  CHtistsii. 
Barker,  one  E.  Bowman  was  duly  nominated  and  elected    "^"^  "^"^ 
minister  of  the  last  mentioned  chapel  by  the  plaintifis,  they 
the  plaintiffs  then  and  there  being  the  greater  number  of 
the  then  householders  and  heads  of  families  in  Astky,  to 
whom  the  nomination  and  election  of  the  same  minister 
then  belonged."    Now  the  objection  which,  will  be  taken 
on  the  other  side,  is,  that  the  phdntifis  have  not  bene 
shewn  that  the  heir  male  of  Adam  Mort,  and  his  nearest 
kindred  or  blood  holding  lands  in  Astley,  concurred,  or 
took  uiy  part  in  the  nomination  and  election.    The  answer 
however  torthis  objection- is,  that  after  verdict  it  must  be 
presumed  that  the  plaintiffs  proved  every  thing  essential  to 
the  maintainance  of  their  title.     No  issue  having  been 
taken  on  the  fact,  it  must  now  be  assumed,  that  at  the 
time  of  the  non^in^ion  the  plaintiffs  were  the  majority  of 
the  persons  who  had  a  right  to  take  part  in  the  eleetion. 
The  declaration  states,  that  the  plaintiffs  were  the  majority 
of  the  persons  who  then  had  a  right  to  present.    They 
could  not  have  a  right,  to  present  unless  the  heirs  male  of 
Adam  Mort  and  his  kindred  were  extinct,  or  unless  being 
aUve,  they  were  in  the  minority,  and  as  there  is  no  issue 
raised  upon  these  facts,  they  must  now  be  aissumed  to  have 
been  proved  ^    The  rule  is,  that  in  [deeding,  where  no  issue 
is  taken  upon  the  facts  stated  against  a  party,  if  the  facts 
be  well  pleaded*  they  are. taken  to  be  admitted  after  ver^^- 
dict.    There  is  a  great  difference  between  a  writ  of  right 
to  an  advowson,  and  a  quare  impedit.     In  the  latter  pro<- 
ceeding  the  party  is  bound  to  shew  nothing  more  than 
that  he  had  a  right  of  presentation  at  the  time  he  present* 
ed ;  but  in  the  former  he  must  shew  on  the  face  of  his 
pleadings,  that  the  right  and  title  to  the  advowson  was  ac- 
tually vested  in  him.    Suppose  a  meeting  to  take  place  of 
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1825.        the  persons  having  a  right  to  present,  the  majority  would 
'-'-'*'      have  a  riffht  to  present  for  that  turn,  and  if  they  are  hin- 
and  others     dered  it  is  su£Bcient  for  them  to  shew  in  quare  impedit,  that 
T     Bishop  ^'^^y  ^^^  *  ^ght  to  present  for  that  turn  and  were  hinder- 
oF  Chester  ed.     A  qoare  impedit  may  be  brought  bythe  clerk  him- 
*"  ^    "'    self  who  is  nominated,  or  it  may  be  brought  by  the  person 
entitled  to  the  particular  tui^n.     Suppose  a  person  becomes 
entitled  to  the  particular  turn,  in  declaring  in  quare  impe- 
dity  he  is  not  bound  to  shew  that  he  is  entitled  to  the  ad- 
vowson;  it  is  sufficient  ii  he  shews  that  he  is  entitled  to 
that  particular  turn.     Then  comes  the  question,  as  to  who 
has  the  right  to  present.    An  issue  might  have  been  taken  I 

on  these  pleadings,  whether  the  right  to  present  was  or  was  ' 

not  in  the  householders  and  heads  of  families ;  but  no  such 
issue  is  here. raised.  [Holroyd,  J.  Must  you  not  state 
facts  from  which  it  appears  that  the  party  presenting  has  a 
right  to  present? — Bayley,  J.  If  the  allegation  had  been, 
that  the  right  belonged  to  A.,  B.,  and  C.  and  that  ^1.,  to 
whom  the  nomination  at  that  time  belonged,  presented  his 
clerk,  would  that  have  been  sufficient  without  shewing  that 
Jl.  and  B.  were  dead?]  Certainly  that  is  the  clearest 
way  of  putting  the  objection,  and  trying  the  sufficiency  of 
the  allegation  on  this  record.  Suppose  a  right  of  presenta- 
tion to  be  vested  in  A.,  B.,  and  C.  to  be  exercised  by  the 
majority  during  their  lives,  and  in  quare  impedit,  it  was 
alleged  merely  that  A.,  to  whom  the  right  of  nomination 
then  belonged^  presented,  without  going  on  to  say  that  the 
rest  were  dead,  it  is  submitted  that  unless  the  question 
were  raised  on  the  pleadings,  whether  the  rest  were  or  were 
not  dead,  the  fact  of  their  death  must  be  presumed  after 
verdict.  It  must  be  admitted,  that  it  would  have  been 
more  satisfactory  if  their  death  had  been  specifically  al- 
leged ;  but  there  being  no  issue  upon  the  fact,  whether  the 
right  of  nomination  then  belonged  to  the  plaintiffs,  and 
the  fact  being  well  pleaded,  there  is  ground  for  the  Court 
to  infer  on  demurrer,  that  the  right  of  nomination  was  well 
vested  in  the  plaintiffs. 
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Abbott,  C.  J. — We  shall  not  stop  the  argument  on  this        1825. 
obiection,  however  clear  our  opinion  may  be  upon  it.    We  _  '^'"^^ 
shall  hear  what  may  be  said  upon  the  great  question  raised    and  others 
by  the  demurrer;  namely,  whether  the  right  of  nomination  .p^^  Bishop 
is  in  the  householders  or  heads  of  families,  and  the  heirs   of  Chestee 
male  of  Adam  Morfs  body,  and  such  other  of  his  kindred 
or  blood  as  should  have  any  lands  in  Astley,  or  the  greater 
number  of  them,  or  whether  it  belongs  to  the  vicar. 

Scarlett,  The  general  question  then  is,  whether,  under 
the  foundation  of  Adam  Mort,  the  right  of  nomination  is. 
Tested  in  the  persons  whom  he  appoints,  or  whether  it  de- 
volves upon  the  vicar  of  Leigh.  The  institution  of  chapels 
of  ease  is  of  very  doubtful  origin^  but  the  general  founda- 
tion on  which  the  right  of  advowson  exists,  is  perfectly 
clear.  It  results  from  donations  to  the  church,  and  is  so 
stated  in  a  variety  of  authorities.  But  all  the  authors  upon 
this  subject,  transcribe  their  definition  of  the  right  of  ad- 
vowson from  Co*  Litt.  119  ft,  where  it  is  said  :  '*  Advow- 
sons,  so  caUed  because  the  right  of  presenting  to  the  church 
was  first  gained  by  such  as  were  founders,  benefactors,  or 
maintainors  of  the  church;  viz.  ratione  foundationis,  as 
where  the  ancestor  was  founder  of  the  church;  or  ratione 
donationis,  where  he  endowed  the  church;  or  ratione 
fimdi,  as  where  he  gave  the  soil  whereupon  the  church 
was  built."  This  then  being  the  principle  on  which  the 
advowson  of  a  parish  church  is  founded,  it  is  submitted, 
that  the  same  principle  is  equally  applicable  to  the  foun- 
dation of  a  chapel  of  ease,  provided  the  rights  of  the  parish 
church  are  respected.  If  a  chapel  is  founded  in  such  a 
way  as  to  detract  from  the  rights  of  the  mother  church;  if 
the  bishop  or  patron  were-  to  insist  upon  having  a  portion 
of  the  tithes,  or  some  of  the  fees  of  burial,  marriage,  and 
baptism  given  to  the  chaplain,  the  rights  of  the  rector  or 
vicar  would  be  invaded ;  and  it  is  conceded,  that  wherever  « 
their  rights  are  violated,  such  a  foundation  could  not  exist 
in  law  without  their  consent,  and  even  then  they  could  not 
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1825.       bind  their  successors  without  an  adequate  oompensadon. 
^  '^'^'     This  sufficiently  explains  a  distinction  to  be  found  in  some 
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and  otheis  of  the  cases,  that  a  chapel  of  ease  which  is  founded  and 
The  Bishop  ^^^^^  within  a  parish  cannot  be  made  presentable  by  the 
OF  Chester  founder  to  a  stranger,  in  derogation  of  the  rights  of  the 
others,  p^^jg^  church.  And  certainly,  if  from  the  rector  or  vicar  is 
taken  a  portion  of  his  tithes^  or  his  emcdnments  arising  from 
the  personal  discharge  of  his  dutiea,  it  is  but  justtee  that  he 
should  have  a  compensation,  and  that  the  compensation 
should  be  an  adequate  consideration  to  bind  his  successors ; 
but  where  care  is  taken  to  make  proper  provision  in  this 
respects  it  cannot  be  denied  that  such  a  foundation  has  a 
legal  origin.  What  then  is  the  case  here?  The  parish  of 
Leigh  is  very  extensive,  and  contains  several  tcmmships^ 
and  consequently  the  labours  of  the  vicar  must  be  very 
considerable.  The  township  of  Astley  being  large  and  po* 
pulous,  and  there  being  a  difficulty  by  reason  of  the  difr^ 
tance  from  the  parish  church,  in  having  the  service  ad- 
ministered to  the  parishioners  there  residing,  Mr.  Adam 
Mortj  the  lord  of  the  manor,  from  pious  motives,  builds  and 
endows  this  chapel,  but  in  doing  so  he  does  not  pretend  to 
invade  the  rights  of  the  vicar;  and  the  bishop  who  conse- 
crates the  chapel  takes  special  care  that  no  subject  of  emo* 
lumeut  derivable  to  the  vicar,  shall  by  possibility  attach  to 
the  chapel.  This,  then,  is  simply  the  case  of  an  endow-* 
ment  of  a  chapel,  not  only  not  derogatory  of  the  vicarial 
rights,  but  in  ease  of  his  spiritnal  laboors.  It  is  dear, 
therefore,  upon  the  principle  laid  down  by  Lord  Cokt^  that 
the  right  of  presentation  belongs  to  the  founder  or  his  ap- 
pointees. Here  is  no  invasion  of  the  vicar'a  rights  in  any 
respect.  [jBay/ey,  J.  Has  not  the  vicar  some  spiritual 
obligations-?  He  hsA  the  cure  of  souls  throughout  the 
parish ;  he  has  a  right  to  take  care  what  doctrines  arei  pro« 
pounded  to  his  parishioners.  What  security  has  he  that 
a  chaplain  may  not  be  appointed  who  preaches  improper 
doctrines?]  That  is  a  matter  within  the  jurisdiction  of 
the  bishop,  and  inasmuch  as  the  minister  presented  must 
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be  licensed,  it  may  readonably  be  presumed  that  the  bishop        i825. 
will  license  no  person  who  does  not  conform  to  the  estiLb*  ^  '^-^' 
lished  doctrines  of  religion.     It  is  within  his  province  to    and  others 
inquire  into  the  general  character  and  fitness  of  the  person  m    ^'  ^^^ 
presented.    The  founder  and  his  appointees  only  Claim  a  of  Chesteh 
tight  of  nomination,  subject  to  the  control  of  the  bishop,         othersi. 
who  will  not  license  a  person  who  is  improper  to  be  placed 
in  the  chapel.    Besides,  the  founder,  by  the  terms  of  his 
will,  provides  that  the  nomination  shall  be  "  with  the  ad- 
vice of  some  godly  ministers  near  adjoining/*  There  are  but 
three  decided  cases  which  bear  upon  this  question.  The  first 
is  the  Attorney  General  v.  Brereton  (a).   That  was  merely  a 
question  whether  the  right  of  nomination  to  a  chapel  in  the 
town  of  Piint  was  in  the  vicar  of  the  parish  of  Northop  or 
in  the  bishop ;  but  in  that  case  there  was  no  claim  made 
by  the  person  who  had  founded  and  endowed  the  chapel, 
and  consequently  the  doctrine  in  Co.  Litt.  did  not  come 
into  question.    There  may  be  many  chapels  founded  and 
endowed,  where  the  founders  and  donors  do  not  prescribe 
for  any  right  of  patronage,  in  which  cases  the  vicar  may 
unquestionably  have  the  right  of  presentation.    The  case 
tfierefore  from  Vesey^s  Reports  is  not  in  point.     But  the 
next  case  of  Herbert  v.  The  Dean  and  Chapter  of  West- 
mmter(jb),  is  a  strong  authority  in  thc^  plaintiffs'  favour. 
In  that  ckse  it  appeared,  ihkt  upon  the  plague  which  hap- 
pened in  the  year  1625,  the  church-yard  of  St.  Margaret% 
Westminster,  not  being  large  enough  to  bury  the  dead  pa- 
Mslnoners,  the  inhaibtftants  of  that  part  of  the  parish  which 
then  resorted  to  the  new  Chapel  built  there,  petitioned  the 
dean  and  chapter  of  Westminster^  (who  were  lords  of  the 
manor),  to  grant  them  a  waste  ple<be  of  ground  to  bury 
their  dead,  which  accordingly  the  dean  and  chapter  did, 
under  their  s^ls,  and  it  was  solemnly  consecrated ;  after- 
wards, these  inhabitants  were  ftt  the  charge  of  building 
a  chapel  there,  having  first  obtained  a  royal  license  for  that 
purpose.    The  vestry-men  and  chapel-wardens  had  ever 

(«)  2  Ves.  sen.  424.  (ft)  1  P.  Wms.  773. 
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1825.       since  the  year  1653  elected  the  ministers  who  were  to 
„'•^^'^^^      preach  there ;  but  now  the  dean  and  chapter  of  Wesimmi- 
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and  others  ter  claimed  right  to  name  the  minister  who  should  preach 
The  Bishop  *^^  ^^  divine  service  in  this  chapel.  On  a  bill  brought  to 
OF  Chester  settle  the  right  of  nominating  the  parson  of  this  chapel, 
and  others,  j^^  Macclesfield,  chancellor,  delivered  his  judgment,  and 
his  reasoning  is  strongly  in  favour  of  the  present  plaintiffs. 
He  said:  "  When  the  dean  and  chapter  gave  this  ground, 
they  did  not  reserve  any  power  to  nominate  the  preacher ; 
and  the  inhabitants  of  the  chapdry  were  at  the  expense  of 
building  the  chapel.  Now  the  building  and  endowing  of  the 
church,  was  what  at  common  law  originally  entitled  the  pa- 
tron to  the  patronage ;  here  the  inhabitants  built  the  chapel, 
and  by  the  pew-raoney  have  endowed  it.  It  is  not  rea- 
sonable to  say,  that  the  dean  and  chapter,  as  parson  appro- 
priate, have  a  right  to  supply  every  chapel  built  within  the 
parish  with  a  preacher,  it  would  be  an  expense  and  hard- 
ship upon  them  to  be  obliged  so  to  do ;  neither  ought  it  to 
be  at  their  election  to  supply  it.  For  suppose  I  build  a 
chapel  in  my  house  for  myself,  the  pareon  is  not  bound  to 
provide  for  it ;  or  suppose  I  build  a  chapel  in  my  house  for 
myself  or  my  next  neighbour,  can  the  parson  name  one  to 
preach  there  ?  I  think  not ;  and  it  will  make  no  alteration, 
if  the  chapel  which  I  build  on  my  own  ground,  be  intended 
for  the  use  of  twenty  neighbours  besides  niy  own  family." 
This  reasoning  is  strongly  applicable  to  the  present  case. 
Here  Adam  Mort  granted  land  to  build  a  chapel.  The 
plaintiffs  now  on  record  are  his  appointees;  and  they 
.have  the  right  of  patronage  upon  the  principle  laid  down 
in  Co.  Litt.,  which  is  expressly  recognized  in  the  case  cited. 
It  is  true  that  in  the  report  of  that  case  it  is  stated,  that  af- 
terwards on  the  hearing,  the  Court  decreed  that  the  right 
'  of  nomination  of  the  minister  did  belong  to  the  dean  and 
chapter.  No  reasons  are  stated  for  that  determination, 
but  it  must  have  been  on  the  ground  that  the  dean  and 
chapter  being  owners  of  the  land  on  which  the  chapel  was 
built,  they  were  by  the  common  law  the  real  patrons  of  the 
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chapel,  and  consequently  the  right  of  nomination  was  in  1325. 
them,  they  having  no  power  of  alienation  as  exercised  by  S~^^^^^ 
pnyate  persons.  The  next  case  is  Dixon  v.  Kenhaw  (a),  and  others 
which  win  probably  be  relied  upon  on  the  other  side,  bat  ,^^^  Bhhop 
the  grounds  on  which  it  was  decided  will  be  found  not  in-  of  Cbestbb 
consistent  with  the  principle  on  which  this  case  must  de- 
pend. In  that  case  it  appeared,  that  in  1663  the  lord  and 
lady  of  the  manor  of  Armley,  and  several  freeholders  of  the 
manor,  conveyed  to  trustees  a  part  of  the  waste  in  trust  to 
employ  the  profits  thereof  for  the  use  of  the  chapel  of 
Arml^,  and  for  payment  of  the  annual  sum  of  27/.  to  the 
minister  officiating  there  from  time  to  time.  By  another 
indenture,  in  1657,  the  lord  and  lady  of  the  manor  and 
other  freeholders  granted,  to  trustees  the  land  on  which  the 
chapel  was  built,  to  the  intent  that  the  chapel  should  for 
ever  be  used  as  a  chapel,  and  as  a  place  for  the  minister  of 
Amdey  and  his  successors  to  officiate.  In  1674,  upon  the 
petition  of  the  inhabitants  of  Armley  and  Wortley,  the 
archbishop  of  York  consecrated,  the  chapel,  and  in  the  in- 
strument of  consecration  took  upon  himself  to  grant  the  no- 
mination of  a  minister  to  officiate  there,  to  the  inhabitants 
of  Armley  and  Wortley,  and  reserved  to  himself  and  his 
successors  the  right  of  lapse.  It  appeared  in  evidence  that 
the  vicar  of  Leeds  was  present  at  the  consecration  by  the 
archbishop,  and  declared,  that  he,  as  vicar,  had  no  right  to 
nominate  a  curate  to  the  chapel.  The  inhabitants  of 
Armley  and  Wortley f  from  the  time  of  the  consecration, 
always  repaired  the  chapel  at  their  own  expense,  and  had 
elected  the  minister  or  curate  who  was  to  officiate  there,  as 
often  as  a  vacancy  had  happened,  which  was  four  times 
since  the  consecration,  and  the  minister  so  elected  had  been 
constantly  licensed  and  officiated.  In  1761  the  chapel  be- 
came vacant  by  the  death  of  the  last  curate,  and  in  that 
year  the  inhabitants  met  and  elected  the  plaintiff,  and 
soon  afterwards  Kershaw,  the  vicar  of  the  mother-church 
of  Leeds  nominated  and  appointed  Metcalfe  to  be  curate 

.(a)  Amb.  528.  S.  C.  2  Eden.  360,  by  the  name  of  Dixon  v.  HUtcalfe, 
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ie25.  of  the  chapel.  After  argumeat,  Liord  Chancellor  North- 
^  "^'^'     iugtoB  held,  that  the  yifcar  waa  entitled  to  nominaie ;  and 

and  othen  he  could  not  haYe  held  otherwise*  for  there  waa  nobody 
Ths  Bm  o  ^^°^^^  there  on  behalf  of  the  donors  \>f  the  lands  nor 
OF  Chksteb  had  they  conveyed  the  right  of  nomination  to  any  body 

aa  oihen.    ^^^^     j^  ^^^^  ^j^^  ^^^  ^^^  inhabitants  had  no  colour  of 

right,  for  the  instrument  of  eonsecratioa  by  which  the 
archbishop  took  upon  himself  to  grant  the  nomination  to 
them  was  quoad  hoc,  absolutely  void.  The  decision  in  that 
case  therefore  is  not  inconsistent  with  the  ground  on  which 
the  present  case  stands,  namely,  that  there  the  founders  or 
donors  never  made  any  claim  themselves,  consequently  at 
oommon  law  the  right  of  nomination  was  in  the  vicar;  but 
here  the  circumstances  are  totally'  different.  Wherever  a 
chapel  is  built  with  the  consent  of  the  ordinary  and  in* 
oumbent,  being  founded  and  endowed  by  a  private  donor^? 
without  any  invasion  of  the  temporal  rights  of  the  vicar,  the 
founder  has  the  right  of  patronage,  unless  it  appears  that 
he  has  expressly  relinquished  it  in  favour  of  the  vicar<  It- 
is  on  this  princi|de  that  these  plaintiffs  are  entitled  to  re^ 
cover  in  this  proceeding.  [JBoy&y,  J.  You  must  argue, 
that  if  I  were  to  found  and  endow  a  chapel,  I  and  my  heira 
would  have  a  right  to  appoint  the  ohaphun,  and  therefore 
that  I  could  force  upon  a  rector  or  vicar,  without  his  con^ 
currence,  somebody  who  would  preach  and  do  all  the  offices 
of  a  minister,  within  certain  limits  of  the  pariah,  only 
taking  care  not  to  trench  upon  the  temporal  profitii  of  the 
mother  church].  Thane  are  many  noblemen  and  gentle-i 
wen  who  have  chapeb  in  their  own  houses,  and  the  rig^t 
of  appointing  their  own  chaplains  is  unquestionable.  If 
then  a  man  may  build  a  chapel  in  his  own  house  for  his 
own  use,  and  appoint  his  own  chaplain,  why  may  he  not 
do  so  for  himself  and  a  dozen,  or  even  a  thousand  of 
his  neighbours?  It  cannot  be  supposed  that  the  bishop 
would  license  such  a  chapel,  if  it  invaded  the  rights  of  the 
mother  church ;  but  if  care  is  taken  that  it  shall  not  have 
that  effect,  then  there  can  be  no  reason  for  refusing  a 
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lieeiiae.    The  pment  case  does  not  staiKl  akme;  and  the       1825. 

deoisioa  of  it  will  be  of  great  importance  in  many  other  p  '^^^' 

similar  cases.    If  it  be  laid  down  as  a  general  rale,  that  a  and  otben 

man  may  not  foand  a  chapel,  and  appoint  a  curate,  without  j^^  bisbop 


to  the  temporal  rights  of  the  ricar,  it  will  give  or  Cbbster 
rise  to  a  great  number  of  inquiries  in  cases  in  which  the 
doctrine  laid  down  by  Lord  C<Jce  has  prevailed. 

Hmdkrl  contri  was  stopped  by  the  Court 

Abbott,  C.  J. — I  am  very  dearly  of  opinion,  that  the 
objection  taken  to  the  declaration,  namely,  the  want  of 
sa  idlegation,  that  this  nomination  was  made  at  a  meet- 
ing at  which  the  heir  and  kindred  of  Adam  Mori  were 
present,  (no  reason  being  assigned  for  their  absence),  is  of 
itself  a  sufficient  objection  to  the  plaintiff's  right  of  re« 
covering ;  and  upon  that  ground  alone,  if  there  were  no 
other,  the  judgment  of  the  Court  below  ought  to  be 
affirmed.  But  as  the  affirmance  of  the  judgment  on  that 
ground  alone  might  still  leave  open  a  door  to  fiiture  liti- 
gation and  expense,  and  as  it  is  exceedingly  desirable  that 
that  resolt  should  be  avoided  in  a  case  of  this  kind,  wherein 
disputes  and  litigation  ate  of  the  most  mischievous  con-* 
sequence,  by  creating  dissentions  between  the  minister 
and  his  parishioners,  I  thought  it  right  to  hear  what  coum 
sd  had  to  ui^  as  to  the  right  of  any  class  of  persons 
rJaiming  under  the  will  of  Adam  Mori,  or  under  Thomas 
Mori,  to  present  a  curate  to  this  chapel,  without  the  assent 
of  the  vicar.  I  have  always  understood  it  to  be  a  general 
rnleof  law,  that  no  person  can  be  appointed  to  preach  publicly 
in  a  chapel,  to  which  all  the  inhabitants  of  a  district  may 
have  a  right  to  resort,  without  the  consent  of  the  yicar, 
to  whom  the  cure  of  souls  generally  is  by  law  entrusted. 
I  do  not  speak  of  a  prirate  chapel,  erected  in  a  gentleman's 
house  for  the  use  of  his  own  family  only,  but  of  a  public 
chapel,  open  to  all  the  inhabitants  of  a  certain  district. 
That  there  are  modes  in  which  this  may  be  done  has  never 
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1825.  been  disputed.    Wherever  there  has  been  an  endowment 

Farnwobth  ^^  *  chapel  beyond  the  time  of  legal  memory,  and  ^  the 

and  others  presentation  has  gone  all  along  in  a  particular  course,  we 

The  Bishop  n^ust  presume  that  course  to  have  been  according  to  the 

OP  Chester   yfi]}  j^jj j  pleasure  of  the  founder ;    and   we  must  pre- 
and  others.  .      f  ^  .     .       '  ,  .  ^ 

sume,  m  the  case  of  a  prescription,  eveiy  thing  necessary 
to  give  effect  to  that  which  has  for  so  long  a  period  been 
done.  In  such  a  case,  we  must  presume  the  consent  not 
only  of  the  vicar  or  rector,  given  in  his  own  time,  but  of 
the  patron  and  ordinary.  According  to  the  doctrine  laid 
down  by  Lord  Northir^ton,  in  Dixon  v.  Kershaw,  a  mere 
arbitrary  agreement  made,  even  with  the  consent  of  the 
parson,  patron,  and  ordinary,  without  a  compensation  to 
the  incumbent  of  the  mother  church,  will  not  be  su£5^cient, 
and  cannot  be  supported.  Perhaps  that  expression  re- 
quires some  qualification;  for,  where  nothing  is  taken 
from  the  income  of  the  incumbent,  the  consent  of  the  par- 
son, patron,  and  ordinary,  without  a  compensation,  may 
be  quite  8u£Bcient.  But  still  the  doctrine  of  Lord  Norths 
irigton,  and  which  appears  to  have  been  the  foundation  of 
'  his  decision,  is  distinctly  this,  that  it  is  undoubted  law, 
'  that  wherever  a  chapel  of  ease  is  erected,  the  incumbent 
)  of  the  mother  church  is  entitled  to  nominate  the  minister, 
unless  there  is  a  special  agreement  to  the  contrary,  to 
which  parson,  patron,  and  ordinary,  are  parties.  In  the 
present  case  there  is  no  special  agreement  to  the  contrary, 
to  which  parson,  patron,  and  ordinary,  are  parties ;  and  in 
the  absence  of  such  agreement,  it  appears  to  me,  that  no 
person  can  have  a  right  to  allow  another,  although  he  be 
licensed  by  the  bishop,  to  officiate  in  a  pubUc  chapel 
erected  for  the  ease  of  a  portion  of  the  inhabitants  of  the 
parish,  without  the  consent  of  the  vicar.  It  is  not  neces- 
sary, in  this  case,  to  decide  that  the  vicar  has  the  right  of 
nomination ;  it  is  sufficient  for  us  to  say  that  these  persons 
cannot  have  the  right  without  the  consent  of  the  vicar ; 
and  his  consent,  as  appears  by  the  record,  they  could  not 
obtain.     On  this  short  ground,  without  adverting  to  the 
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other  cases,  I  think  the  judgment  of  the  Court  below  must       1825. 

be  affinned.     I  would  observe,  hoWOTer,  with  respect  to  « *'*^"^' 

the  ease  in  Peere  Williams,  though  seemingly,  perhaps^    and  others 

to  be  contrary  to  our  present  decision,  yet  I  think  if  the  ji^^  Bishop 

facts  were  well  ascertained,  it  would  probably  be-  found  oi'  Chbstek 

not  to  be  so ;  for  I  think  Dr.  Broderick,  being  the  vicar 

at  the  time,  assented  to  the  right  then  claimed  by  the 

dean  and  chapter  of  Westminster,    That  case,  therefore, 

being  distinguishable  from  this  in  that  respect,  and  from 

Dixon  V.  Kershaw,  which  is  the  last  upon  this  subject, 

and  the  law  being  there  laid  down  distinctly  by  the  liord 

Chancellor  in  a  manner  conformably  with  what  I  have 

always  understood  to  be  the  general  rule  as  to  the  right  of 

the  vicar,  that  you  shall  not  enable  any  person  to  preach 

in  his  parish  without  his  consent,  unless  under  special 

circumstances,  which  do  not  exist  in  this  present  case,  I 

think  the  plaintiffs  have  not  shewn  any  right  to  present, 

and  consequently  the  judgment  of  the  Court  below  must 

be  affirmed. 

Bayley,  J. — It  is  much  more  satisfactory  that  this 
case  should  be  decided  on  the  merits  than  upon  any  defect, 
of  form  existing  in  the  pleadings.  My  opinion  is  founded 
upon  the  principle,  that  the  endowment  of  this  chapel  in 
the  manner  in  which  it  was  endowed,  and  the  mere  con- 
secration by  the  bishop,  without  the  concurrence  of  the 
then  incumbent  and  the  patron  of  the  living  of  the  parish, 
did  not  give  the  inhabitants,  or  the  persons  named  by  the 
founder,  such  an  interest  in  this  chapel  as  entitled  them  to 
present  a  perscm  to  hold  the  chapel  for  his  own  life,  and 
bring  a  quaie  impedit  in  respect  of  it.  I  am  not  aware  of 
any  case  in  which  a  quare  impedit  was  brought  on  a  pre- 
sentation to  a  chapel  of  this  description.  In  the  case  of  a 
chapel  founded  by  the  king's  license  it  has  been  brought ; 
but  beyond  that  I  am  not  aware  of  any  case  similar  to  the 
present.  My  opinion,  however,  is  founded  on  this  general 
position,  *'  that  you  have  no  right  without  the  concurrence 
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1895.  of  the  patron  and  incumbent^  to  ihterfeare  either  with  the 
'^^^'  temporal  rights  or  the  spiritual  dsligations  of  the  vicar." 
and  others  Mr.  Scarlett  admits  that  if  yon  were  to  interfere  with  the 
The  Bishop  *®°^P^"'^  rights  of  the  vicar,  the  daim  of  a  right  of  nomi- 
OF  CBESTEft  nation  arising  from  the  endowment  conU  not  be  supported^ 
^  ^"'  and  that  the  right  of  nonnnation  would  not  result  fiom  the 
endowment ;  but  he  contended,  that  interfering  with  the 
spiritual  obligations  of  the  vicar  did  not  stand  on  the  same 
footing.  It  appeare  to  me,  however,  that  in  principle,  tibe 
temporal  and  spiritual  rights  of  the  vicar  stand  on  the 
same  foundation.  He  has  the  cure  of  souls  co-eztensively 
with  the  whole  bounds  of  his  parish.  That  casts  a  serious 
and  important  duty  upon  him,  and  he  has  a  right,  as  it 
seems  to  me,  as  the  oigan  parochi®,  to  take  care  that  no 
person  shaU  deliver  doctrines  in  that  parish  without  hk 
concurrence,  sanction,  and  authority.  It  is  said  that  the 
bishop  will  never  license  an  unfit  person ;  but  if  the  vicar 
has  the  cure  of  souls  in  the  parish,  he  has  a  right  to  act 
upon  his  own  judgment,  and  he  is  not  bound  to  trust  to 
the  judgment  of  the  ordinary.  Whether  the  vicar  is  bound 
to  put  in  a  person  who  is  to  hold  for  life  or  not,  may  be 
another  very  important  and  material  question.  It  may 
turn  out,  that  although  the  chapel  be  endowed,  yet  the 
vicar  would  be  entitled  to  put  a  person  in,  not  for  the  period^ 
oTIiis  whole  life,  inasmuch  as  age  and  infirmities  might 
is&pacitate  him  fhxoi  discharging  his  duties,  but  from 
time  to  time  to  put  a  person  in  possession  of  that  place 
who  should  be  there  only  for  such  a  period  as  his  doctrines 
and  conduct  should  be  agreeable  to  the  judgment  of  the 
vicar,  and  so  long  as  the  vicar  should  be  satisfied  of  his 
competency  to  discharge  the  duties  of  the  office.  Allowing 
the  quare  impedit  to  be  brought  in  the  names  of  those 
persons  to  whom  the  founder  has  given  the  right  of  nomi* 
nation,  (if  the  founder  could  give  any  such  right),  entirely 
supersedes  all  judgment  of  the  vicar  in  that  respect,  and 
ties  down  him  and  his  successors  during  the  whole  period 
of  the  life  of  the  person  who  may  have  been  originally 
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DODiiiuited.  It  BteHDOM  to  me,  tbat  looking  to  the  spiritual  isf5. 
oUigationB  of  the  vicar  of  the  parish  ia  which  he  is  placed,  *-^-^^ 
no  person  can  have  a  right,  by  law,  to  force  upon  him  and  odieis 
ilia  chapel  in  that  parish,  any  particular  individual.  If  m^  »* 
we  were  tied  down  by  authorities  to  the  cantrary,  we  or  Ch£8tce 
diould  of  course  have  acquiesced  in  those  authorities,  ^  ^'*' 
and  have  acted  accordingly;  but  there  are  none.  In  the 
case  of  Herbert  y.  Th^  Dean  and  Chapter  of  Westminster, 
the  question  was,  in  whom  the  rigJit  of  nomination  was 
to  be ;  but  whether  that  nomination  was  to  be  for  the 
whole  life  of  the  nominee  does  not  appear  to  hare  been 
made  a  question.  It  m%ht,  and  ought  in  a  variety  of 
cases  to  be  made  a  question,  whether  the  party  is  to  be 
nominated  for  his  whole  life,  or  nominated  and  placed 
th«Hre  by  the  viear  so  long  as  the  vicar  in  his  judgmsnt 
should  think  him  a  fit  person,  the  vicar  being  the  proper 
authority  to  decide  upon  his  fitness.  The  result  of  a  de- 
cision in  favour  of  the  plaintiffs  in  this  case,  would  be  this, 
that  ii^erever  -a  pen^m  now  should  think  fit  to  build  and 
endow  a  chapd  of  ease  on  his  own  land,  and  could  prevail 
upon  the  bi^op  to  consecrate  it,  that  would  for  all  future 
time  be  binding  on  the  rector  or  the  vicar  of  the  parish  in 
which  it  was  erected,  and  secure  to  the  founder,  and  his 
heirs,  if  he  reserved  it  to  himself  by  the  deed  of  endow-' 
ment,  the  right  to  put  in  such  person  from  time  to  time 
as  be  should  think  fit.  It  seems  to  me  that  the  geneml 
rights  of  the  vicar  are  inconsistent  mth  such  a  notion, 
and  it  ia  upon  diat  ground  that  my  opinion  is  founded* 
The  case  of  Dixon  v.  Metcalfe  does  admit  of  the  disdnetion 
which  Mr.  Scarlett  has  made  between  that  case  and  this, 
beeause  there  the  persons  who  claimed  the  appointment 
did  not  found  their  claim  on  the  gift  of  the  founder,  but  on 
the  deed  of  consecration  by  the  bishop.  But  Lord  Nortk^ 
ington  does  not  decide  that  case  merely  upon  the  want  of 
title  in  the  inhabitants ;  he  puts  it  on  three  grounds :  first, 
on  the  want  of  legal  title  in  the  clerk  presented  by  the 
inhalMtants  ;  second,  on  the  want  of  equity ;  and  thirdly, 
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1825.       on  the  usurpation  of  the  rights  of  the  yicar.    I  think  the 

^  '-^"^'     latter  objection  exists  in  this  case,  and  I  am  of  opinion  that 

and  others    the  effect  of  this  quare  impedit  would  be  to  trench  on  his 

Ths  Bishop  ^S^^  ^^  ^  ^'^X  ^^^^^  ^®  1^^  will  not  uphold.  We  have 
OF  Chestee  no  occasion  to  decide  whether  the  vicar  has  a  right  to 
present,  or  whether  he  is  bound  to  nominate  for  life,  be- 
cause there  is  no  prayer  of  a  writ  to  the  bishop  in  the 
plaintiffs'  plea;  and  it  becomes  no  part  of  the  judgment, 
that  a  writ  to  the  bishop  to  admit  the  defendant's  clerk 
should  issue. 

HoLBOTD,  J. — I  am  also  of  opinion  that  the  judgment 
of  the  Court  below  must  be  affirmed.  Without  consider* 
ing  whether  the  writ  of  quare  impedit  is  or  is  not  the 
proper  remedy^n  this  case,  I  think  the  record  is  defective 
on  both  the  grounds  on  which  the  opinion  of  the  Court  is 
founded.  I  take  it  to  be  perfectly  clear  with  regard  to  the 
first  objection,  that  the  mere  allegation  that  the  right 
belonged  to  the  plaintiffs  at  the  time  they  made  the 
nomination,  is  not  sufficient.  The  parties  must  shew  the 
facts  and  circumstances  out  of  which  the  right  which  they 
allege  to  exist  in  the  persons  making  the  nomination 
arises,  in  order  that  it  may  appear  from  those  facts  and 
circumstances  whether  they  have  or  have  not  that  right. 
It  appears  from  the  statement  in  the  declaration  itself, 
that  the  right  did  not  exist  exclusively  in  the  persons  pre- 
senting, at  the  time  the  nomination  took  place,  but  that 
others  as  well  as  themselves  had  a  right  to  join  in  the 
presentment,  unless  some  circumstances  existed,  which 
are  not  stated,  in  order  to  shew  that  the  right  was 
duly  exercised  by  the  persons  who  are  stated  to  have 
made  the  nomination.  That,  of  itself,  is  a  complete  an- 
swer to  this  action.  But  I  think  likewise,  on  the  other 
ground,  that  the  right  of  nomination  to  this,  as  a  public 
chapel,  is  not  in  the  persons  who  made  the  nomination, 
even  assuming  that  the  formal  objection  was  not  in  the  way ; 
that  there  is  nothing  to  shew  that  the  heir  male  of  the 
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kindred  of  Adam  Morthor^  a  part  in  the  nomination.  This       i825. 
isyery  distin^iBhable  finom  the  case  of  a  private  gentleman's  _  ^"^^' 

J  ^  r  o  Farnworth 

chapel,  or  the  chapel  of  a  person  building  it  on  his  own  and  othen 
property,  and  in  respect  of  which  public  rights  have  not  w^^^  Bishop 
been  superinduced  ;  but  the  dedication  of  this  chapel  for  of  Chester 
the  use  of  a  particular  township  of  this  parish,  gives  the 
parishionerB  a  right  to  resort  to  it,  and  when  the  minister 
is  appointed  agreeably  to  the  consecration,  it  gives  him  a 
right  of  continuance,  which  is  very  different  from  a  private 
chapel,  where  the  chaplain  is  appointed  by  the  owner, 
merely  to  perform  divine  service.  By  that  appointment  he 
acquires  no  freehold  interest,  and  he  may  be  displaced 
whenever  the  owner  chooses  to  discontinue  his  services.  In 
such  a  case,  although  the  owner  of  the  chapel  permits  a 
particular  individual  to  enter  it,  yet  that  would  not  by  any 
means  give  him  a  right  to  continue  so  to  do.  In  the  pre- 
sent case,  the  chapel  is  consecrated,  and  dedicated  to  a 
large  portion  of  the  parish,  and  therefore  upon  the  autho- 
rity of  the  cases  referred  to,  particularly  that  decided  by 
Lord  Northington,  we  must  hold,  independently  of  the 
formal  objection,  that  this  quare  impedit  cannot  be  main* 
tained,  even  supposing  that  one  would  lie  for  a  chapel  of 
this  description. 

[LiTTLEDALE,  J.,  having  been  of  counsel  in  the  case, 
when  at  the  bar,  took  no  part  in  the  judgment]. 

Judgment  affirmed. 

It  being  stated  in  the  special  verdict,  (p.  61),  that 
Thomas  Mort,  after  the  death  of  his  father,  made  a  deed- 
poll,  on  the  3d  August,  1631,  by  which  he  renounced  all 
title  to  the  chapd,  one  question  intended  to  be  raised  was, 
as  to  the  effect  of  that  deed ;  but  the  Court,  in  the  course 
of  the  argument,  expressed  a  decided  opinion,  that  it 
operated  to  vest  the  chapel  in  the  bishop,  merely  for  the 
purpose  of  consecration,  and  that  it  did  not  affect  the 
right  of  nomination.  , 


78  CASES    IN  THE  KIKo'ft  BEKCH, 


Doe  on  the  demise  of  Sarah  Bagnall  and  Ma  ay 
^w^  Mann  t>.  Harvey, 

Where  a  testa-  X  HIS  was  an  ejectment  for  certain  premises  situate  in 
selaedrin^fee  *^®  parish  of  Coivden,  in  the  county  of  Keni.  On  special 
of  gavelkitid  verdict  found  at  the  summer  assizes,  1824,  for  the  county 
all  his  «<  real    ^^  Kent,  before  Graham,  B.,  the  case  was  this : — 

cMtate*' tohia        tikholos  Chapman  beine  seised  in  fee  of  three  undi- 

nephew  r.C.     .,**.,  ^  .     i      i  3 

for  life;  re-     vided  fourth  parts  of  certain  lands,  messuages  and  pre- 

mainder  to  niises,  at  Cowden,  in  the  county  of  Kent,  and  of  three 
trustees  to  pre-         ,  '  ,  -^ 

senre  contin-  Undivided  fourth  parts  of  a  moiety  of  the  manor  of  Coti^ 
Ims  ^renMin-  ^^'  which  were  respectively  of  the  tenure  of  gavelkind, 
der  to  <<  the  made  and  published  his  last  will  and  testament  in  writ- 
body  of  r.  C,  ^^%y  bearing  date  16th  February,  1763,  which  was  ex- 
a*  well  female  ecuted  SO  as  to  pass  real  estates,  and  thereby  devised  as 

fully  to  be  follows,  (after  giving  several  pecuniary  legacies) :  ''  Also  I 
hw-i  oitoetf    P^®  *^^  devise  all  other  my  manors,  messuages,  or  tene- 

femak  oi  nude  ments,  houses,  buildings,  lands,  hereditaments,  and  real 
nants  in  com-  estate,  whatsoever  and  wheresoever,  subject,  nevertheless, 
man,  and  not  jjjid  liable  to  the  payment  of  so  much  money  as  my  per- 

oijomt  tenants  J  ^  "^  ... 

and  for  default  soual  estate  shall  fall  short  of,  or  be  deficient  in  paying 
rexmiinderu/  ^y  debts  and  legacies,  unto  my  said  nephew  Thomats 
trustees  for  a    Chapman,  for  and  during  the  term  of  his  natural  life. 

years,  to  raise  -^^^  ^^^^  ^^^  ^^^^  ^^  determination  of  that  estate,  I 

300/. fortes-    crjye  and  devise  the  same  unto  Thomas  Richardson  and 

tator  s  niece  ^ 

A.  C;  re-       Nicholas  Lock,  and  their  heirs,  during  the  life  of  the  said 

t^^r*s^^o  ^^^^^^'^^  Chapman,  to  the  intent  to  preserve  and  support 
nephews  J.  C.  the  contingent  uses  and  remainders  hereinafter  limited ;  but 
and  during  ^  nevertheless,  in  trust,  to  permit  my  said  nephew  Thomas 
their  respective  Chapman  to  receive  the  rents  and  profits  thereof  during 
as  tenants  in    ^is  natural  life ;  and  from  and  after  the  decease  of  my  said 

common  and 

'  not  as  joint  tenants,  and  after  their  respective  deceases,  to  all  and  every  the  heirs  of 
their  respective  bodies,  as  well  female  as  male,  such  heirs  to  take  in  common  and  not 
as  joint  tenants^  and  for  default  of  such  issoie,  vemainder  over  to  testator's  own  riglit 
heirs  for  ever : — Held,  that  the  words  "  heir$  of  the  body,'^  were  to  be  construed  as 
words  of  limitation,  and  not  of  purchase,  and  consequently  thai  T.  C.  took  an  estate 
in  tail  general.  , 
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Dqihew,  Thomas  Chagman,  then  I  giTe  and  devise  the       tms. 
same  to  and  amongst  all  and  every  the  heirs  of  the  body  of  J^'7^' 
the  said  Thomas  Chapman,  as  well  female  as  foahj  lawfuir     Baonall 
hf  to  be  begotten,  such  heirs  as  well  female  as  male  to  take         ^noom 
as  tenants  in  common,  and  not  as  joint  tenants,  and  for  de-     UAav«f . 
fault  of  such  issue,^  I  give  and  devise  the  same  premises 
imto  the  said  Thomas  Richardson  and  Nicholas  Lock,  and 
the  survivor  of  them,  his  heirs  and  assigns,  for  and  during 
the  term  of  500  years,  upon  trust,  that  th^  the  said  Tho- 
nms  Sichardsof$  and  Nicholas  Lock,  shall  and  do  as  soon 
as  eonvemently  may  be  after  the  decease  of  the  said 
Thomas  Chapman^  in  case  he  shall  die  witkout  issue  (^  his 
bo^  lawfully  to  be  begattenj  but  not  otherwise,  raise  there- 
out, eidier  by  sale  or  mortgage  as  they  shdl  think  fit,  tike 
sum  of  300/.,  of  lawfEd  money  of  Great  Britaksy  and  place 
the  same  ool  at  interest,  on  government  or  other  seeurities, 
and  pay  and  apply  the  whole  or  such  part  of  the  interest  or 
produce  ^reof,  as  they,  or  the  survivors  of  them  shall  think 
proper,  towards  the  maintenance  and  educatkm  of  my  niece 
Ann  Chapman,  sister  of  my  said  nephew  Thomas  Chapman, 
until  she  attains  her  age  of  21  years,  tn  case  the  said  Tho- 
mas Chapman  shall  happen  to  die  without  issue,  before  she 
attains  the  age  of2\  years.    And  when  ahe  shall  have  at- 
tained hersaid  age  of  21,  then,  and  in  can  of  the  deathofthe 
said  Thomas  Chapman  without  any  lawful  issue  t^s  aforey 
said,  I  give  and  be<{neath  the  same  300/«,.togetherwith  all 
such  interest  or  produce  thereof  as  shall  not  have  been  ap« 
pKed  for  the  purposes  aforesaid,  unto  her  my  said  niece; 
and  from  and  after  the  expimtion,  or  otherwise  sooner  de- 
termination of  the  said  term  of  600  years,  and  subject  there- 
to,* I  give  and  devise  the  same  unto  my  said  two  nephews, 
James  Chapman  find  Charles  CAopmon,^  for  and  during  their 
respective  natural  lives,  which  nephews  are  to  take  as  te- 
nants in  common,  and  not  as  joint  tenants.  And  from  and 
immediately  after  their  respective  deceases,  I  give  and  de- 
vise the  same  premises  unto  and  amongst  all  and  every  the 
heirs  of  the  respective  bodies  of  the  said  James  Chapman 
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1835.       and  Charles  Chapman,  as  well  female  as  male,  lawfully 
-^^P'^      begotten,  such  heirs  to  take  in  common  and  not  as  j<»nt 
Bacvall     tenants ;  and  for  want  and  defiinlt  of  such  issne,  I  give 
and  anodicr  ^^^  devise  the  same  premises  nnto  my  own  right  heirs  for 
Haetet.     ever/'    After  disposing  of  other  parts  of  his  personal  es- 
tate, the  testator  appointed  Richardson  and  Lock  his  ex- 
ecutors.   The  following  facts  were  then  stated  in  the 
special  verdict :  The  death  of  the  testator,  and  entry  of 
I^omas  Chapman;   his  death  in  1789,  without  having 
suffered  any  recovery  or  levied  a  fine ;  that  he  left  six  sons 
and  two  daughters  him  surviving,  namely,  James  Chapman^ 
Henry  Chapman^  William  Chapman,  Charles  Chapman^ 
Nicholas  Chapman,  George  Chapman,  Sarah  Chugfnnan, 
and  Mary  Chapman.     In  1809,  Sarah  Chapman  inter- 
married with  John  Bagnall,  who  died  in  1817.     In  1788, 
Mary  Chapman  intermarried  with  John  Mann,  who  died 
in  1789,  and  afterwards  intermarried  with  Charles  Mann, 
who  died  in  1821.    The  said  Sarah  Bagnall  and  Mary 
Mann,  the  daughters  of  ITtomas  Chapman,  are  the  lessors 
of  the  plaintiff.  James  Chapman,  one  of  the  brothers,  died 
in  1792,  a  bachelor,  without  having  levied  a  fine  or  suf- 
fered a  recovery,   flenry  Chapman  and  William  Chapman 
also  died  without  levying  a  fine  or  suffering  a  recovery, 
but  each  of  them  left  a  son.    Charles  Chapman  and  Nicho- 
las  Chapman  and  George  Chapman  conveyed  their  interest 
in  the  devised  premises  to  the  defendant,  (which  in  the 
deeds  of  conveyance  was  stated  to  be  four-fifths),  and  co- 
venanted that  the  infant  sons  of  their  deceased  brothers 
should,  as  soon  as  they  came  of  age,  convey  the  other, 
fifth.    The  present  ejectment  was  brought  to  recover  two- 
eighth  parts  of  the  land,  on  the  ground  that  Thomas  Chap^ 
many  the  first  taker,  had  an  estate  for  life  only,  and  that 
his  children  took  as  tenants  in  common ;  and  the  question 
for  the  opinion  of  the  Court  is,  whether  the  lessors  of  the 
plaintiff  are  entitled  to  recover. 

Abraham y  for  the  lessors  of  the  plaintiff.  It  is  submitted 
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upon  the  sound  constructioa  of  this  vrUl,  that  Thonuu       1825. 

Chapman  J   the  first  taker^  had  only  a  life  estate,  and    j^^^T'' 

that  his  children  took  an  estate  tail  by  purchase,  and    Bagkall 

consequently  the  lessors  of  the  plaintiff  are  entitled  to  re-  ^  *°°  ^^ 

cover  the  portions  of  the  estate  which  are  the  subject  of    Harvet. 

this  ejectment    The  testator  devises  his  estates  to  his 

nephew  Thomas  Chapman  for  and  during  the  term  of  his 

natural  life,  and  from  and  after  his  decease,  h6  gives  them 

to  and  amongst  all  and  every  the  heirs  of  the  body  of 

Thomas  Chapman,  as  well  female  as  male.    Now  the  words 

'^  heirs  of  the  body"  following  the  gift  to  the  first  taker, 

are  to  be  construed  as  words  of  purchase,  and  not  of  limi-- 

taiion.     In  opposition  to  this  construction,   the  rule  in 

Sheila's  case  (a)  will  probably  be  relied  on  by  the  other 

side.     Looking  however  at  the  particular  intent  manifest 

on  the  face  of  this  will,  which  was  to  give  Thomas  Chap^ 

man  a  hfe  estate  only,  that  rul^  will  not  apply.    The  rule 

there  laid  down  is,  that  when  an  estate  of  freehold  is  given 

to  the  ancestor,  by  deed  of  conveyance,  and  in  the  same 

deed  the  estate  is  limited  either  mediately  or  immediately 

to  his  heirs,  or  the  heirs  of  his  body,  the  word  heirs  is 

construed  as  a  word  of  limitation  of  the  estate,  and  not  of 

purchase.     Undoubtedly  that  rule  would  apply  here,  if 

the  particular  intent  of  the  testator  were  not  obvious,  so 

as  to  take  this  case  out  of  its  operation.     But  it  remains 

to  be  considered,  whether  the  word  **  heirs"  so  unites  with 

the  preceding  life  estate,  as  to  render  the  rule  in  Shelley's 

case  so  absolutely  inflexible  as  never  to  yield  to  circum* 

stances.  Undoubtedly,  Mr.  Feame  in  his  Essay  on  Contin* 

gent  Remainders  (6),  after  collecting  and  commenting  on 

the  various  authorities  on  this  point,  draws  this  conclusion 

from  them,  that  wherever  it  appears  to  be  the  testator's 

general  intent,  that  all  the  heirs  of  the  body  of  the  tenant 

for  Ufe  should  inherit,  the  particular  intent  is  disregarded ; 

and  in  order  to  give  effect  to  the  general  intent,  the  words 

"  heirs  of  the  body*'  have  been  held  to  be  words  of  limitation, 

(a)  1  Rep.  93.  (6)  Chap.  1,  s.  5, 
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1825.  and  the  ancestor  to  whom  the  freehold  is  given  takes  an  es- 
Iz'^^'  tate  tail,  which  may  possibly  let  in  all  the  heirs  of  the  body 
Bagnall  in  succession.  Admitting  that  to  be  the  general  rule,  still 
and  another  ^hg^eygr  the  particular  intent  is  manifestly  at  variance  with 
Harvey,  the  general  intent,  the  latter  yields  to  the  former.  Here  it 
appears,  from  the  whole  frame  of  the  will,  that  the  testator 
intended  to  give  his  nephew  Tkomas  Chapman  an  estate 
for  life  only;  and  therefore,  notwithstanding  the  devise  to 
the  heirs  of  his  body,  the  devise  must  be  construed  so 
as  to  give  effect  to  the  particular  intention.  For  this  Lea- 
nardv.  The  Earl  of  Sussex  (a),  Bnd  Papillon  v.  Voice  (b)^ 
are  authorities.  [Bayiey,  J.  Those  were  cases  in  equity, 
and  a  court  of  Equity  moulds  the  construction  of  the  will 
according  to  what  the  testator  might  have  intended].  But 
even  at  common  law  it  has  been  held,  that  if  after  the  de- 
vise to  the  heirs  of  the  body,  subsequent  words  are  in- 
grafted thereon  inconsistent  with  the  nature  of  the  descent 
implied  by  the  first  words,  then  the  words  '^  heirs  of  the 
body''  are  to  be  construed  as  words  not  of  limitation  but 
of  purchase.  Doe  d.  Long  v.  Laming  (c).  There  the  devise 
was  of  lands  in  gavelkind  to  ''  Anne,  now  wife  of  William 
Cornish,  Kad  to  the  heirs  of  her  body  lawfully  begotten  or  to 
be  begotten,  as  well  females  as  males,  and  to  their  heirs  and 
assigns  for  ever,  to  be  divided  equally,  share  and  share 
alike,  as  tenants  in  common,  and  not  as  joint  tenants.'* 
The  Court  there  said,  that  there  was  no  such  fixed  and  in- 
variable rule,  as  had  been  supposed,  that  words  of  limita- 
tion shall  never  in  any  case  be  construed  as  words  of  pur- 
chase ;  and  in  construing  that  devise,  they  held  that  '^  the 
heirs  of  the  body**  of  Anne  Cornish  must  take  as  pur- 
chasers, and  that  the  devise  could  not  take  effect  at  all, 
but  must  be  absolutely  void  unless  the  heirs  of  her  body 
so  took.  It  was  manifest,  they  said,  that  the  testatoir  did 
not  mean  that  the  land  should  go  in  a  course  of  descent  in 
gavelkind,  for  he  gave  it  to  the  heirs  of  her  body  as  vyellfe^ 
males  2^  males;  and  mentioned /ema/es,  not  only  expressly 

(a)  2  Vera.  526,  (ft)  2  P.  Wms.  471.  (r)  2  Burr.  1100. 
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and  parliciilarly/  but  0?ea  fnrier  to  malos.    Therefore  they        i825. 
oottld  not  take  otherwise  than  as  purehaserB.    It  woold  be     >^'7^' 

'^  Doe  dem. 

a  void  devise;  if  the  wonls  were  to  bei construed  as  words  Bagnall 
of  limitation ;  for  he  broke  the  gavelkind  descent  by  giving  ^^  *^"^^^^' 
it  to  females  as  well  as  males.  It  oonld  not  descend  to  fe*  Harveit  . 
auiles  as  well  as  males  by  the  rules  of  gavelkind;  and  yet 
die'  testator  seemed  to  lay  the  chief  stress  upon  the  word 
'*  females/'  and  he  added  **  to  their  heirs  and  assigns  fbr 
erer,  to  be  divided  equally,  share  and  share  alike,  as  tenants 
in  common;  and  not  as  joint  tenants/^  but  this  could  not 
be  if  they  were  to  take  in  the  course  of  gavelkind  descent; 
for  in  snoh '  case  they  must  take  as  coparceners.  The 
Court  diere  also  rehed.upon  the  manifest  intention  of  the 
testator^  which  is  the  polar  star  for  the  direction  of  de- 
Tis^s.  Now  that  case  is  similar  to  this- in  almost  all  its 
ciicumSlances.  Here,, as  there,  the  land  is  gavelkind,  and 
the  language  of  the  devise  is  nearly  in  the  same  terms* 
The  only  difference  is,  that  here  the  words  "  their  heirs 
and  assigns  for  ever"  are  omitted;  but  the  ground  of  the 
decision  is  precisely  applicable,  namely,  that  the  words 
**  hens  of  the  body '^  were  expi^essly  qualified  and  explained 
to  mean  females  as  well  as  males.  It  follows  then  from  that 
case,  that  as  females  cannot,  by  tfafe  tenure  of  gavelkind; 
take  by  descent,  the  word  "  females''  must  be  construed 
as  a  designatioi^*  Of  the  individual  persons  who  were  to  take 
after  the  death  of  the  first  devisee;  The  case  of  Goodtitk 
V.  HerrtHgia),  is  an-  lauthority  to  shew  that  the  rule  in 
Shelley's  case  does  not  extend  to  cases  where  words  '*  heirs 
of  the  body"  may  be  explained  by  the  words  of  the  will,  to 
mean  "  first,  second,  third,  and  other  sons."  That  was  a 
devise  to  Margaret  the  wife  of  C.  Davie,  and  her  assigns, 
during  her  natural  life,  without  impeaehment  of  waste,  re-  ' 
mainder  to  trustees  to  preserve  contingent  remainders,  re- 
mainder to  the  heirs  male  of  the  body  of  Margaret  Davie 
to  be  begotteil,  severally,  successively,  and  in  remainder, 
one  after  another,  according  to  seniority  of  age  and  priority 

(a)  1  East. 

g2 
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1825.  of  birth,  the  elder  of  such  sodb  and  the  heira  male  of  htA 
Doe  dem.  hody  being  always  preferred  before  the  younger  of  such  son 
Bagnall     and  sons,  and  the  heirs  male  of.  their  bodies,  and  in  de- 

and  another 

V.  fault  of  such  issue^  to  the  daughter  and  daughters  of  the 
Harvey,  body  of  Margaret  Davie  as  tenants  in  common  in  tail ;  re- 
mainder over ;  and  it  was  held,  that  Margaret  Davk  only 
took  an  estate  for  life,  ^d  that  the  words  heirs  male  of  her 
bady  were  explained  by  the  subsequent  words  to  mean  "  first 
and  other  sons/'  [Bayley,  J. "  You  contend  that  the  words 
*'  heirs  of  the  hody^  are  equivalent  to  "  cAtWrcii]."  It  is 
contended,  that  they  are  not  to  be  taken  in  their  technical 
sense,  but  as  descriptive  of  the  particular  persons  who 
.  are  to  take,  and  without  so  holding  it  is  impossible  to 
give  effect  to  the  intention  of  die  testator.  The  words 
''  heirs  of  the  body,"  are  here  explained  by  the  words,  **  as 
well  female  as  male/'  It  is  clear  that  the  testator  meant 
that  the  females  should  take  as  well  as  the  males,  and  this 
can  only  be  done,  by  construing  the  words, ''  heirs  of  the 
body"  as  words  of  purchase.  {BayUy^  J.  If  this  is  an 
estate  tail  in  Thomas  Chapman,  then  his  sons  would  take 
as  heirs  in  gavelkind,  and  upon  the  death  of  all  .the  sons, 
then  the  daughters  would  take  as  heirs  in  gavelkind  in 
coparcenery].  But  it  is  submitted  that  the  females  must 
take  equally  with  the  males;  for  if  .the  words,  "  heirs  of 
the  body,"  are  to  be  construed  as  giving  an  estate  tail  ta 
Thomas  Chapman,  the  estate  tail  might  never  be  detennined, 
or  it  might  be  postponed  indefinitely.  The  true  cooBtruc- 
tion  of  this  willis^  not  that  the  daughters  are  to  wait  uatil 
there  is  an  expenditure .  of  the  males  and  their  issue,  but 
that  they  are  to  take  equally  with  .the  males,  [littledak, 
J.  The.  daughters  may  take .  by  way  of  representation,  if 
they  take  regularly  as  heirs  of  the  body.  .  The  word 
"  female"  as  used  in  this  will,  does  not  necessarily  import 
a  word  of  purchase.  The  females  may  take  as  representing 
their  father ;  that  is,  the  daughters  of  the.  males.— -JBoy* 
ley,  J«  Suppose  one  of  Thomas  Chapman's  sons  died, 
leaving  a  daughter,  she  would  be  one  of  the  heirs  of  the 
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body,  to  satisfy  the  meaning  of  the  will.     Or  put  it  this       ^o^^- 

way ;   suppose  Thomas  Chapman  had  six  sons,  three  of    j^^.  ^^^ 

whom  died  in  the  life-time  of  the  testator,  leaving  each  a     Baonall 

_  -         and  another 

daughter,  that  would  satisfy  the  words  **  female  as  well  as  «. 

male,''  and  then  the  remaining  sons,  and  the  three  grand-  Haetet. 
daughters  would  be  all  "  heirs  of  the  body."  In  this  sense, 
the  persons  whom  you  represent  are  not  heirs  of  the  body. 
This  explains  what  is  said  by  my  brother  lAttkdaie.  If 
one  of  the  sons  of  Thomas  Chapman  died  during  the  life- 
time of  the  testator,  leaving  a  daughter,  that  daughter 
would  take  by  representation.  In  this  view,  the  present 
lessors  of  the  plaintiff  are  not  '*  heirs  of  the  body]."  This 
construction  would  be  defeating  the  intention  of  the  testa- 
tor, who  was  clearly  not  contemplating  grand-daughters 
by  the  use  of  the  words  *'  females  as  well  as  maleft;"  but 
''  daughters  as  well  as  sons,"  who  were  to  take  pari  passu. 
[Liitledak  J.  But  you  are  assuming  thsit  females  necessa- 
rily meant  the  daughters  of  Thomas  Chapman.  Now  that 
does  not  necessarily  follow,  for  the  daughters  orhis  sons 
would'  equally  satisfy  the  words].  The  more  natural  con- 
struction of  the  word  **  female,"  as  here  used,  and  cer- 
tainly the  most  applicable,  is  that  the  daughters  as  well  as 
the  sons  of  Thomas  Chapman  are  to  take  equally.  This 
Tery  will  was  before  the  Court  on  the  22d  April,  1816  (a), 
on  a  special  case,  when  Lord  Ellenborough,  BayUy,  J.,  and 
Holrojfd,  J.,  were  of  opinion  that  lipomas  Chapman  took 
an  estate  for  life,  and  that  his  children  took  a>  fee  under 
the  devise  of  **  all  the  testator's  real  estate." 

Poison,  for  the  defendant.  This  case  must  be  governed 
by  the  general  rule  laid  down  in  Doe  d.  Wright  v.  Jesson  (6), 
the  doctrine  of  which  goes  expressly  to  shew  that  Thomas 
Chapman  took  an  estate  tail.  There  the  devise  was  to 
William  Wright  for  life,  and  after  his  decease,  to  the  heirs 
of  his  body,  in  such  shares  and  proportions  as  William 

(a)  Doe  d.  Chapman  y.  Onell,  EatUr  T.  1816.    Not  reported. 

(6)  2  BUgh.  P.  C.  2. 
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^Wright  by < deed  should  appoint:  and  for  want  of  saeh 
Dos  dem.    Appointment,  to  the  heirs  of  the  body  of  WilHqm  Wright, 

Bacnall    ghg^.^  aufi  share  alike,  as  tenants  in  common,  and  if.  but 
ana  aoouifir 

.«.  one  diildy  the  whole  to  such  only  child ;  and  for  want  of 

tf AsvEy.  ^^^  issue,  to  the  heirs  of  the  devisor.  After  argument 
upon  that  case,  this  Oourtheld  that.  WilUam  fV  right  sssd 
his  children  took  estates  for  lifo  only;  and  one  of  the 
neasona  for  that  determination  was,*  that  a  tenancy  in  com- 
mon was  inconsistent  with  the  supposkion  that  the  hdrs  of 
the  body  wera  tO'  take  as  tenants  in  tail  by  desoeiit,  because 
one  would  take  the  whole..  The  case^  being  afterwards 
brought*  before  the  House  of  Lords,  the  judgment  of  this 
Court  was  reversed,*  the  House  being  of  opinion^  that 
WiUunn  Wr^/j^  took  an  estate  tadl,  and  the  grounds  of 
liiat  deciision  are.  expressly  in  point  witib  the  present  case- 
Immediately  after  the  argument.  Lord  Eidtm  said,  **  the 
words  heirs  of  the  b6djf,  prim&  facie,  mean  alLdescendantsj 
and  it  is  a  rule  of  law>  that  all  descendants  should  take 
under  these  wi)rds,  unless  th^j  are  clearly  qualified  and 
nestricted  by  other  words^  so  as  to  give  than  a  mem  littuAed 
sensei.^'  .  The  same  beamed  Lord,  in  moving  afterwards  to 
re^terse  the  judgment  of  the  King^  Bench,  said^  it  was  a 
general. rule  qt  law  to^becoUeeted  from  a  consideration  of 
all  the  cases,  **  that  where  th^re  is^a  particular,  and  a  gene- 
ral, or  paramount  intent/ the*latter  shall  prevail,  and  courts 
are  bound  'to  give  eififect»ta  tho  pa^moutft  inteht "  After 
stating  the  first  devise  to  Witlimn  Wf^gkt  for  life,  he  says, 
'*  If  we  stop  here,  it  is  dear  that  tiie  te8tB:tor  intended  to 
give  William  Wright  an  interest  for  life  only."  And  after 
reciting  the  devise  to  the  heirs  of  the  body  of  Wiiliam,  he 
says,  **  If  we  atop  there>  notwithstanditig  he  had  before 
given  an  estate  expressly  to  WilHannfor  his  natural  life 
only,  it  is  clear  that  by  the  effect  of  these  following  words 
he  would  be  tenant  in  tail ;  and,  in^order  to  cut  down  this 
isstate  tail,  it  is  absolutely  necessary  that  a  particular 
intent  should  be  found  to  control  and  alter  it,  as  dear  as 
the  general  intent  here  oppressed. '  The  words  '*  heh^  of 
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the  body/'  will,  indeed,  yield  to  a  clear  particular  intent 
that  the  estate  should  be  only  for  life ;  and  that  may  be  D^^^em 
ffom  the  effect  of  superadded  words,  or  any  expressions  Bagnall 
diewing'the  particular  intent  of  the  testator;  but  that  ^^ 
must  be  clear,  intelligible,  aod  unequivocal."  Now  what  Harvey. 
ia  said  in.  that  eaae  must  be  tiie  basis  of  the  argument  in 
this*  I^ooking  at  the  fmme  of  this  will,  there  is  nothing 
to  shew  ihat  children,  and  children  alone,  should  take. 
The  limitation  is  to  Thama$  Chapman  for  his  life.  It  then 
goes  to  limit  the  determination  of  that  estate  to  trustees^ 
to  support  contingent  remainders ;  and  then  it  devises 
the  same  to  and  amongst  all  and  every  the  heirs  of  the 
body  of  Thai^s  Chapman^  as  well  female  as  male.  There 
is  nothing  b^e  to  limit  the  general  intent,  or  to  do  away 
the  teehnical  metoing  of  the  words  *'  heirs  of  the  body.'' 
It  is  argued  on  the  other  side,  that  the  words  **  as  well 
female  as  male/'  must  necessarily  mean  ''  children/'  be- 
cause the  word  ''  female"  happens  to  be  put  before  ''  male." 
But  that  is  not  the  fair  inference  from  the  words.  The 
more  reaaonaUe  construction  is,  that  the  testator  by  desig- 
nating females  as  well  as  males,  meant  that  the  estate 
should  go,  not  in  tail  male,  but  that  both  descriptions 
of  descendants  should  be  entitled.  The  general  .intent 
is,  that  all  the  descendants  of  Thomas  Chapman  shall  take; 
and  according  to  the  doctrine  in  Doe  v.  Jesson,  that  intent 
must  prevail,  unlesp  there  be  a  contrary  particular  intent 
clearly  and 'unequivocally  expressed.  Here  there  is  no 
clear  and  unequivocal  expression  of  a  contrary  particular 
intent,  therefore  the  words  ''  heirs  of  the  body  "  must 
have  th^r  legal  operation  so  as  to  give  Thomas  Chap-- 
man  on  estate  tail.  The  testator  says  that  they  are  *'  to 
take  as  tenants  in  common,  and  not  as  joint  tenants." 
Some  Stress  is  laid  upon  tiiese  words,  and  it  is  said  that 
''  heirs  of  the  body "  must  be  ccmstrued  as  words  of  pur- 
chase ;  in  the  first  place,  because  heirs  of  the  body  cannot 
take  as  tenants  in  common ;  and  in  the  second,  because 
these  being  lands  in  gavelkind,  females  cannot  take  by 
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1825.       descent  as  tenants  in  common,  but  must  taike  as  coparce- 
^"^       ners,  and  for  this  Doe  v,  Lamins  is  cited.     Now  assumincr 
Bagnall     that  these  words  are  to  have  any  operation,  still  they  can^ 
an  another   ^^^  prevent  the  operation  of  the  technical  rule  applicable 
IIarvet.     to  the  words  "  heirs  of  the  body."     But  there  is  one  fea- 
ture in  Doe  v.  Laming,  which  makes  a  material  difference 
between  this  case  and  that.     In  that  case,  the  person 
whose  **  heirs  of  the  body  '*  were  to  take,  died  in  the  Ufe- 
time  of  the  testator,  and  consequently,  ex  necessitate,  those 
words  must  in  that  case  have  been  words  of  purchase.    In 
that  case  also  there  was  no  limitation  over.     Besides,  the 
case  of  Doe  v.  Laming  has  since  been  repeatedly  shaken, 
and  certainly  it  is  no  authority  to  govern  the  present  case. 
The  case  of  Goodtitle  v.  Herring,  is  perfectly  consistent 
with  all  the  other  cases  upon  this  subject.    There  the 
words  ''heirs  of  the  body ''  did  not  stand  alone,  but  were 
explained  by  other  words  sufficiently  explanatory  of  the 
testator's  particular  intent,  to  which  the  Court  was  bound 
to  give  effect.     It  is  however  now  a  general  rule,  settled  by 
a  variety  of  authorities,  that  a  particular  intent  must  give 
way  to  a  general  intent,  unless  there  are  unequivocal  words 
to  the  contrary,  Robinson  v.  Robinson  (a),  Doev,  Aplin(Jb)f 
Doe  V.  Smith  (c),  Doe  v.  Cooper  (rf),  Frank  v.  Stovin  (c), 
Pierson  v.  Vickers  (/),  and  Murthwaite  v.  Jtnkinson  (g). 
The  Court  has  already  given  a  satisfactory  answer  to  th^ 
argument  arising  from  the  use  of  the  words,  ''  as  well 
female  as  male,''  by  shewing  that  the  word  ''  female"  may 
be  satisfied  as  applying  to  the  daughters  as  well  as  sons 
of  Thomas  Chapman's  sons,  and  consequently  that  the 
daughters  might  take  by  representation.      But  giving 
every  possible  effect  to  the  words  following  ''  heirs  of  the 
body,"  still  they  would  not  over-rule  these  latter  words, 
which  have  a  settled  technical  meaning ;  and  the  observa- 
tions of  Lord  Redesdale,  in  Doe  v.  Jesson,  are  quite  decisive 

(a)  1  Burr.  38.    3  Bro.  P.  C.  180.  (6)  4  T.  R.  82. 

(c)  7  T.  R.  531.  {d)  1  East,  229.  (c)  3  East,  548. 

(J)  5  East,  548.    (g)  Ante,  vol.  iii.  764.    <2  fi.  &C.  357,  S.  C. 
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in  order  to  remove  the  sttpposed  difficulty  arising  from  the       1825. 
words  "  as  well  female  as  male,  to  take  as  tenants  in  com-     •I^\*'* 

'  Dosdem. 

mim,  and  not  as  joint  tenants/'  for  that  learned  Lord  there     Baonall 
said,  '*  it  did  not  foUow  that  heirs  of  the  body  should  not  "^^  "^^^"^ 
take,  because  they  could  not  take  in  the  mode  prescribed ;     Haevet. 
this  only  follows,  that  having  given  to  heirs  of  the  body, 
the  testator  could  not  modify  that  gift  in  the  two  different 
ways  which  he  desired,  and  the  words  of  modification  are 
to  be  rejected/'     So  here  the  words  of  modification  must 
be  rejected,  in  order  to  give  full  effect  to  the  technical 
meaning  of  the  words,  **  heirs  of  the  body/'     [Here  the 
Court  stopped  him]. 

Abbott,  C.  J. — ^Taking  what  is  said  by  my  Lord  Eldon, 
and  my  Lord  Redesdale  in  Doe  v.  Jesson,  to  be  the  general 
rule,  I  should  say  in  the  present  case,  that  the  words, 
'^  heirs  of  the  body/'  must  have  their  legal  effect,  because 
nothing  which  follows  appears  to  be  sufficiently  strong  to 
control  their  operation,  or  convert  them  into  words  of  pur- 
chase. It  is  manifest,  on  the  face  of  this  will,  that  the 
general  intent  of  the  testator  was,  that  the  whole  of  his 
estate  should  be  in  the  family  of  his  nephew,  Thomas 
Chapman,  so  long  as  that  family  existed  ,*  and  when  there 
should  be  an  entire  failure  of  the  family,  then  it  was  to  go 
over.  That  was  clearly  the  general  intent ;  and  the  only 
way  in  which  it  can  be  effectuated,  is  to  construe  the  words 
*'  heirs  of  the  body"  as  words  of  limitation,  and  not  of 
purchase.  If  we  construe  them  as  words  of  limitation,  then 
Thomas  Chapman  takes  an  estate  tail;  and  the  estate 
may  descend  to  heirs  female  as  well  as  male.  It  is  true 
that  if  this  be  so,  those  who  come  after  him  will  not  take 
by  descent  as  tenants  in  common,  the  land  being  in  gavel- 
kind, but  then  we  must  not  infer,  because  the  heirs  of 
the  body  cannot  take  in  the  particular  mode  prescribed  by 
the  testator,  that  he  intended  they  should  take  nothing. 
If,  however,  we  construe  the  words  "  heirs  of  the  body,"  as 
words  of  purchase,  it  is  obvious  that  the  general  intent  of 
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1B35.  |i|0  toBtator  must  •  be  defisated*  It  is  not  cwteoded  that 
Doe  den.  ^^  ^^^  ^  carried- beyond  '^  children/'  and  if  so,  then  it 
3t^^^^  ifl  very  difficult  to  say,  <there  being  no  words  superadded 
V,  tO'shew.a  diflferent  intent),  that  the  childrm  of  Thomas 
HA&ysr.  Ckt^nan  can  take linore  than  an  estate  for  life-  If  ihea 
they' only  takean  estate  for  life,  what  becomes  of  ih»  estate 
afber^all  the  .cfaiUren  of  Thomas  ChaptnoM  hare  died? 
Theicflbetfjeftsuch  a  tonatmction  would  be,  that  upon  the 
death.ofitdlithe  ohUdi!«n,.the  estate  would  go  torsuch^- 
toniai  ndghtthenhappen  to  be  the  heir  at  lawof  the  tea* 
telx>r, — ^ajBon  ordadghter,  or  sons  or  daughtons,  or  perhaps 
more  distant  relatives.  So  that  if  such  be  the  conftrucr 
tion,  there  would  be  an  end  at  once  to  all  the  limitations 
i^i&vouTxOf  Thomas  Chapman  and  his  fondly.  Jf,  on  the 
4ther  hand;  'the  heii^s  of  the  body  of  Th^mqs^  Chapman 
took  the.fee^^the  same  result  would  follow;  for>aff  soon  as 
die  .'fee  VG^as  .Tested,  all  the  limitations  over  in  £airour  of  the 
otfxer bnu:iebes.Qf  the  fSamily  would  be  di$fei.t^.  Upon 
the^best  {consideration  I  am  able  to  give  to  this  willy  I  am 
of. opinion,) that  Thomas  Chapman  took  an  estate  tail;  and 
I  own^  Ibat  thongh  I  entertain  the  greatest -deference  for 
IIm^. opinion  of  those  ofimy  learned  forotheiv  who  took  part 
in  the  decision  of  the  case  of  Doe  d.  Chapman  y.  Covell^ 
1  ^annot'hdp  thinking  that  they  would  have  come  to  a 
different  conclusimi,  af  the  whole  of  the  will 'had  been,  laid 
before  them, '.and  the  pdint  had  been  presenited  to  their 
minds  in  the  .way  in  which  it  is  now  presented  (a). 

2  BAYLiBY,  J< — ^I  agree  in  the  opinion  delivered  by  my 
Lord  Chief  JMtice,  and  *  I  have  no  <iifficulty  in  sayings 
ttftef  a  cduBeful  Teview  of  this  particular  case,  that  I  was 
wrong  on  the  former  occasion,  when  this  will  was  under 
die-  consideration  of  the  Court.  I  was  very  desirous  of 
heaving  Mt.  Poison  xm  the  subject,  for  akhough  the  in- 


(a)  In  stati6g  that  case  for  the  opinion  of  the  Court,  the  part  of  the 
%rill  marlced  with  asterisks  in  p.  79,  ante,  had  been  omitted. 
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dinatien  of  my  opinion  was  rather  agaioat  Mr.  Abrahmn, 
during  his  argament,  yet^  after  the  discussion  which  the    Dok  dem^ 
ease  has  now  undergone,  I  have  no  hesitation  in  saying,    ^a  ^^^^ 
that,  upon  better   consideration,  my  former  opinion  is         v. 
flanged.     I  take  the  general  rule  upon  this  subject  to  be,     «a»v»T- 
Aat  "wherfey^  fon  find  i;he  w(»ds,  f '  heirs  of  the  faddy/' 
in  aileed  or,wiU,  if  upon  the  whole  cottteiLt  of  the  instru- 
rnoDt  it  appears  thati  the  donor  or  devisor  intended  thereby 
to  designate  particular  persons  answering  the.  description 
oT  heiis^at  his  deadly  they  are  to  be  eonstraed  as  wovds 
ef  ptschase ;  but  if  it  appears  that  he  meant  by  the  words, 
''  heiirs'of  the  body,''  to  include  a  whole  class,  and  to  com- 
prehend within  it  ei^eiy person  who  may  be  heir. of  the 
body,  then  they  are  words  of  limit^ticm,  and  the  h^rs 
take  by  descent.     If  particular  persons  are  designated, 
tiiey  at«  words  of  purchadd ;  if  there  be  no  designation  of 
pculicdar  persons,  they  are  words  of  limitation.    This,  I 
think,  will  be  fouiMl  to  be  the  general  rule,  deducible  from 
all  the  cases  from  Jtmes  v^  Morgan  (a)  f  down  to  the  present 
^time..   Mr.  Hargrwdt^  in  his  obfenrations  concerning  the 
role  in  SheU^U  case  (&),  says,  the  true  test  is,  *^  whether, 
by  a  ren)ainder  to' the  iAdrj,  either  general  or  special,  of  a 
preceding  tenant  for  life,  it  is  the  meaning  of  the  instru- 
ment to  include   the  'whole  of  his  inheritable  bloody  the 
^hole  tine  of  his  heirs ;  •or  to  design  only  certain  individual 
persons  answering  to  the  description  of  heirs  at  his  death. 
If  Ihe  formet  is  the  sense,  the  rule  (in  Shelley's  case) 
always  applies ;  and  by  vesting  the  remainder  in  the  tenant 
for  life  forces  it  to  operate  by  limitation^  even  though  the 
instrument  should  contradictorily  and  inconsistently  add 
in  express  terms,  that  the  remainder  shall  operate  as*  a 
contingent  one,  asid  enure  so  as  to  make  the  heirs  purr 
cftasers.*'     The  former  decision  of  the  Court  upon  this 
will,  in  Doe  d.  Chapman  v.  Covell^  was  prior  to  Doe  v. 
Jesson,  which  came  before  the  House  of  Lords,  and  which 

(a)  1  Bro.  C.  C.  906.  (6)  Hargrave's  Law  Tracts,  57«. 
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has  certainly  brought  our  attention  more  particularly  ot 
DoEdem     ^^®  iBgaX  decisions  upon  this  question.      I  agree  with 
Bagnall     Lord  Redesdah  in  thinking,  that  the  words  "  heirs  of  the 
^^^  ^'  body"  must  be  taken  in  their  legal  sense,  as  comprehend- 
Harvey.     ing  the  whole  line  of  heirs,  unless  we  saw  plainly  and  dis- 
tinctly an  intention  on  the  part  of  the  testator  to  the  con- 
trary.   Looking  at  the  language  of  this  will,  I  am  by  no 
means  satisfied  that  it  was  the  intention  of  the  testator,  at 
the  time  he  made  his  will,  to  keep  in  view  particular  per- 
sons, or  that  he  in  any  respect  meant  to  comprehend  the 
daughters  of  Thomas  Chapman,  so  as  to  entitle  them  to 
take  jointly,  or  as  tenants  in  common.     The  words  are, 
*'  I  give  and  devise  the  same  to  and  amongst  all  and  every 
tht  heirs  of  the  body  of  Thomas  Chapman,  as  well  female 
as  male.**     Now  the  females  would  not  be  heirs  of  the 
body,  if  the  testator  meant  by  ''  females"  daughters:  but 
if  these  words  are  used  as  shewing  an  intention  to  limit 
the  estate  to  Thomas  Chapman  and  his  heirs  in  tail  ge- 
neral, then  the  description  of  persons  to  take  would  be 
perfectly  satisfied,  for  by  that  construction,   the  grand- 
children of  Thomas  Chapman,  being  daughters  as  well  as 
sons,  would  take.    This  view  of  the  case  was  aptly  illus- 
trated by  my  brother  Littledahf  in  the  course  of  the  argu- 
ment.    Suppose  Thomas  Chapman  had  six  sons,  three  of 
whom  died  in  his  life-time,  each  leaving  a  daughter  or 
daughters,  who,   upon   the  death  of  Thomas  Chapman 
would  be  the  persons  to  take,  and  who  would  answer  the 
description  of  ^'  heirs  of  the  body  V*  Why,  the  daughters 
of  the  deceased  soup,  and  the  surviving  sons.    They  would 
be  heirs  of  the  body,  ^*  as  well  female  as  male."    If  three 
of  the  elder  sons  died  in  the  life-time  of  their  father,  leav- 
ing each  a  daughter,  it  is  clear  that,  upon  the  death  of 
Thomas  Chapman,  the  three  daughters,  and  his  surviving 
younger  sons,  would  constitute  the  ''heirs  of  his  body,  as 
well  female  as  male."    That  is  one  construction  to  be  put 
upon  the  words,  which  will  satisfy  their  meaning,  so  as  to 
exclude  the  intention  attributed  to  them  in  the  argument 
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for  the  plaintiff.     But  there  is  another  way  in  which  the       1825. 
words  *'  heirs  of  the  body,  as  well  female  as  male,"  might     t^^T'' 
be  satisfied.     If  there  should  be  daughters  only,  then  they     Bagnall 
would  be  heirs  of  the  body,  but  they  would  take  all  to-         ^®  ^^ 
gether  as  coparceners,  the  lands  being  in  gavelkind  ;  or  if    Harvey. 
there  were  daughters  and  sons,  then  the  daughters  would 
not  take  till  after  the  line  of  the  sons  was  entirely  extinct. 
It  might  have  happened  that  Thomas  Chapman  had  left 
one  son  and  several  daughters ;  the  estate  must,  in  that 
case,  have  gone  to  the  son  in  the  first  instance,  and  if  he 
had  died  without  issue,  it  would  then  go  to  and  amongst 
the  daughters,  but  in  that  case  the  daughters  would  take  in 
ooparcenery,  inasmuch  as  lands  in  gavelkind  could  not  go  by 
descent  to  females  as  tenants  iii  common,  or  as  joint  tenants. 
There  are,  however,  many  authorities  which   shew  that 
the  words,  "  to  take  as  tenants  in  common,  and  not  as 
joint  tenants,"   will  not  prevent  "  heirs  of  the  body," 
from  operating  as  words  of  limitation,  unless  there  is  a 
plain  and  distinct  intention,  that  they  should  operate  as 
words  of  purchase.    It  does  not. follow  that  because  the 
heirs  of  the  body  cannot  take  in  the  particular  mode  pre- 
scribed by  the  testator,  therefore  the  limitation  to  the  heirs 
of  the  body  shall  not  have  its  technical  legal  operation. 
The  case  of  Doe  v.  Jesson  shews,  that  in  such  case  the 
words  of  modification  must  be  rejected.    The  case  of  Doe 
V.  Laming  differs  from  this  in  two  important  points.     In 
the  first  place,  to  the  words  of  limitation  *'  to  the  heirs  of 
the  body,  as  well  females  as  males,"  were  superadded  the 
words  '^  and  to  their  heirs  and  assigns  for  ever;"  therefore 
the  devise  could  not  have  been  satisfied  by  an  estate  tail 
in  the  ancestor.   In  forming  a  judgment  as  to  the  effect  of 
a  devise  to  the  "  heirs  of  the  body,"  the  Court  always 
takes  into  consideration,   whether  th^re  are  any  other 
words  superadded,  so  as  to  alter  the  legal  import  of  the     ^ 
previous  limitation.     Another  circumstance,  noticed  by 
Lord  Mansfield,  in  giving  his  judgment  on  that  case,  in 
order  to  shew  that  the  devise  there  could  not  operate  by 
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1325.  way  6f  Uimtatiofii,  ynsy  that  the  v4A  contaiiied  no  jreoiaiiv- 
j|^^^,  der  crrer*  Now  in*  the  present  ca.8e  theirb » are  nd  vtorAB  of 
BAexALt  limitation  superadded,  and  tiiere  is  nothing  to  shew  what! 
and  ttootlier  ^^^^^^^  ^^  persons  who  are  to  take  as  **  heitt  of  tlie  body^' 
Harvey,  would  have,  if  they  were  to  take  a»  piorcha^rg.  The  only 
ground  for  inferring  that  th^  were  to  take  an  estate  in  fee, 
is  from  the  use  of  the  words  **real  e$iate,"  in  tbfe  pre*' 
vious  part  of  the  wiH.  But  if  they  were  to  take  an  estate 
inf4e,  that  would  entirely  defeat  every  other  limitation  in 
the  witt,  because  the  words,  '^  and  for  default  of  such 
issue/'  must  mean,  default  upon  an  indefinite  'failure  of 
issue,  and  then  all  die  limitations  over  would  be  by  way 
of  executory  devise,  attd  bad/  as  being  too  remote.  In  the 
former  case  stated  for  the  opinion  of  the  Court,  no  doubt 
some  of  the  limitations  over  wei^e  stated,  and  if  Ihey^had 
been  brought  more  immedl^ly  under  our  consideration^ 
they  ou^t  to  have  cOntrdlled  oUr  jndgment  in  the  opinion, 
delivered  on  that  occasion }  biit  one  of  the  very  strong  li- 
mitationa  over  which  is  now  particularly  pointed  out  to 
our  attention,  and  for  which  the  600  years'  term  was  cre-^ 
ated,  was  not  at  all  brought  uiider  our  considenttion. 
Whether  that  would  have  had  any  influence  upon  our 
judgment,  I  cannot  pretend  to  Bay,  but  for  the  reasons  now 
given,  I  am  perfectly  free  to  confess  that  the  formw  de* 
cimon  was  not  a  right  on^f  and  that  upon  the  true  con- 
struction which  ought  to  be' put  upon  this  will,  thiis  is  a 
devise  of  ai^  estate  to  TAoma^  Chapman  in  tail  general, 
and  consequently,  the  lestors  of  the  plaintiff  are  not  en-^ 
tided  to  recover. 

HoLBOVD,  J. — I  also  think  we  must  construe  the  words 
'^  heirs  of  the  body,"  as  words  of  limitation,  and  conse- 
quendy  that  Thomas  Chapman  took  an  estate  tail>  The 
case  of  Doe  v.  Jesson,  decided  by  the  House  of  lords,  and 
the  principles  which  miist  be  considered  as  established  by 
that  case,  go  directly  to  ^the  present  case,  and  compel  us 
to  decide  that  this  was  an  estate  tail.     There  is  but  one 
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ciicmnBtance  which  at  «H  differs  this  case  fipom  thaty  and       1825L 
that  18  in  the  use  of  the  word  '^  estate/'  which  is*  in  the    ,^^!^T^ 

iMfw  aino. 

subject  of  the  devise^  and  which  in  many  oases  has  been  Baoviix 
construed  as  giving  the  fee^  without  words  of  inheritance^  ^ 
but  I  think  it  ought  to  have  no  efiect  upon  our  pvesent  Hartbt. 
opinion.  It,  appeared  tb  me  on  the  foriner  occasioti,  that 
from  the  use  of  the  word  *'  estate/'  together  with  the  other 
words  of  the  devise,  shewing  that  <the  testator  meacnt'  that 
the  heirs  should  take  as  tenants^in  common,  (which  would 
be  inconsistent  with  their  'taking  by  descent)^  they  must 
take  an  estate  by  purchase,  wiUiout  wUch.  all  his  direct 
tions  could  tiot  be  carried'  into  effect^  and  consequently 
that  the  word  *'  estate"  would  be  sufficient  U3  give  the 
children  of  Thoimts  Chapman  an  estate  ifir  fee :  But  I 
am  now  satisfied,  that  in*  consequence  of  -  the  subsequent 
limitations  over/  the  word*^'  estate"  would  not  be  suffiei^ 
ekt  in  this*  case  to^^arry  the  fee  to  the  children*  If  we 
were  to  hold  that  itj^id,  the  oonttequence  would  be,  that 
whatever  was  the  intention  of  ^th^  testator  with  regard  Co 
the  mode  in  which  the  heirs  of  the  body  of  Thomas  Chap^ 
hum  should  take,  although 'his  wishes  in 'that  respect 
could  not  be  carried  into  effect,  yel  we  should  be  deciding 
that- they  .CQfidd  only  take  an  estate  forKfe^,  and  then  the 
estate  would  go  o^r  to  the  heir^  at  law,  even  though 
there  should -be  issue  of*the  bodies  of  the  heirs  of 'the  body 
of  Thomas  Chapman  ih  -  existence,-  which  would  be  con^ 
traiy  to,  and  would  utterly  defeat  the  main  intention  of 
the  testator.  It  is  obvious  that  the^  testator  did  not  mean 
the  estate  to  go  over  to  the  othkr  branches  of  the  femify 
nntil  the  whole  of  theissue  of  Thomas  Chapman  shoiild  b^  s 

estinct.  Admitting  that  by  ^ving  effect  to  this  main,  in- 
tent, his  other  intent,  namely/  that  the  heirsof  the  body 
woe  to  take  as  tenants  in  common,  and  not  as  joint  te- 
nants, woidd  be  defeated,  yet  by  law  that  intent  must  be 
sacrificed  to  that  which  was  the  primary  object  of  the  de^ 
▼ise.  It  appears  to  me  therefore,  that  in  order  to  effectuate 
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1825.       the  intention  of  the  testator^  we  must  hold  that  the  words 

'-^"j         "  heirs  of  the  body"  of  Thomas  Chapman  gave  him  an 

Bagnall    estate  ta^»  and  that  his  children  took  by  descent.    This 

and  another  construction  is  expressly  warranted  by  Doe  v.  Jesson,  on 

Haevkt.     the  authority  of  which,  I  thinl:^  this  can  only  be  cona- 

dered  an  estate  tail  in  Thomas  Chapman. 

LiTTLEDALEy  J. — Where  an  estate  for  life  is  given  to  a 
person,  with  a  limitation  to  ''  the  heirs  of  his  body/'  or 
*^  his  issue/'  or  other  expressions  denoting  descendants, 
there  are  a  great  number  of  cases  which  shew,  that,  within 
the  rule  in  Shelley^ s  case,  the  devise  is  of  an  estate  tail  to 
the  first  taker.  That  principle  may  now  however  be  consi- 
dered as  finally  settled  in  almost  all  cases,  by  Doe  v.  Je^- 
son,  which  is  similar  to  the  present  in  every  material  cir- 
cumstance. In  this  case,  the  limitation  is  to  the  heirs  of 
the  body  as  well  female  as  male,  to  take  as  tenants  in  com- 
mon, and  not  as  joint  tenants.  Theroithe  limitation  was  to 
W,  for  life,  and  after  his  decease,  to  Tiie  heirs  of  his  body, 
in  such  shares  and  proportions  as  W.  by  deed  should  ap- 
point; and  for  want  of  such  appointufient,  to  the  heirs  of 
the  body  of  TT.,  share  and  share  alike,  as  tenants  in  com- 
mon. In  that  case  the  House  of  Lords  decided,  that  the 
words  '^  as  tenants  in  common,"  might  be  left  out  of  the 
question,  as  being  inconsistent  with  the  general  intent, 
which  is  much  stronger  than  this,  because  there  the  powev 
of  appointment  shewed  more  unequivocally, the  particular 
intent  of  the  testator;  but  there  having  been  no  appointr 
ment,  it  was  held  that  the  words  '^  heirs  of  the  body," 
«  must  be  construed  as  words  of  limitation,  and  not  as  words 

of  purchase.  In  the  present  case  it  is  urged,  that  because 
the  devise  is  to  the  heirs  of  the  body  '^  as  well  female  as 
male,"  they  must  be  construed  as  words  of  purchase,  and 
for  that  Doe  v.  Laming  is  cited.  I  havealready  intiinated, 
in  the  course  of  the  argument,  that  I  think  the  word  '^  fe- 
male" may  be  satisfied,  by  holding  that  the  females  might 
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take  by  repreaentatioii.     In  all  the  cases  where  a  devisor       i825. 
uses  the  words  "  heirs  of  the  body"  of  the  first  taker,  he    Jy^^T^' 
means  that  the  estate  shall  go  in  that  Hne,  as  long  as  there     Bagnall 
are  heirs  of  the  body  of  that  individual ;  but  in  general  the   *°^  ^®  ^ 
devisor*  goes  on  to  use  other  words,  which  seem  inconsistent     Harvey. 
with  the  general  notion  of  an  estate  tail  in  the  first  taker; 
and  in  such  cases  the  Court  is  to  see  whether  the  particu- 
lar expressions  so  superadded,  are  or  are  not  repugnant  to 
the  legal  effect  of  the  words  ^'  heirs  of  the  body/'  and  if 
they  are  not,  then  to  give  the  latter  words  their  full  opera- 
tion.   Acting  upon  that  general  principle,  I  am  of  opinion 
that  the  words  ''  heirs  of  the  body/'  in  this  devise,  are  not 
contioOed  by  the  expressions  which  follow,  and  conse- 
quently that  Thomas  Chapman  took  an  estate  tail.     It  can- 
not be  said,  that  the  words  *'  all  my  real  estate/'  used  in 
the  previous  part  of  the  will,  shew  an  intention  on  the  part 
of  the  testator  to  give  an  estate  in  fee  to  the  children.    In 
general  those  words  ^uld  give  the  fee,  but  here  they  can- 
not have  such  a  construction,  because  the  testator,  in  ex- 
press terms,  disposes  of  the  whole  of  the  fee,  in  the  first  in- 
stance, to  Thomas  Chapman  for  life;  and  after  his  decease ' 
to  the  heirs  of  his  body,  remainder  for  a  term  of  600  years, 
remainder  to  the  two  other  nephews,  and  remainder  over  to 
testator's   own  right  heirs  for  ever.    It  does  not  neces- 
sarily follow  because  the  word  '*  estate"  is  used,  that  the 
whole  is  to  go  to  one  class  of  individuals;  it  only  proves 
that  the  testator  meant  to  dispose  of  the  whole  of  his  real 
property,  in  the  manner  subsequently  provided  by  his  will. 
If  we  were  to  hold  that  Thomas  Chapman's  children  took 
a  fee,  the  whole  effect  of  the  Umitation  over  would  be  de- 
feated.    The  limitation  over  is,  '^  and  for  default  of  such 
issue."     That  means,  a  general  failure  of  issue,  when  the 
estate  is  to  go  to  the  other  branches  of  the  family.    It  is 
said,  that  Thomas  Chapman's  children  took  only  an  estate 
f<Hr  life ;  but  that  is  contrary  to  the  intention  of  the  testator^ 
in  Qsing  the  words  "  heirs  of  the  body/'  which  shew  that 

VOL.  VII.  H 
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1825.       as  long  as  there  should  be  heirs  of  the  body  of  T.  Chap^ 
man  in  existence  they  should  take  by  virtue  of  the  will. 


Doe  dem. 

Bagnall     and  that  cannot  be  done^  without  holding  that  Thomas 

and  another 

V. 

Harvey. 


Chapman  took  an  estate  tail. 


Judgment  for  the  defendant. 


Dob  d.  Morecrapt  i>.  Meux  and  others. 

Covenants  J,  HIS  was  an  ejectment  for  certain  premises  situate  in  the 
rally;  and  to  parish  of  St-  Paul,  Covent  Garden,  in  the  county  of  Mid- 
repai'r  within    rf/^,^j..    At  the  trial  before  AblMtt,  C.  J.,  at  the  Middlesex 

three  months 

after  notice  in  adjourned  sittings  after  Trinity  term  1824,  a  verdict  was 
de^endem^c^ '^'^^^  for  the  lessor  of  the  plaintiff,  subject  to  the  opinion 
venants.  of  the  Court  on  the  following  case: — 

landlord^  find-  ^^  ^^^  ^^7  ^^  ^^  demise,  whicl|^iras  laid  on  the  27th 
'"^^^  ^^  •  December  1823,  the  lessor  of  the  plaintiff  was,  and  still  is, 
sesoutofre-  landlord  of  the  premises  in  question.  9y  indenture  of 
pair,  gave  the  i^ase  made  1st  June,  1769,  between  S.  Rowley  and  J. 

tenant  three  ^ 

months*  notice  Rowley  of  the  one  part,  and  J.  Chase  and  J.  Cox  of  the 

suan^to'^lus^w-  ^^^^^  P^  ^'  ^^^owley  and  J.  Rowley  demised  the  premises 
venant:—  in  question  to  J.  Chase  and  J.  Cox^  for  73  years  and  a 
he  could  not    q^c^rtei*;  froiQ  Lady-day  1769,  with  the  usual  reddendum 

maintain  and  covenant  to  pay  rent,  and  containinec  covenants  of  the 
ejectment  for  , 

a  forfeiture  un-  lessees  for  themselves  and  assigns,  and  a  clause  of  re-entry 

momhte  *®  '^"^^^ '~''  ^^^  *®  ^^^  ^'  ^^^  ^^^  •^-  ^^'  ^^ 
elapsed;  and  themselves,  their  executors,  &c.,  do  and  each  of  them  doth 

Ae^notice  was  coveii«^t>  ^^^^  they,  their  executors,  8lc.,  shall  and  will,  at 

a  waiver  of  the  their  Own  proper  costs  and  charges,  from  time  to  time  and 

general  cove-  ^^  ^^  times  hereafter,  during  the  term  hereby  granted,  when 

nant  to  repair.  ^^^  ^  often  as  need  shall  be,  well  and  sufficiently  repair, 

support,  and  keep  the  said  messuage,  &c.,  in,  by,  and 

with  all  and  all  manner  of  needful  and  necessary  reparations 

and  amendments  whatsoever,  and  so  yield  them  up  at  the 
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end  of  the  said  demised  term.  And  ftirtfaer,  that  it  shall  1825. 
and  may  be  lawful  to  and  for  the  said  5.  Rawky  and  her  ^|^^^^ 
aBsigns,  during  the  continuance  of  her  estate  in  the  said  Mokecratt 
demised  premises,  and  after  the  determination  thereof^  to  i^is'ijx 
and  for  the  said  •/•  Rowley,  bis  heirs  and  assigns,  8ic.,  at  and  otben. 
her,  his,  or  their  free  wills  and  pleasures,  at  any  conyenient 
hour  in  the  day-time,  twice  or  oftener  in  every  year  of  the 
said  term,  to  enter  upon  the  premises,  and  see  the  state 
and  condition  of  the  reparations  of  the  same;  and  of  all 
defects  and  want  of  reparations  then  and  there  found,  to 
give  or  leave  notice  or  warning  in  writing,  at  the  said  de- 
mised premises,  unto  or  for  the  said  J.  Chase  and  /.  Cox, 
their  executors,  8ic.,  to  repair  and  amend  the  same  within 
three  calendar  months  then  next  ensuing;  the  said  J.  Chme 
and  J.  Cox,  for  themselvesi  their  heirs,  executors,  ice,,  do 
covenant  to  repair  and  amend  all  such  defects,  of  which 
such  notice  or  warning  shall  be  so  given."  Proviso  for  re- 
entiy  if  said  J.  Cha^  and  •/.  Cox,  their  executors,  &c., 
shall  not  perform,  fulfil,  and  keep  all  and  singular  the  co- 
venants in  the  said  lease,  to  be  by  them  performed,  fulfilled 
and  kept.  The  said  term  and  interest  in  the  premises 
vested  in  the  defendants,  before  the  dilapidations  and  no- 
tice to  repair  hereinafter  mentioned.  The  premises  being 
in  some  respects  out  of  repair,  the  lessor  of  the  plaintiff,  on 
the  7th  August,  1823,  caused  a  written  notice  to  repair  to 
be  served  on  the  defendants,  requiring  them  to  do  certain 
necessary  repairs  therein  mentioned,  within  three  months 
then  next  fi^Uowing,  in  these  words:  ^*  I  do  hereby  require 
you  to  repair  and  amend  the  same  within  the  space  of  three 
calendar  months  from  the  delivery  of  this  notice,  as  wit- 
ness my  hand  this  6th  day  of  August,  1823.  W.  More- 
trajtr  On  the  24th  October,  1823,  the  lessor  of  the  plain- 
tiff received  half  a  year's  rent  to  the  29th  September,  1823, 
being  previously  to  the  expiration  of  the  said  three  months' 
notice  to  repair.  The  premises  were,  and  continued  out  of 
repair  from  the  time  of  serving  the  said  notice  to  repair, 
until  the  time  of  the  trial  of  this  action.    The  question  for 

h2 
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1625.       the  opinion  of  the  Court  is,  whether  the  lessor  of  the  plain- 

i^^T^'      **ff  ^^  .entitled  to  declare  in  ejectment  until  the  time 

MoRECBAPT  mentioned  in  the  notice  to  repair  had  expired:     If  the 

Meux       Court  shall  be  of  opinion  that  the  action  was  brought  too 

•and  others,    soon,  a  nonsuit  to  be  entered ;  otherwise  the  verdict  to 

stand. 

-Chitty,  for  the  lessor  of  the  plaintiff*    The  question  in 
'thiB'case  will  turn  entirely  upon  the  effect  of  the  notice  to 

*  repair.  It  is  clear  that  the  covenants  in  the  lease,  to  keep 
the  premises  in  repair  generally,  and  to  repair  within  three 
months  after  notice,  are  independent  covenants,  Wood  v. 
Day  {a).  Being  independent  covenants,  then,  it  is  sub- 
mitted that^the  bi-each  of  either  will  work  a  forfeiture.  In 
Horsfall  v.  Testar{b)y  the  covenant  was  "  to  repair  the 
premises  at  all  times  as  often  as  need  or  occasion  should 
require,  and  at  farthest  within  three  months  after  notice," 
and  the  Court  held  it  to  be  one  entAe  covenant,  the  former 
part  being  only  qualified  by  the  latter.    So  that  this  case 

'  is  perfectly  distinguishable  from  that.  The  case  of  Rot  d. 
Goatly  V.  Paine  (c)  seems  an  express  authority  in  favour  of 
the  plaintiff's  right  to  maintain  this  action.  In  that  case 
the  covenants  were  precisely  similar  to  those  in  the  present 

'Case;  first,  a  general  covenant  to  keep  the  premises  in  re- 
pair, and  second,  a  covenant  to  repair  within  three  months 
after  notice  left  on  the  premises.  The  premises  being  out  of 
repair,  the  landlord  gave  notice  to  repair ybr/Ati;tYA,  and 
before  three  months  had  expired  from  giving  the  notice  he 
brought  an  ejectment,  and  it  being  objected  that  the  action 

'  was  brought  too  soon.  Lord  Ellenborough  said :  "  The  in- 

*  denture  contains  a  general  covenant  to  keep  the  premises  in 
^repair.     By  breach  of  this  the  lease  was  forfeited  and  the 

notice  was  no  waiver  of  the  forfeiture."  It  cannot  be  said 
in  the  present  case,  that  the  notice  to  repair  within  three 
months  was  a  waiver  of  the  previous  forfeiture  incurred. 

(a)  1  J.  B.  Moore,  3B9.    7  Taunt.  646.  S.  C.      (h)  1  J.  B.  Mooie,  89. 
7  Taunt.  385.  S.  C.        (c)  2  Campb.  520. 
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The  leaaor  of  the  plaintiff  had  a  prior  right  of  eviction  for  1325. 
a  forfeiture,  by  the  breach  of  the  general  covenant  to  keep  '-^\^' 
in  repair.  Notice  to  repair  within  three  months,  therefore,  Mokecraft 
was  not  a  disaffirmance  of  that  prior  right.  The  three  meux 
months'  notice  is  merely  given  for  more  abundant  caution,  and  others. 
and  stands  upon  the  same  footing  with  a  second  notice  to 
quit,  which  is  hot  a  waiver  of  the  first.  The  mere  act  of 
giving  notice,  unless  something  is  done  upon  it,  cannot 
deprive  the  plaintiff  of  bis  right  of  re-entry.  It  is  not 
like  the  case  of  a  tenant  beginning  to  do  repairs  upon  a 
notice  given,  and  thereupon  the  landlord  becomes  recon- 
ciled; but  here  the  premises  remained  in  statu  quo  up  to 
the  very  time  of  the  trial.  [Bayley,  J.  The  covenant  is,  to 
keep  the  premises  in  needful  and  necessary  repairs ;  now 
the  case  does  not  state  that  the  repairs  which  the  defendants 
were  required  to  do,  were  needful  and  necessary].  The 
covenant  requires  that  the  premises  shall  be  absolutely 
repaired.  Even  a  broken  window,^  unless  repaired,  would 
amount  to  a  forfeiture  within  the  terms  of  the  covenant. 
[Hobvyd,  J.  According  to  your  argument,  if  the  tenant* 
in  consequence  of  the  notice  to  repair,  had  fully  repaired 
frithin  the  three  months,  still  the  lease  would  be  forfeited]. 
The  argument  certainly  amounts  to  that ;  and  it  is  sub- 
mitted that  the  forfeiture  for  the  breach  of  the  general 
covenant  to  keep  in  repair  is  not  waived  by  the  notice^ 
[Bayley,  J.  The  question  is,  whether  the  forfeiture  is  net 
necessarily  waived  thereby  ? — Holroyd,  J.  The  action  for 
damages  may  not  be  waived,  but  the  question  is  whether 
the  landlord  can  now  go  for  a  forfeiture?  In  the  case  of 
a  breach  of  covenant  for  the  non-payment  of  rent,  covenant 
will  lie,  but  the  forfeiture  would  be  gone,  and  yet  there 
might  be  a  breach  of  the  covenant. — Baylej/^  J\  Foi^ 
feitures  are  odious  to  the  law,  and  they  may  he  waived.] 
The  case  of  Roe  v.  Paine  seems  precisely  in  point  with 
this. — [Liitledale,  J.  There  the  notice  w^9  to  repair ybrM- 
with. — Bay  ley,  J.  Here  the  notice  is  to  repair  within  three 
months,  and  for  any  thing  that  appears  the  tenant  might 
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1825.       have  done  all  that'was  necessary  tntiiin  the  tbfiee  months. 

J^"?^     — IMtkdak,  J,   Bat  "  forthwith"  means  a  reasonable  time 

MoRECKA^  to  the  party  to  do  what  is  required  to  be  done  in  the  oom- 

1^^^^       mon  tioutse  of  things.    Here  the  tenant  might  hai^  done 

and  othen.    all  that  was  required  within  the  three  months^  and  be  was 

not  bound  to  do  it  until  the  last  day]. 

Brougham,  contrite  was  stopped  by  the  Court. 

Batley,  J.  (a). — I  agree  that  upon  the  authority  (rf*  the 
case  of  Wood  v.  Day,  these  are  distinct  and  indep^dent 
covenants,  ome  to  put  in  repair  when  need  shall  be,  and  the 
other  within  three  months  upon  notice,  in  writing,  given 
for  that  purpose.  In  this  case  the  landlord  had  his  option 
to  proceed  upon  either  one  or  the  other.  He  might  have 
maintained  an  action  of  covenant  for  the  breach  of  the 
first,  in  not  keeping  in  repair ;  but  it  does  not  follow  that 
he  might  bring  an  ejectment  for  a  forfeiture.  This  is  an 
ejectment  for  a  forfeiture,  and  the  law  holds  a  lessor  strictly 
in  the  case  of  a  forfeiture ;  fdr  if  there  has  been  any  thing 
like  a  waiver,  it  is  an  answer  to  his  ejectment.  The 
questi6n  then  is,  whether  there  has  not  been  a  waiver  in 
this  case  ?  On  the  6th  August  the  landlord  finds  the  pre^ 
mrses  out  of  repair.  What  does  he  do  ?  He  does  not 
insist  upon  aii  immediate  forfeiture;  he  does  not  bring 
his  ejectment  then ;  on  the  contrary/ he  affirms  that  the 
tenancy  subsists  up  to  the  29th  September  following,  by 
receiving  on  the  24th  October,  half  a  year's  r^t  up  to  that 
day.  On  the  7th  August  he  gives  a  notice  to  repair  with^ 
in  three  months.  Is  not  that  in  effect  saying,  *'  If  you  do 
repair  within  three  months  I  will  not  bring  an  ejectment 
for  a  forfeiture  V*  Before  that  time  however  has  elapsed, 
and  before  it  is  ascertained  whether  the  tenant  will  or  will 
not  repair,  an  ejectment  is  brought.  The  case  of  ISoe  v. 
Paine  appears  to  me  to  be  perfectly  distinguishable  firom 
this,  because  there  the  language  of  the  notice  to  repair  is 

(o)  Abbott,  C.  J.,  was  absent. 
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veiy  different.    H«re  tbe  landlord  gives  notice  to  repair       1325. 
within  three  months,  and  the  tenant  has  the  whole  of  that     ^"T' 

Dob  dem. 

time  to  comply.    There  the  landlord  says^ ''  Repair  forth-  Morecraft 

with;  that  is,  promptly,  directly,  and  if  yon  b^n  io       m^ux 

repair  directly,  I  waive  the  forfeiture."    The  language  of   axul  others. 

the  two  different  notices  shews  that  the  parties  hold  out  a 

different  rule  for  the  conduct  of  the  tenants.    In  the  one 

the  landlord  says,  ''  If  yon  repair  within  three  months  I 

shall  be  satisfied ;"  but  in  the  other  he  says,  ^'  You  must 

repair  forthwith.''    Upon  the  principle,  therefore,  that  the 

notice  to  repair  within  three  months  was  a  waiver  of  the 

first  breach,  and  that  the  plaintiff*  was  bound  to  wait  until 

the  expiration  of  the  three  months,  I  think  this  ejectment 

was  brought  too  soon.  * 

HoLBO  YD,  J. — I  am  of  the  same  opinion.  I  think  that 
the  notice  to  repair  within  three  months  amounted  to  an 
admission  of  a  continuing  tenancy  until  that  time  had 
expired,  and  that  the  plaintiff  could  not  bring  his  eject- 
ment until  after  the  three  months  had  elapsed.  For  this, 
and  iike  other  reasons  intimated  in  the  course  of  the  argu- 
ment, it  appears  to  me  that  the  ejectment  was  brought 
too80(m. 

LiTTLBDALB,  J. — I  think  the  three  months'  notice  to 
repair  was  a  waiver  of  the  original  breach  of  covenant,  and 
that  ejectment  could  not  be  maintained  until  the  time 
m^itioned  in  the  notice  had  expired. 

Postea  to  the  defendants. 


Mandayy 
•n  XTT  November  7  th, 

Bbunton  1?.  White.  v^^^^m 

KOTCH  moved  to  chanee  the  venue  in  this  case  from  \^^^^  no* 

changeable 

London  to  Lancashire,  on  the  usual  affidavit.    The  cause  where  the 
of  action  was  the  infringement  of  certain  letters  patent,  ^*^  j^n^nire^ 
granted  to  the  plaintiff  for  an  improvement  in  mechanism,  ment  of  a 

patent. 
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Per  Curiam. — ^We  know  of  no  precedent  for  this  ap- 
plication ;  and  unless  some  instance  is  cited  in  which  the 
Court  has  changed  the  venue  where  the  cause  of  action 
was  the  infringement  of  a  patent,  we  cannot  grant  the 
present  motion. 

RoUh  said,  he  could  not  find  any  authority  for  the  ap* 
plication/  and  therefore  took  nothing  by  his  motion. 

Rule  refused  (a). 

(o)  Vide  Tidd,  653.    8th  ed.  2  Archbold  Pr.  175. 


Monday      Clark  V.  The  Mayoe,  Baiuffs,  and  Burgesses  of 
November  7th,  Berwick-upon-Tweed,  and  Saunderson. 

Where  defen-  X  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
proceediDgs  ^^y  ^^  Master  should  not  review  his  taxation^  and  allow  the 
from  an  info-  defendants  their  costs  upon  a  jud^ent  of  non-pros.  The 
certiorari,  affidavits  disclosed  the  following  facts.  Early  in  January, 
ESuTfol-*  1^21,  the  defendants  distrained  the  plaintiff's  goods  for 
low  the  suit.  rent.  On  the  19th  of  the  same  month,  the  plaintiff  re- 
ifdd'Ldant'  plevied,  and  entered  into  the  usual  bond,  conditioned  to 
signs  judg-     appear  and  prosecute  his  suit  with  effect  in  the  court  of 

mentofnon-      **  * 

pros,  for  want  Pleas  at  Bertoick.    At  a  court  held  on  the  23d  of  Jantf- 

ofadeclara-    ^^^^  ^^  plaintiff  entered  an  action  of  replevin,  and  at  a 

regular,  and  is  court  held  on  the  Qih  February y  he  filed  a  plaint  against 

costs."^       ^  ^0  defendants,  before  the  mayor  and  bailiffs,  who  were 

both  judges  of  the  court  and  members  of  th6  corporation, 

and,  as  such,  defendants  in  the  suit.     Upon  this  ground 

the  defendants  removed  the  suit  into  this  Court,  by  writ  of 

certiorari,  returnable  in  one  month  after  Easter,  and  of 

which  the  plaintiff  had  notice.     A  rule  to  declare  was 

afterwards  served,  which  the  plaintiff  neglected  to  ..obey, 

upon  which  the  defendants  signed  judgment  of  non-pros. 

The  Master  being  of  opinion  that  the  judgment  was  ir- 
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Degolar,  refused  to  allow  the  defendants  their  costs,  and  the        I825. 
present  role  was  obtained,  against  which  ClIek' 

E.  Alderson  shewed  cause.  The  judgment  was  inre-  Berwick. 
golar,  consequently  the  defendants  are  not  entitled  to  costs* 
The  well  known  distinction  between  a  removal  by  writ  of 
recordari  facias  loquelam^  and  by  writ  of  certiorari,  decides 
this  case.  In  the  former  writ,  a  day  is  given  to  each  party 
to  appear  in  the  court  above,  and  upon  that  ground  the 
defendant  is  entitled  to  costs  upon  a  judgment  of  non-pros, 
Davies  v.  James  {a) ;  but  where  the  suit  is  removed  by 
cwtiorari  or  habeas  corpus,  no  day  is  fixed,  and  the  plain- 
tiff is  not  bound  to  follow  the  suit;  therefore  a  non-pros 
is  irregular,  and  does  not  entitle  the  defendant  to  costs.  * 

Ciaek  V.  Dixon  (ft). 

Ingham,  contr^.  It  must  be  admitted,  upon  the  au- 
thority of  Davies  v.  James,  that,  where  the  defendant,  in 
an  inferior  court,  removes  the  suit  by  habeas  corpus,  the 
plaintiff  is  not  bound  to  follow  him.  But  there  is  this 
material  difference  between  a  removal  by  habeas  corpus 
and  by  certiorari,  that  in  the  former  no  day  is  fixed  for 
the  return,  and  in  the  latter  there  always  is.  In  Watson 
T.  Eagle  {c),  which  was  the  case  of  a  removal  by  certiorari, 
the  court  of  Common  Pleas  set  aside  the  judgment  of  non- 
pros, upon  the  ground  that  it  was  signed  too  soon ;  but  the 
distinction  now  pointed  out.  was  admitted  in  argument,  and 
the  objection  now  relied  on  by  the  other  side,  was  not 
taken.  There  is  a  further  distinction  between  the  two 
modes  of  removal ;  namely,  that  the  certiorari  removes  the 
record  itself  (d),  and  the  habeas  corpus  the  copy  ovly ;  con- 
sequently, the  observations  of  Buller,  J,,  in  Davies  v. 
James,  respecting  a  removal  by  habeas  corpus,  do  not  apply 
to  this  case,  where  the  removal  is  by  certiorari. 

(a)  1  T  R.  372.    See  Tidd,  419.  6th  ed. 
(6)  3  M.  &  S.  93.  See  Tidd.  412.  8th  ed.         (c)  4  J.  B.  Moore,  190. 
(d)  Falmer  v.  Fortythey  ante,  vol.  vi.,  497. 
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10^^  Abbott,  C.  J. — ^The  distinction  pointed  out  by  Mr. 

Clabk      Justice  Btdler,  in  the  case  of  Davies  y.  Jama,  shews  that 
V.  the  judgment  of  non-pros  signed  in  this  case  is  irregular^ 

Bbbwick.  therefore  it  follows  that  the  defendants  aro  not  entitled 
to  their  costs.  I  think  that  distinetioh  is  a  perfectly  sound 
one.  The  writ  of  recordari  directs  that  the  sheriff  shall 
have  ihe  record  before  the  justices  at  Westmiaster,  on  a 
day  certain,  ^'  and  prefix  the  same  day  to  the  parties,  that 
they  be  then  there  to  proceed  in  that  plea,  as  it  shall  be 
jttst."  The  writ  of  certiorari  gives  no  such  directiou,  bat 
simply  requires  that  the  record  and  process  shall  be  re- 
turned ;  and  where  no  day  is  given  to  the  party  to  appear, 
we  have  no  authority  to  pronounce  judgment  against  him 
for  not  appearing.  This  rule,  therefore,  must  be  dis- 
charged. 

The  other  judges  concurred. 

Rule  discharged  (a). 

(a)  Vide  Tidd.  413,  419.  8th  ed.    FiU.  Nat.  Brev.  162,  458.    Gilb. 

Repl.  106,  107.  ^ 


Novemb^Bth.  Latimbr  V,  Batson,  esq. 

b^nHck^as-  This  was  an  action  against  the  late  sheriff  of  Oxford- 
sisnee  of  a  shire,  for  a  trespass  in  seizing,  taking,  and  carrying  away 
StSS^thT  ^^^^^^  goods  and  effects,  the  property  of  the  plaintiff. 
sheriff  under  Plea,  not  guilty ;  and  issue  thereon.  At  the  trial  before 
tke  goodsof^  Garrow,  B.,  at  the  last  assizes  for  the  county  of  Oxford, 
A.,  allowed     Hi^  ^asc  was  this :— In  Michaelmas  term,  1819,  a  Mr. 

the  latter  to  %     %    n     »      % 

remain  in  the  RuAardson  had  obtained  a  judgment  against  His  Grace  the 
SSdl^SS^ent  ^^^  ^f  Marlborough,  for  the  sum  of  3070/. ;  and  on  the 
of  the  goods    6th  November,  1823,  he  sued  out  a  testatum  fieri  facias 

until  another 

execution  was  put  in,  and  the  same  effects  were  again  seized : — ^Heid,  that  the  first  ex- 
ecution, beine  notorious,  the  assignee  of  the  bill  of  sale  might  maintain  trespass  against 
sheriff,  and  that  an  absolute  change  of  possession  was  not  necessaxy  to  giye  effect  to  the 
bill  of  sale  as  against  creditors. 
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iflfto  Oxfwdikire,  to  tevy  die  amount  upon  tlie  fumiture 
and  effisc^  in  the  mansMm  of  Menheim,  but  it  was  not 
eitecuted  until  the  28th  Jatmary,  1624,  when  the  sheriff, 
under  ah  alias  €.  fa,  efie^ed  aseisore.     An  inventory  was 
Aea  tak«n  of  the  f umitmre  and  effects,  and  a  sheriff's  officer 
being  put  into  possession,  nothing  fiirther  ^ras  doiie  until 
the  24th  September,  1824,  when  the  sheriff  executed  a  bill  of 
sale  to  Mr.  Richardson,  of  part  of  the  efiects,  to  the  amount 
of  700/.    Shortly  afterwards  Richardson  assigned  this  btli 
of  sale  to  the  plaintiff,  for  valuable  consideration,  payable 
by  two  bills  of  exchange,  at  distant  dates.     On  the  24th 
September,  lft24,  the  sheriff's  officer  was  withdrawn  from 
Kenheim ;  and  thereupon  Richardson  put  a  fanning  ser- 
vant of  his  own  into  possession,  leaving  the  bill  of  sale 
with  him,  and  also  another  bill  of  sale  of  the  remainder  of 
the  effects,  of  the  same  date.    On  the  16th  March,  1826, 
Mr.  Li^k,  another  judgment  creditor  of  the  Duke,  to  the 
amount  of  14,100/.,  took  out  an  execution  for  the  sum  of 
8,640/.,  and  a  warrant  being  delivered  to  the  sheriff's  offi* 
cer,  a  levy  took  place,  and  all  die  effects  previously  seized 
were  removed  to  Woodstock,  when  the  plaintiff  claimed  the 
goods  mentioned  in  the  declaration  as  his  property,  by  vir- 
tue of  the  bill  of  sale  assigned  to  him  by  Richardson.   Up 
to  the  time  of  the  last  execution,  the  Duke  continued  to 
reside  at  BUnheim,  And  had  the  undisturbed  use  and  en- 
joyment of  all  the  efiects  claimed  by  the  plaintiff  under 
the  Irill  of  sale.    It  was  not  denied  that  Richardson's  exe- 
culaon  was  notorious  at  Woodstock  and  in  the  immediate 
neighbourhood  of  Blenheim.     Under  these  circumstances 
it  was  cotitended,  oh  the  part  of  the  defendant,  that  as- 
suming the  assignment  by  Richardson  to  the  plaintiff  of 
the  property  in  question  to  be  bond,  fide,  still  it  was  void  as 
against  other  creditors,  inasmuch  as  there  had  not  been  a 
complete  change  of  possession,  and  Wordall  v.  Smith  (a) 
was  cited.    The  learned  judge  left  it  to  the  jury  to  say 

(a)  1  Camp.  332. 
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1825.  whether  there  had  been  a  bon&  fide  sale  of  the  goods  to  the 
plaintiff;  for  if  they  were  of  opinion  that  the  plaintiff  had 
really  and  truly  purchased  and  paid  for  them,  then,  not- 
withstanding the  possession  subsequently  enjoyed  by  the 
Duke,  in  his  lordship's  judgment  the  sheriff  was  account- 
able ;  but  if  on  the  other  hand  they  were  of  opinion  that 
the  sale  to  the  plaintiff  was  merely  colourable^  and  that  the 
purchase-money  was  in  reality  paid  by  the  Duke,  then  they 
ought  to  find  for  the  defendant.  The  jury  having  found 
their  verdict  for  the  plaintiff, 

Jervis  now  moved  for  a  new  trial  on  the  ground  of  mis* 
direction.  Admitting  that  the  sale  to  the  plaintiff  was 
bon&  fide,  still  the  learned  judge  ought  to  have  told  the 
jury  that  a  complete  change  of  possession  was  isssential  to 
enable  the  plaintiff  to  recover.  Here  there  was  no  change 
of  possession.  On  the  contrary,  the  Duke  was  allowed  to 
enjoy  the  use  of  the  property^  as  much  as  if  nothing  had 
happened,  and  he  had  such  a  visible  ownership,  that 
assuming  him  liable  to  the  bankrupt  laws,  the  property 
must  have  passed  to  the  assignees  under  21  Jac.  I.,  c.  19, 
s.  1 1  •  In  either  view  of  the  case,  whether  the  sale  was  co- 
lourable, or  the  Duke  was  allowed  to  remain  in  possession 
still  the  sale  would  be  void  by  operation  of  13  Eliz.,  c.  5. 
[Bay ley,  J.  If  this  was  a  bon&  fide*  purchase,  and  it  was 
notorious  in  the  neighbourhood  that  there  was  a  change  of 
ownership,  might  not  the  purchaser  allow  the  original 
proprietor  to  retain  the  possession  of  the  goods?]  Here 
the  question  of  notoriety  was  never  put  to  the  jury,  and 
therefore  that  term  in  the  proposition  put  by  the  Court  is 
wanting.  It  certainly  is  not  denied  that  Richardson^s 
execution  was  known  at  Woodstock,  The  case  of  Wordall 
V.  Sffnitk  is  however  an  express  authority  to  shew  that  this 
action  is  not  maintainable.  There  Lord  EUenborough.s^ld, 
*'  to  defeat  the  execution  by  a  bill  of  sale,  there  must 
appear  to  have  been  a  bon&  fide,  substantial  change  of 
possession.     It  is  a  mere  mockery  to  put  in  another 
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person  to  take  possession  jointly  with  the  fonner  owners 
of  the  goods.  A  concurrent  possession  with  the  assignor 
is  colourable.  There  must  be  an  exclusive  possession  under 
the  assignment,  or  it  is  fraudulent  and  void  as  against  cre- 
ditors. *'  On  the  authority  of  this  case^  it  is  clear  that  the 
present  case  was  not  properly  left  to  the  jury.  Here  there 
was  not  an  exclusive  possession  taken  of  the  property  on 
the  part  of  the  plaintiff,  and  therefore  the  sale,  assuming 
it  to  have  been  bon&  fide«  was  absolutely  void.  [Abbott, 
C.  J.  The  subsequent  possession  was  immaterial,  if  the 
8ale  was  originally  bon&  fide  and  notorious. — Bayley  J. 
The  case  of  Leonard  v.  Baker  (a)  is  an  express  authority 
in  favour  of  the  plaintiff'ft  right  to  recover]. 
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Abbott,  C.  J. — I  think  this  case  was  sufficiently  left  to 
the  jury  by  the  learned  judge.  The  facts  proved  here  vary 
materially  from  those  in  Wordall  v.  Smith.  Undoubtedly 
the  expressions  there  used  by  Lord  EUenborotigh  are  strong, 
and  very  much  to  the  purpose ;  but  if  we  understand  those 
expressions,  (as  we  ought  to  do),  with  reference  to  the 
facts  of  the  case,  it  does  not  appear  to  me  that  they  afford 
any  authority,  requiring  the  learned  judge  to  have  left  to 
the  jury  any  distinct  question  as  to  the  possession  of  the 
goods.  The  facts  of  that  case  were  these.  All  the  effects 
of  Mason,  consisting  of  his  household  furniture,  and  his 
stock  in  trade  as  a  publican,  before  the  issuing  of  the  fieri 
facias,  had  been  assigned  to  one  of  his  creditors.  A  bill  of 
sale  was  accordingly  given  in  evidence ;  and  it  was  proved 
that  a  servant  of  the  assignee  was  immediately  put  into 
the  house :  but  it  likewise  appeared  that  Mason  and  his 
wife  continued  to  carry  on  the  business  as  usual  for  several 
weeks  after ;  during  which  time,  the  servant  employed  to 
keep  possession,  when  he  sold  beer,  put  the  money  into 
the  till,  to  which  they  had  access.  Now  there  are  two 
very  important  distinctions  between  the  facts  of  that  case 


(a)  1  M.  &  S.  251. 
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1B25.       and  this.     First,  in  that  case  the  assignment  was  made  to 
Latimer     ^  creditor,  without  any  previous  execution  issuing,  or  any 


v<  notice  to  the  world  that  Mason  was  a  failing  man  ;  and 

cond,  the  goods  assigned  were  the  furniture  and  stock  in 
trade  of  a  public-house,  and  the  business  was  afterwards 
carried  on  by  Mason  precisely  as  if  no  such  assignment 
had  been  made.  Here  the  assignment  to  Richardson  was 
made  under  the  authority  of  the  sheriff,  after  he  had  en- 
tered and  seised  the  goods  under  the  process  of  the  law, 
and  it  is  found  by  the  jury  that  part  of  the  goods  were 
afterwards  sold  by  Richardson  to  the  plaintiff  for  Tsluable 
consideration,  the  latter  allowing  the  Duke  to  continue  the^ 
use  of  them  as  matter  of  accommodation  merely.  I  agree 
with  what  Mr.  Jervis  has  said  at  bar,  that  possession  is 
very  much  to  be  regarded  ;  but  then  it  is  to  be  regarded 
upon  the  question  of  the  bon&  fides  of  the  original  trans- 
action. Possession,  I  admit,  is  generally  of  great  impori>- 
ance;  but  when  once  it  is  ascertained  that  the  original 
transaction  was  bon&  fide,  and  that  the  party  who  claims 
the  goods  has  actually  bought  and  paid  for  them,  or  has 
made  himself  lial^le  to  pay  for  them  with  his  own  money, 
I  think  the  question  of  possession  becomes  less  material. 
Here  the  jury  have  affirmed  the  good  faith  of  the  transac- 
tion, and  it  being  admitted  by  Mr.  Jervis  that  the  fact  was 
known  at  Woodstock,  and  in  the  neighbourhood  of  Blenheim^ 
that  there  had  been  an  execution  in  the  house  of  this 
nobleman,  I  think  it  was  not  necessary  to  leave  any  qv»stion 
to  the  jury  relative  to  the  possession.  The  question  for 
their  consideration  was,  properly,  whether  this  was  a  bon& 
fide  transaction,  and  that  fact  being  ascertained,  the  sub- 
sequent possession  was  unimportant,  as  it  respected  the 
plaintiff's  right  to  recover. 

Ba  YLEY,  J. — In  this  case  the  goods,  which  are  the  sub- 
ject of  the  action,  had  been  originally  seized  under  a  fieri 
facias,  at  the  suit  ^Richardson,  and  he  afterwards  obtained 
a  bill  of  sale  of  them  from  the  sheriff.     I  assume,  from  the 
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concession  made  by  Mr.  Jervis,  that  this  transaction  was       ^^\ 
perfecdy  well  known  in  the  noghboarhood,  and  conse*' 
quently  no  other  creditor  could  have  a  right  to  subject  the 
goods  to  a  subsequent  execution.    It  being  notorious  then, 
that  the  Duke  of  Marlborough  had  no  longer  any  owner- 
ship in  the  goods,  though  they  remained  in  his  posses- 
sion,  Rieiardson  assigns  the  bill  of  sale  to  the  plaintiff, 
for  valuable.consideiation.    The  consequence  of  that  state 
of  facts  is,  that  no  o&er  creditor  had  a  right  to  seize  them, 
and  if  he  did  so  he  was  liable  to  an  action.     In  addition 
to  Leonard  v.  Baker  (a),  there  have  been  two  other  cases, 
in  which  it  has  been  decided,  that  if  the  goods  of  a  par- 
ticular person  are  taken  in  execution,  and  are  bon&  fide 
sold  to  a  thifd  person,  although  that  third  person  suflers 
tile  ftMrmer  owner  to  retain  the  possession ;  yet  if  he  keeps 
possession  under  such  circumstances,   that  it  is  noto- 
rious in  the  neighbourhood  that  he  has  no  longer  the 
ownoship  in  the  goods,  they  will  be  protected  against  any 
subsequent  execution.    Iliis  principle  was  expressly  de- 
cided in  Watkim  v.  Birch  (b),  and  Joseph  ▼.  Ingram  (c). 
Taking"  it  therefore  that  the  transaction  in  question  was 
netorious  in  the  neighbourhood,  I  think  the  proper  ques- 
tion to  be  left  to  the  jury  was,  whether  the  sale  to  the 
plaintiff  was  merely  colourable,  or  whether  he  was  really 
and  in  good  faith  the  purchaser  of  the  goods ;  and  the 
jury  having  found  that  it  was  a  bon&  fide  sale,  I  see  no 
reason  for  disturbing  the  verdict. 

HoLKOYD,  J. — I  am  also  of  opinion  that  the  proper 
question  to  be  left  to  the  jury  was^  whether  the  assign- 
ment to  the  plaintiff  was  bon&  fide.  If  they  were  satisfied 
that  it  was,  that  gave  the  plaintiff  a  right  of  action.  Then 
as  to  the  question  of  possession ;  although  the  possession 
was  not  changed,  yet  if  the  transaction  was  bon&  fide, 
that  gives  the  plaintiff  a  right  of  property  in  the  goods. 

(fl)  1  M.  &  S.  251.  (b)  4  Taunt.  823. 

(r)  %  J.  B.  Moore,  189.     S.  C.  8  Taunt.  838. 
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The  principle  laid  down  by  Lord  Eidon,  in  Kidd  v.  Raw- 
lin8on(a)j  seems  to  me  to  be  applicable  to,  and  most 


Latimer 

V.  govern  this  case. 

Batsok. 


LiTTLBBALE,  J.,  Concurred. 


Rule  refused. 

(a)  2  Bob.  &  Pul.  59; 


November  Qth* 


Doe  d.  Ellam  v.  Wbstley. 


Devise  to      p_ 

M,  W,  of"  all  X  HIS  was  an  ejectment  for  certain  premises  situate  in  the 

that  my  mes-  -  i      o  nr      nr        ..i  /•^»«»  a 

suage  and  te-  pansh  of  West  Wratttng,  m  the  county  of  Lamoridge.  At 
nement  where-  ^jj^  ^^^  y^f^^^^  Alexander]  C,  B.,  at  the  last  assizes  for  the 

inlnowdwelly 

with  the  gar-  county  of  Cambridge,  the  case  was  this : — ^The  lessor  of 
app^Minc^  the  plaintiff  claimed  the  property  in  question  as  heir  at  law 
thereto  belong,  of  Joseph  Ellam,  who  died  seised  thereof  in  fee.  The  de- 
give  to  the  said  ^^^^^^^  was  heir  at  law  of  iHary  Westl^,  devisee  under 
h  ^  id  ™^  ^^  ^^^  ^^  Joseph  Ellam.  After  giving  several  pecuniary 
goods  and       legacies,  the  bequest  of  each  of  which  was  premised  by 

i^"em^1>f  ^®  ^^^  "  I*«^/'  *^  testator  devised  as  follows:—"  Item, 
household  I  also  give  and  bequeath  unto  Joseph  Ellam,  the  youngest 
and  without  ^^  ^^  ^Y  brother  John  Ellam,  all  that  my  messuage  or 
idlforherown  tenement,  now  in  the  occupation  of  John  Noble  and  James 

aitponngyjree 

vfifl  and  plea-  Harrison,  with  the  orchard,  garden,  and  all  the  appurte- 
aw^^ftmmedi'    nances  thereto  belonging;  and  after  his  decease  I  give  to 
deua$e:*'-^     his  son  Joseph  Ellam  the  messuage  or  tenement  and  all 
M.  W.  took     thereto  belonging.     Item,  I  give  and  bequeath  also  unto 
only  anestote  Mary  Westley,  the  youngest  daughter  of  Richard  and 
real  property.   Sarah  Westley,  that  now  dwells  with  me,  all  that  my  mes- 
suage or  tenement  wherein  I  now  dwell,  with  the  garden 
and  all  appurtenances  thereto  belonging;  and  I  also  give 
to  the  said  Mary  Westley  all  my  household  goods  and 
chattels,  and  implements  of  household  within  doors  and 
without,  all  for  her  own  disposit^,  free  mil  and  pleasure, 
immediately  after  my  decease."    The  testator  appointed 
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JoMpA  EUam  and  Mary  Westhy  the  executor  and  execu-       i825. 

trix  of  his  will.    The  question  at  the  trial  was,  whether  the    J^!^"^^ 

^  .11.  ^®*  "®™" 

words  ''  all  for  her  own  disposal/  8ic.,  in  the  devise  to      Ellam 

Mary  Westley,  orer-rode  the  whole  of  the  bequest  so  as  ^estlet 
to  give  her  the  fee  in  the  realty,  thereby  devised.  The 
learned  judge  was  of  opinion  that  Mary  Westley  only  took 
a  life  estate  in  the  premises,  and  therefore  a  verdict  was 
found  for  the  plaintiff,  with  liberty  however  to  the  de- 
fendant to  move  to  enter  a  nonsuit. 

Storks  now  moved  accordingly.  If  the  whole  of  the 
devise  to  Mary  Westley  be  taken  as  one  sentence,  it  is 
clear  that  she  took  an  estate  in  fee;  but  even  assuming 
that  it  forms  two  distinct  sentences,  still  the  Court  will  give 
effect  to  the  manifest  intention  of  the  testator.  That  he 
intended  to  give  her  an  estate  in  fee  is  a  matter  of  neces- 
sary inference,  when  the  devise  is  contrasted  with  the  pre- 
vioDS  gift  to  his  brother  John's  youngest  son,  of  the  other 
part  of  his  freehold  property.  He  there  gives  his  brother 
John*s  youngest  son  an  estate  for  life,  and  then  over.  But 
in  the  devise  to  Mary  Westley  the  gift  is  absolute  in  the 
first  instance,  without  any  limitation  whatever.  Taking 
however  the  Construction  of  this  part  of  the  devise  to  be 
doubtful,  still  the  words  ''  all  for  her  own  disposal,"  8cc., 
are  so  connected  with  the  whole  of  the  sentence,  that  they 
must  over-ride  it.  Assuming  this  to  be  so,  then  there  are 
several  authorities  to  shew  that  the  words  "  all  for  her  own 
disposal/'  &c.,  are  sufficient  to  pass  the  fee;  Jenner  and 
Hardie's  case  (a),  Goodtitle  v.  Otway{h),  Loveacres  v. 
Blight\c).  These  words  are  also  to  be  construed  as  refer- 
ring to  the  freehold  and  not  merely  to  the  personal  pro- 
perty. For  this,  Fenny  v.  Ewestace(d),  seems  to  be  an 
authority^  There  the  testator  devised,^>s^,  to  his  wife  all 
his  household  goods,  &c. ;  secondly,  to  his  two  nephews 
John  and  Thomas  Collings,  all  that  piece  of  land  called 
Priestland,  8cc.;  thirdly,  as  follows: — "  1  give  unto  my 

(•)  1  Leon.  2S3.    \h)  2  Wils.  6.    (e)  Coup.  352.    (<f)  4  M.  &  S.  58. 
VOL,    VII.  I 
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1825.       nephew  John  Colfyer  all  that  my  house  and  premifea  at 
jy^^^       PitstoMt  iu  the  occupation  of  R.  Read:  I  also  give  unto 
Ellam      my  nephew  John  CoUyer,  all  that  my  land  in  the  pahshae 
Wkstlcy.    ^  Pidleston  and  Avbury,  in  the  occupation  of  J.  Tomp- 
kins, to  him  my  said  nephew  John  Collyer,  his  heirs  and  «f- 
signsfor  ever;'*  and  Lord  EUenborough  was  of  opini<m  that 
the  words  of  inheritance  in  the  last  branch  of  the  do* 
viae  enlarged  the  gift  of  the  house  and  premises  at  PitsioM 
into  a  devise  of  an  estate  in  fee.     So  here  the  words  ''  aH 
for  her  disposal/'  must  control  the  previous  devise.   If  the 
testator  meant  Mary  Westley  to  take  only  an  estate  for 
life,  it  is  very  probable  he  would  have  so  said;  but  having 
provided  sufficiently  in  his  judgment  "for  his  relations,  he 
gives  her  this  messuage,  and^he  personal  property  theroin, 
*'  all  for  her  own  disposal.'^ 

Abbott,  C.  J. — I  think  the  safest  course  is  to  conslnw 
the  two  distinct  sentences  in  the  will  as  two  distinct  and 
separate  devises;  and  consequently  it  will  follow  from  the 
legal  effect  of  the  first  sentence,  that  Mary  Westley  look 
only  an  estate  for  life.  In  the  case  of  Fenny  v.  Ewesiace, 
such  a  construction  could  not  possibly  be  put  upon  the  da- 
vise,  because  the  testator  plainly  shewed  by  the  form  o{  his 
will,  and  the  enumeration  of  the  different  devises,  that  he 
intended  under  the  third  devise,  to  pass  the  fee  to  his  ne« 
phew,  J.  Collyer,  in  the  premises  at  Pitston,  as  well  as  in 
those  at  Pidleston  and  Anbury.  In  this  case  there  is  no- 
thing whatever  to  connect  the  two  sentences,  so  as  to  iden^ 
tify  the  words  '"  all  for  her  own  disposii)^"  with  the  real 
estate.  Probably  the  testator  meant  to  give  this  part  of 
his  property  to  Mary  Westley  in  fee,  but  it  is  a  settled  rule 
of  law,  that  if  there  is  no  gift  in  fee,  the  devise  in  question 
must  be  construed  only  as  a  life  estate,  and  consequently 
the  heir  at  law  will  take.  This  is  the.  safest  rule  of  con- 
struction in  the  present  case. 

Bay  LEY,  J.— In  order  to  pass  more  than  an  estate  for 
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life,  it  IB  necessary  to  ascertain  whether  the  words  of  the  iea5. 
devise  import  a  plain  intention  on  the  part  of  the  testator  j^^^' 
to  that  effect.  That  being  the  general  rule  by  which  wilts  £i.laic 
are  to  be  constmed,  does  this  devise  shew  a  plain  inten-  Wbsixet. 
tion,  that  Mary  We$tley  was  to  take  more  than  a  life  e^ 
tate?  The  testator  has  used  no  words  of  limitation,  or  any 
expfessions  Viewing  the  quantum  of  interest  which  she  was 
to  take..  In  the  devise  of  the  premises  in  the  occupation  of 
Nobk  and  Harrison,  he  gives  a  Ufe  estate  by  implication  to 
his  nephew,  with  remainder  over  to  Joseph  EUam.  Then 
comes  the  clause  in  question : — *'  Item,  I  give  and  bequeath 
ahounto  Mary  Westkyy  the  youngest  daughter  of  £.  and  S* 
Wntleyj  that  now  dwells  with  me,  all  that  my  messuage  or 
tenement  wherein  I  now  dwell,  with  the  garden  and  all  ap- 
purtenances thereto  belonging."  Stopping  here,  there  is 
notlnng  descriptive  of  the  quantum  of  interest  which  she  is 
to  take,  nor  are  there  any  words  of  limitation.  He  then^ 
gees  on: — **  And  also,  I  give  to  the  said  Mary  Westley  all 
my  household  goods  and  chattels,  and  implements  of 
household  within  doors  and  without,  all  for  her  own  dis« 
posing,  free  will,  and  pleasure,  immediately  ftfter  my  de- 
cease/^ The  first  sentence  is  complete  and  perfect;  and 
then  he  comes  to  another  sentence,  ''  And  also/'  Now  it 
is  a  very  old  observation,  that  the  introduction  of  the  word 
"  Item,"  shews  that  the  testator  is  going  to  something 
new,  and  that  which  follows  is  applicable  to  the  new  sub- 
ject only,  and  is  not  be  extended  to  the  preceding  mat- 
ter, unless  it  is  clear  irom  the  expressions  used,  that  it 
must  have  been  the  testalor's  intention  to  modiff  or  ex- 
tend the  preceding  devise.  Here  the  words  are  ''  alt  tot 
her  own  disposing,  inmediately  after  my  decease.''  It 
mt^  be  that  the  word  **  all"  was  intended  to  apply  to  the 
estate  in  land,  but  it  is  incumbent  on  the  party  interested, 
to  make  out  as  a  found«ti<»i  that  such  was  the  intention. 
1  think  it  is,  at  least,  doubtful  whether  the  words  were  in- 
tended to  extend  to  the  real  estate  as  well  as  the  personal, 
and  therefore  the  heir  at  law  is  entitled  to  recover.     With 

i2 
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1825.       respect  to  Fenny  v.  Ewestace,  that  is  a  very  different  case 

jl^"^'      from  this,  because  there  the  testator  devised  by  numerical 

Ellam      arrangement  different  things  to  be  given  to  different  par- 

Mm 

Westlet.  ^^^f  ^°^  when  he  comes  to  the  third  devise  he  says : — "  I 
give  unto  my  nephew  J.  Collyer,  all  that  my  house  and 
premises  at  Pitston,  in  the  occupation  of  R.  Read;  I  abo 
give  unto  my  nephew  J.  Collyer,  all  that  my  land  in  the 
parishes  of  Pidleston  and  Aubury,  in  the  occupation  of  J. 
TompkinSy  to  him,  my  said  nephew  J.  Collyer,  his  heirs 
•  and  assigns  for  ever.*'  What  was  the  foundation  of  the 
opinion  given  by  Mr.  Justice  Le  Blanc  in  that  case?  He 
said:  **  I  think  the  numerical  divisions  clearly  shew,  that 
by  the  phraseology  which  the  testator  has  used  both  in  the 
second  and  third  clauses,  he  means  to  describe,  first,  the 
persons  and  the  property  which  were  the  subject  of  his  de- 
vise, and  to  wait  until  the  end  to  point  out  the  estate  he 
devised."  That  is  a  perfect  and  clear  ground  to  shew 
upon  what  principle  that  case  was  decided,  and  it  is  there- 
fore distin^ishable  from  the  present  case. 

HoLROYD,  J. — I  also  think,  that  the  case  cited  of 
Fenny  v.  Ewestace  does  not  apply  to  the  present  case. 
Here  the  devise  of  the  real  estate  is  in  the  beginning,  and 
forms  a  distinct  and  independent  clause,  without  any  con- 
nection with,  the  clause  devising  the  personalty.  This  be- 
ing a  questioil  between  the  heir  at  law  and  the  devisee,  un- 
less there  are  some  clear  and  unequivocal  expressions  to 
shew  that  the  testator  meant  to  disinherit  the  heir  at  law, 
the  devisee  will  take  nothing  but  a  life  estate.  Now  the 
words  ^'  all  for  her  own  disposing/'  8ic.,  in  the  second 
clause^  will  have  their  operation  by  confining  them  solely 
to  the  personal  property.  It  may  be  doubtful  whether  the 
testator  did  or  did  not  mean  to  extend  these  words  to  the 
prior  devise,  but  that  will  not  be  sufficient  to  justify  ua  in 
holding. that  Mary  Westley  took  more  than  a  life  estate. 

LiTTLRDALE,  J. — I  think  the  devise  forms  two  distinct 
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sentences,  the  first  giving  a  life  estate  in  the  freehold 
property,  and  the  second  an  absolute  bequest  of  the  fur- 
niture.  Ellam 

Rule  refused.         «r  "' 

Westley. 


Edwards  v.  Hetherington.  N^^^m. 

Assumpsit  for  the  use  and  occupation  of  a  house     The  lessee 
and  premises  situate  in  Wilmot  Street ^  Brunswick  Square,  ^jer-let^tfi 
Plea,  the  general  issue.    At  the  trial  before  Abbott,  C.  J.,  Rame  at  Lady- 
at  the  Middlesex  sittings  after  last  temi,  it  appeared  in  tenant  from 
evidence,  that  in  March,  1823,  the  defendant  entered  upon  y^^  ^  year, 

.  ^.  ^  ^  r  ^  '^  ^    and  before  the 

the  premises  in  question  as  tenant  from  year  to  year,  to  end  of  the  half 

the  plaintiff,  who  had  a  lease  for  21  years.    The  defen- y®*^'?"*^^^^^- 

r  •'  ^       men  into  the 

dant  let  some  part  of  the  house  to  lodgers,  and  occupied  house  with  A. 's 
the  remainder  by  himself  and  family.  The  party-wall  hav-  ^^^L^^  £ 
ing  fallen  into  decay,  it  was  agreed  early  in  June  between  repairingapar- 
the  plaintiff  and  the  ground-landlord,  that  it  should  be  re-  inconvenience^ 
paired  at  their  joint  expense.  After  the  repairs  were  de-  <>ccasioned 
termined  upon,  the  ground-landlord  inquired  of  the  defen-  great  that  A.'s 
dant  when  it  would  be  convenient  for  him  to  let  the  jj^Kf"  quitted 

tbe  bouse,  and 
workmen  come  in.      The  defendant  replied,  that  it  was  he  was  obliged 

not  convenient  then,  but  that  they  might  come  in  about  ^^  ^^  ^' 

a  week.     On  the  16th  June  the  workmen  began  to  repair  o^°  family 

elsewhcrp 

the  wall,  but  the  inconvenience  occasioned  thereby  was  and  after  pay- 
so  eteat,  that  all  the  lodeers  quitted  the  house  before  the  '^g  the  rent  up 
quarter  day;  and  in  consequence  ot  the  workmen  saymgday,  he  re- 
that  the  premises  were  in  a  dangerous  state,  tl|e  defendant  ^^^  *°  ^^ 
was  obliged  to  take  a  lodging  for  his  own  family  in  the  iog  on  his 
neighbourhood.    The  defendant  paid  his  rent  up  to  Mid^  5th  jj/w  and 
mmmer  day,  and  continued  in  possession  of  the  premises,  ^^?^  quitted, 
carrying  on  his  business  as  a  laipp-manufacturer  until  the  to  his  land- 
6th  Jtt/y  following,  when  he  quitted  the  house  without  J?'^  'JT^f ^^* 
any  notice  to  the  plaintiff,  and  did  not  return  the  key  could  not 

maintain  an 
action  for  ai»e  and  occupation  for  the  second  half  year  which  had  thus  commenced,  the 
jury  finding  that  there  nad  been  no  beneficial  occupation. 


EOWAEDS 
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1825.       until  the  latter  end  o(  Jufy.    The  plaintiff  demanded  half 
a  year's  rent  from  Midaumfner  to  Chrisitnas,  and  upon 
V.  the  defendant's  refusing  to  pay,  the  present  action  was 

^^K.'^°"  l^ro^gJ***  1*  appeared  that  the  plaintiff  had  paid  the  supe- 
rior landlord  for  that  half-year.  At  the  time  the  defendant 
quitted^  the  repairs  were  alflaost  completed.  Under  these 
circumstances,  the  learned  judge  left  it  to  the  jury  to  say, 
whether  there  had  been  any  beneficial  occupation  of  the 
premises  on  the  part  of  the  defendant,  charging  them  that 
if  there  had  not,  the  plaintiff  had  no  right  to  recover. 
The  jury  found  their  yerdict  for  the  defendant. 

Abraham  now  moved  for  a  new  trial  on  the  ground  of 
mis-direction.  At  all  events  the  plamtiff  was  entitled  to 
recover  for  the  quarter's  rent  due  from  Midsummer  to 
Michaelmas,  and  the  learned  judge  ought  to  have  direct- 
ed  the  jury  accordingly,  inasmuch  as  the  defendant  had 
omitted  to  take  advantage  of  his  election  to  determine  the 
tenancy  at  Midsummer,  if  he  found  the  premises  unin- 
habitable. Here  the  defendant  voluntarily  remained  in 
possession  of  the  premises  until  the  6th  July,  and  as  he 
did  not  deliver  up  the  key  till  the  latter  end  of  that  month, 
he  made  himself  liable  for  one  quarter's  rent  at  the  least. 

Abbott,  C.  J. — Can  it  be  said  that  this  defendant  had 
any  beneficial  occupation  of  the  premises  ?  The  lodgem 
all  go  away  before  Midsummer  on  account  of  the  danger- 
ous state  of  the  premises ;  the  man  is  obliged  to  take  a 
lodging  elsewhere  for  his  own  family  ;  he  still  keeps  poi<* 
session  of  the  shop  for  a  few  weeks,  in  the  vain  expecta- 
tion that  he  shall  be  able  to  carry  on  his  business^  and 
then  finding  it  impossible  to  do  so,  he  goes  away  altoge- 
ther. Under  such  circumstances  I  think  it  would  be  ex** 
ceedingly  unjust  to  hold  him  liable  for  use  and  occupation. 

The  other  judges  concurred. 

Rule  refused. 
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RvDER  r.  Lord  C.  Townsend.  iCSt?*. 

Assumpsit  for  use  and  occupation.     Plea,  first ;  non     Going  .with 
asftumpsit,  except  as  to  the  sum  of  29/.  Is.  4rf. ;  and  se-  S  maiEra  ten- 
cond,  a  tender  of  that  sum.     Issue  thereon.    At  the  trial  ^^^  ^^  ^^ 
before  Abbott^  C.  J.,  at  the  last  assizes  for  the  county  of «  whether  the 
Norfolk,  the  case  turned  upon  the  plea  of  tender,  to  sup-  ^f  ^^  ^"  * 
port  which,  the  defendant's  forming  bailiff*  stated,  that  **  On  stamp,"  and 
the  moming  of  the  day  in  question  (Saturday),  I  went  to  ^nst^fti"' 
the  plaintiff's  house  for  the  purpose  of  paying  him  291.  \s.  ^^  negative, 
a. ;  I  'saw  him,  and  told  him  I  was  come  to  settle  the  tual  offerof*^' 
rent,  and  I  asked  him  his  demand.     He  said  29/.  Is.  4d.  t^e  money, 

will  not  sup- 

I  took  out  my  pocket  book,  and  said  '  Hate  you  a  re-  port  a  plea  of 

ceipti'     He  said  *  No,'  and  asked  what  was  the  proper  *^"^®''- 

stamp.    I  told  him  the  stamp  would  be  a  shilling,  and  I 

(^ferod  of  my  own  accord  to  go  and  get  a  stamp.     I  then 

went  away  about  my  business.     I  returned  again  about 

two  o'block^  but  he  was  not  at  home.    The  plaintiff  could 

not  obtain  a  reeeipt  stamp  nearer  than  about  five  miles  off. 

I  wailed  about  a  quarter  of  an  hour,  but  he  did  not  come 

home.     I  went  again  near  five  o'clock,  but  he  was  not  at 

home.     I  had  the  money  with  me.    I  went  again  between 

eight  and  nine  o'clock,  but  he  was  not  come  home.     On 

the  Monday  following  I  paid  the  money  into  the  Faken- 

ham  bonk  in  his  name.    When  I  saw  him  in  the  moming 

I  had  with  me  a  20/.  bank  of  England  note,  and  other 

notes  to  die  amount  of  9/.,  and  a  shilling  and  fourpence  in 

silver  and  copper  money.     I  took  the  notes  out  of  my 

peckel-book,  and  had  the  money  in  my  hands.     He  saw 

me  take  the  money  out  of  the  pocket-book.     He  had  an 

opportunity  of  seeing  the  money  if  he  chose  to  see  it." 

Under  these  circumstances  the  learned  judge  thought  the 

plea  of  tender  was  not  made  out,  inasmuch  as  the  offer  to 

f9!f  the  money  was  accompanied  with  the  condition  of 

giving  a  receipt,  and  that  the  money  was  not  in  fact  ten* 

dered  or  offered.    The  plaintiff  therefore  had  k  verdict. 


Kyder 
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1825.  Storks  now  moved  for  a  new  trial,  and  contended  that 

the  production  of  the  money  by  the  witness  to  the  view  of 
v.  the  plaintiff  was  sufficient  to  support  the  plea  of  tender. 
Towi^8£Ki>.  ^^^  demand  whether  the  plaintiff  had  a  receipt,  was  not 
such  a  condition  annexed  to  the  offer  to  pay  the  money  as 
would  defeat  the  legal,  effect  of  the  tender.  It  must  be 
considered  as  an  absolute  tender^  and  inasmuch  as  the 
plaintiff  was  bound  to  be  provided  with  a  receipt,  his  want 
of  a  proper  acquittance  for  the  money  was  not  to  deprive 
the  defendant  of  the  benefit  of  the  tender.  IBayley,  J. 
The  inquiry  whether  the  plaintiff  had  a  receipt  stamp,  was 
a  strong  intimation  that  the  defendant's  bailiff  did  not 
mean  to  pay  the  money  unless  he  gave  a  receipt].  Bat 
ought  not  the  plaintiff  to  be  prepared  to  give  a  receipt?  It 
lay  upon  him  to  give  a  proper  discharge,  and  if  the  de- 
fendant's bailiff  was  ready  with  the  money  in  his  hand  to 
pay  it,  the  plaintiff's  default  ought  not  tOi  prejudice  the  de- 
fendant. lAbbott,  C.  J.  Was  not  the  defendant's  bailiff 
bound  to  take  a  receipt  stamp  and  require  the  plaintiff  to 
sign  it].  That  condition  was  not  annexed.  lBayiey,J. 
If  I  go  to  tender  money  to  a  man  who  has  a  demand  upon 
me,  and  I  say,  ''  Have  you  got  a  receipt?"  that  is  an  in- 
timation that  I  expect  a  receipt,  and  that  I  will  not  pay 
the  money  without  it.  If  that  be  so,  then  this  at  the  ut- 
most can  only  be  considered  as  a  tender  with  a  condition]. 
The  question  is,  whether  a  person  proposing  to  pay  money 
to  another  is  bound  to  take  a  receipt  stamp  with  him. 

Abbott,  C.  J.  —The  difficulty  here  is,  whether  there 
was  emy  offer  of  the  money  at  all.  Now  looking  to  the 
facts  proved,  we  all  think  that  there  was  no  offer  of  the 
money  to  support  the  defendant's  plea. 

Rule  refused  (^). 


(fl)  Vide  Douglas  v.  Patrick,  3  T.  R.  683.  4  Esp.  N.  P.  C.  68.  JfW- 
vfff  y.  Griffiths f  ante,  vol.  i.  215.  BraAf  v.  Jones,  ante,  vol.  ii.  305. 
And  Cadman  v.  Lubbock,  ante,  vol.  v.  289,  and  the  cases  there  cited. 
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Sellers  v.  Killew.  JVov.  iim. 

V/ASE  {(X  words  injurious  to   the  plaintiff's  character.  J°  a>i  action 
The  declaration  stated,  that  at  the  time  of  speaking  the  and  concern- 
words  complained  of,  plaintiff  was,  and  still  is,  the  trea-  J?^  the  plain- 
surerand  collector  of  certain  tolls  and  rates,  of  and  for  cer-  surer  and  ool- 
tain  persons,  (not  naming  them),  to  wit,  of  certain  tolls  t^n^^Joib  ^nd ' 
and  rates  arising  out  and  in  respect  of  certain  lands  and  rates,  it  ap.    * 
premise^,  and  that  in  a  certain  discourse  of  and  concerning  {^Vords^ 
plaintiff,  as  such  treasurer  and  collector,  defendant  said,  ^jPf?  spoken 

'  ,  of  him  in  his 

he  (plaintiff)  was  a  swindler  and  a  robber,  and  had  ga-  character  of 
thered  tolls  and  put  them  into  his  own  pocket.     Plea,  the  ^^^'^  ^^  * 
general  issue.    At  the  trial  before  Burrough,  J.,  at  the  without  due 
last  assizes  for  the  county  of  Stafford,  it  appeared  in  evi-  a^intment 
dence  that,  by  a  private  act  of  parliament,  a  certain  field  as  collector, 
in  the  neighbourhood  of  the  borough  of  Stafford,  was  vested  private  act  of 
in  trustees  for  the  benefit  of  certain  householders,  for  the  parliament, 

tne  action  was 

depasturing  of  cattle'  thereon,  subject  to  such  rules  and  re-  not  maintain- 
guktions  as  should  be  made  at  a  public  meeting  of  *1*®  Sbomrrhe  had 
houBeholders,  of  which  public  notice  was  to  be  given  in  acted  as  such 
the  church,  &c.    The  act  directed  that  there  should  be  a  ^^  time'^e 
treasurer,  who  should  collect  certain  payments,  to  be  made  words  were 
for  turning  cattle  on  the  field,  with  power  to  the  house- 
holders to  make  rules  and  regulations  for  the  management 
of  the  field  in  the  manner  therein  mentioned.     It  appeared 
that  annual  horse  races  were  held  on  the  field,  and  that  at 
a  meeting  of  the  householders  it  was  agreed,  that  certain 
persoi^  should  enter  thereon,  for  the  purpose  of  erecting 
booths  and  stalls  for  the  sale  of  refreshment,  paying  cer- 
tain rates,  which  were  to  be  collected  and  applied  towards 
the  necessary  expense  of  fencing  and  manuring  the  field. 
Proof  was  given  that  the  plaintiff  had  been  appointed  trea- 
iurer,  conformably  to  the  regulations  of  the  act,  and  evi- 
dence was  also  adduced  to  shew,  that  he  had  been  also 
appointed  collector,  to  collect  the  rates  at  the  annual  races. 
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and  had  acted  under  such  appointment^  but  it  appeared 
that  the  meeting  of  householders,  at  which  he  was  ap- 
pointed colkctor,  had  not  been  convened  by  public  notice, 
as  required  by  the  statute.  Under  these  circumstances, 
the  learned  judge  was  of  opinion,  that  as  the  words  proved 
must  be  construed  as  applying  to  the  plaintiff  in  his  cbA^ 
ract^r  of  coUeci<>r  only,  and  as  strict  proof  was  requisite, 
(which  had  failed),  of  his  appointment  as  colleetor,  conr 
formably  to  the  statute,  the  action  was  not  maintainable, 
and  therefore  directed  a  nonsuit. 


Campbell  now  moved  for  a  rule  ^isi  to  set  aside  the  non- 
suit, and  obtain  a  new  trial.  The  allegation,  that  the 
words  were  spoken  of  and  concerning  the  plaintiff  as  such 
treasurer  and  collector^  is  divisible  proof,  ther^ore,  that 
they  were  referrable  to  him  in  either  capacity,  is  suffi-i 
cient  to  support  the  action  (a).  It  was  distinctly  proved  that 
the  plaintiff  was  duly  appointed  treasurer,  and  it  appeared 
that  he  had  acted  at  least  as  collector.  Assuming,  then^ 
that  the  words  must  be  confined  in  th^r  operation  to  the 
plaintiff,  in  his  character  of  collector  only,  still  his  having 
aeted  as  collector  is  enough  to  support  the  dedaiation. 
At  all  events,  it  was  a  question  for  the  jury,  whether  the 
words  did  not  apply  to  the  plaintiff  in  both  or  either  of  hts 
capacities.  It  was  not  necessary  for  the  plaintiff  to  shew 
that  the  words  applied  to  him  in  both  capacities ;  it  was 
suffici^t  to  shew  that  they  were  referrable  to  his  character 
of  treasurer. 


Abbott,  C.  J. — It  appears  to  me  that  the  nonsuit  was 
right.  The  whole  frame  of  the  declaration  shews  that  Ae 
words  are  applicable  to  the  plaintiff  in  his  character  of 
collector  only ;  and  the  words  must  be  tied  down  to  that 
part  of  the  inducement.    There  is  a  manifest  distinction 

{a)  Fig^mt  y.  Coggt^vell,  3  M.  &  S.  369.  Hall  y.  Smithy  1  Id.  387. 
Teesdale  v.  Clement,  1  Chit.  R.  605.  Benyman  v.  Wue,  4  T.  R.  366. 
Mai/  V.  Brown,  ante  vol.  iy.  670.     Lewis  y,  Walter,  Id.  810. 
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between  the  o£Bce  of  a  treasnrer  and  of  a  collector.  Atrea- 
toicr  is  not  a  penon  who  goes  about  to  collect  money,  but 
the  penon  into  whose  hands  the  money  is  paid  when  col- 
lected. If  the  words  ''  and  collector''  were  rejected  from 
this  declaration,  there  is  nothing  in  the  words  which  could, 
by  any  innendo,  be  made  applicable  to  the  plaintiff  as  trea- 
surer, and  as  his  appointment  of  collector  was  not  prored, 
I  think  the  plaintiff's  action  failed. 
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Baylbt,  J. — I  am  of  the  same  opinion.  I  think  this 
case  does  not  come  within  the  rule  laid  down  in  J£ay  y, 
Brown(a)j  and  Lewis  v.  Walter  (6).  Here  the  words  are  al- 
kged  to  have  been  spoken  of  the  plaintiff  in  two  characters ; 
but  diey  are  manifestly  applicable  to  him  in  his  character 
of  colketor  only,  and  as  it  appears  that  he  was  not  duly 
appointed  coUectof ,  the  inuendo  fiiils  as  to  that,  and  there 
ia  nothing  to  make  out  the  other  part  of  the  innoido  that 
they  applied  to  him  as  treasurer.  The  special  ground  of 
imputation  is,  that  the  words  were  spoken  of  the  plaintiff 
**  as  such  treasurer  and  collector,"  and  there  is  nothing  in 
the  case  to  bring  it  within  the  principle  of  the  decisions, 
while  there  is  a  divisible  allegation. 


The  other  judges  concurred. 


Ca)  Ante  vol.  iv.  670. 


Rule  refused. 


(I)  Id.  810. 


ShEuLPON  v.  WhITTAKBB.  Nao^\h. 

1  His  was  an  action  on  the  case  by  a  landlord^  against  in  an  action 
the  sheriffs  of  Middlesex,  for  seizing  the  goods  of  one  JErf-  ^"  *^®  ®^ 
ward  Meyer,  under  a  writ  of  fieri  facias,  issued  out  of  the  against  the 
King^s  Bench,  without  first  satisfying  a  year's  rent  due  to  gghiM  mods 

without  satis- 
fying the  landlord's  rent,  the  declaration  stated  the  writ,  under  which  the  sheriff  seiied, 
to  have  heen  sued  out  in  K.  B.^  and  it  appearing  in  evidence  to  have  been  sued  out  in 
C.  P.  :«-Ueld,  a  fiual  variance. 
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1825.        the  plaintiff.     The  action  was  brought  on  the  statute  8 
Sheldon     ^^'^f  c*  1^*  ^^^  declaration  alleged^  that  the  defendants, 
V.  being  the  sheriffs  of  Middlesex,  by  virtue  of  a  writ  directed 

to  them,  ^*  sued  out  of  the  court  of  our  said  lord  the 
king/'  seized  the  goods  of  Meyer,  See.  At  the  trial  before 
Abbott,  C.  J,,  at  the  Middlesex  sittings  after  last  term, 
when  the  writ  was  produced,  it  appeared  to  have  been 
sued  out  of  the  Court  of  Common  Pleas,  instead  of  the 
King^s  Benchf  as  alleged  in  the  declaration.  The  learned 
judge  thought  this  a  fatal  variance,  and  therefore  directed 
a  nonsuit. 

Gurney  moved  to  set  aside  the  nonsuit,  and  obtain  a 
new  trial.  It  is  submitted  that  the  description  of  the 
Court,  out  of  which  the  writ  issued,  may  be  rejected  alto- 
gether as  surplusage.  The  plaintiff  does  enough  to  sup- 
port his  action  by  shewing  t!hat  the  defendants  wrongfully 
seized  his  goods,  without  first  satisfying  the  rent  in  arrear. 
The  statement  of  the  writ  is  merely  inducement,  and 
need  not  be  strictly  proved.  Therefore,  whether  the  writ 
issued  out  of  the  King's  Bench  or  Common  Pleas,  is  im- 
material. It  is  sufficient  to  shew  that  the  sheriffs  seized 
under  some.  writ.  {Bayley,  J.  Surely  you  must  shew  that 
it  issued  out  of  some  Court ;  and  if  so,  then  you  must  state 
the  Court  correctly].  Certainly  it  must  be  argued  that 
the  description  of  the  Court  may  be  altogether  rejected ; 
and  even  that  if  il  turned  out  that  the  writ  issued  out  of 
the  Marshalsea,  the  objection  would  not  avail.  [Little- 
dale,  J.  If  you  only  described  it  as  '^  a  writ,"  it  might  be  a 
writ  of  attachment].  The  modem  decisions  have  very 
much  relaxed  the  old  rule  on  this  subject,  and  shew,  that 
whatever  is  mere  matter  of  inducement,  need  not  be  strictly 
•  proved;  Purcell  v.  M^Namara{a),  Draper  v.  Garratt  (6), 
Jervis  v.  Sidney  (c),  Stoddart  v.  Palmer  {d). 


(a)  9  East,  157.  (6)  Ante,  vol.  iu.  226.  (c)  Id.  834. 

(<0  Ante,  vol.  iv.  624.     See  FhUlipt  v.  Shawy  4  B.  &  A.  435. 
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Abbott,  C.  J. — I  think  this  is  a  fatal  variance.    This       1825. 
is  an  action  upon  the  statute  8  Anne,  c.  14,  against  the     sbeldoit 
sheriff,  for  removing  goods  without   satisfying  the  rent  t;. 

due  to  the  landlord,  and  therefore  it  is  necessary  to  shew, 
that  the  writ  issued  out  of  some  Court,  and  that  the  sheriff 
seized  in  pursuance  thereof.  As  the  seizure  under  the 
writ  is  the  gist  of  the  action,  the  plaintiff  is  bound  to 
prove  the  description  which  he  has  given  to  the  writ. 
This  has  not  been  done  in  the  present  case,  and  therefore 
there  was  a  fatal  variance. 

Bayley,  J. — It  is  clear  that  the  plaintiff  must  state 
that  the  writ  issued  out  of  some  Court ;  and  therefore  if 
he  alleges  that  it  was  sued  out  of  the  King's  Bench,  and 
it  turns  out  to  have  been  sued  out  of  the  Common  Pleas, 
the  variance  is  fatal. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Rule  refused. 


SOMERS  17.  King.  Novemb^U, 

b  •  POLLOCK  moved  for  a  rule  calling  upon  the  plain-     Where  a 
tiff  to  shew  cause  why  the  defendant  should  not  be  at  ^^^  J^n. 
liberty  to  sign  judgment  of  non  pros,  on  an  affidavit  stat-  ver  a  particu- 
ing  that  by  a  judge's  order  the  plaintiff  was  required  to  mand  in  obe- 
deliver  to  the  defendant,  within  a  given  time,  a  bill  of  par-  d^^^^f  ^®  ? 

^  judge  8  order, 

ticulars  of  his  demand,  but  had  refused  to  comply  there-  the  Court  re- 
^al  fused  to  allow 

^^-  the  defendant 

tosigniudg- 

Baylky,  J.  (a): — ^The  introduction  of  the  practice  ofrp^° 
requiring  bills  of  particulars  is  certainly  of  modem  date, 
and  I  am  sorry  to  say  it  is  very  much  abused,  because  it 

(o)  Abbott,  C.  J.,  had  left  the  Court.  ^ 


SOMEltS 
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1 825.       affords  encouragement  not  merely  to  delay,  bat  to  great  ex- 
pense to  both  parties  in  a  variety  of  instances.    The  ap* 
V.  plication  tor  a  particular  of  demand^  however,  stays  the 

^^^'  plaintifi's  proceedings  in  the  mean  time,  and  I  think  we 
can  do  no  more  than  stay  the  plaintiff's  proceedings  nntii 
the  particular  be  delivered. 

HoLROYD,  i,j  and  Littlbdale,  J.^  concurred. 

Role  refined.. 


Saturdmff 

^^^^^^, '  Wood  and  another  v.  Jones. 

A  merchant 

sendsgoods  of  -*•  ROVER  for  a  cargo  of  timber.  Plea,  the  general  issue, 
a  given  value  At  the  trial  before  Bay  ley,  J.,  at  the  last  assizes  for  New* 

to  a  merchant  ,       .  ^.i  .         mi        i   •     -yr*  i 

at  Quebec  for  castle,  the  case  was  this: — ^The  plaintins  were  merchants 
sale  on  j^i^ac-  at  Quebec,  having  an  agent  in  this  country^,  and  the  de- 
the  goods  are  fendant  was  the  owner  of  the  ship  in  which  the  cargo  of 
moceeds  as-  ^^^'^^^  ^^  question  had  been  consigned.  In  the  year  1823, 
certained,  the  one  Brightman,  a  merchant  of  Newcastle,  had  consigned 
three  cargoes   ^  c^rgo  of  goods  valued  at  1500/.  to  the  plaintiffs  at  Que^ 

of  timber  to  j^^^  tQ  \^  g^j^j  fo^  his  account.  In  return  for  this  consign- 
the  .fionxier,  to 

credit  in  ac-  ment,  bu^t  before  the  goods  were  sold,  or  the  proceeds  weie 
of  l^m  ascertained,  the  plaintiffs  shipped  three  cargoes  of  timber, 

i^aiost  the  in  three  different  vessels,  amounting  in  the  whole  to  about 
signbr  dni^a  ^^  ^ue  of  1600/.,  and  transmitted  bills  of  lading  to 
bill  for  the  Brightmon.  Two  of  the  cargoes  came  to  England  and 
itisintiaasitu.  were  delivered,  but  before  the  arrival  of  the  third.  Bright-- 

In  the  interval,  ^^^  became  insolvent,  having:  just  before  indorsed  the  bill 

the  consignee  t» 

dishonours  the  of  lading  to  J,  and  A.  Read,  of  Newcastle.    The  plain- 

comerinsol-  ^^^^'  agent,  without  any  particular  authority  from  his  prin- 
vent: — Held,  cipals,  but  anticipating  that  the  original  consignment  by 
signor  had  a    Brightman,  when  sold,  would  not  be  suflBlcient  to  cover 

perfect  right  of 

stoppage  in  transitu,  and  was  not  bound  to  wait  until  the  mutual  accounts  between  him 

and  the  consignee  were  finally  adjusted. 
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the  amount  pf  the  timber  shipped  by  the  plaintifie,  gave  no^  teas, 
tiee  to  the  tiefenclant»  owoer  of  the  ship  in  which  the  third  ^^^^^ 
caigo  was  expeeied  to  arrtvey  and  also  to  J.  and  A.  Read,  and  aaotlMr. 
die  indorsee  of  Hate  hill  of  lading,  that  the  cargo  was  not  j^^a. 
paid  for,  and  that  he  claimed  it  for  the  plaintiffs.  On  the 
arrival  of  the  vessel  the  defendant  delivered  the  cargo  to 
X  and  A.  JUadf  pursuant  to  the  bill  of  lading,  whereupon 
Uie  (daintiffs'  agent  brought  the  present  action  in  their 
aames.  It  appeared  that  whilst  the  third  cargo  was  on 
its  way  to  this  country,  the  plaintiffs  had  drawn  upon 
Srightman  to  the  amount  of  600/.  a^nst  the  value  of  the 
timber,  and  when  the  bill  was  presented  it  was  disho- 
soared  and  protested  fox  non^cceptance.  Under  these 
cirenmatances  the  questien  waE^  whether  the  plaintiffs  by 
their  agents  who  had  no  specific  authority  for  tliat  pur^ 
poae*  had  a  right  to  stop  the  goads  in  transitu,  before  the 
aeeonnts  be&reen  the  parties  were  finally  settled  and  as- 
osrtaiaed«  The  defesndant's  counsel  went  for  a  nonsuit,  on 
the  ground  that  the  plaintiffs  had  no  right  to  stop  in  tran- 
situ until  they  were  in  a  condition  upon  the  settlement  of 
sqooanto^  to  make  a  speeific  detaand  as  against  the  goods 
0^  annual*  The  learned  judge  was  of  opinion,  that  as  the 
plttDt^  •  had  draw^  against  the  amount  of  the  goods  in 
question  by  a  bill  which  had  been  dishoaouf  ed,  their  agent 
hsd  a  light  to  stop  in  tramitu  when  the  timber  anived, 
and  therorfore  he  held  that  the  action  was  maintainable* 
The  plaintk&  bad  a  verdiei  for  500^  the  value  of  the 
cxg^  oMAua  34j,  for  which  they  were  disposed  to  g^^e 
Brigitman  oredit  on  tik^  final  settlement  of  the  account. 
Leave  was  however  given  to  move  lo  enter  a  nonsttit,  or 
to  reduce  the  damages  by  the  sum  of  124/.  for  which  it 
was  ii^sie^ted  J^xightnum  was  entitled  to  have  credit,  upon 
a  more  accurate  investigation  of  the  accounts. 

F.  PoUock  now  moved  accordingly.  The  question  is 
whether  a  foreign  consignor,  who  has  goods  in  his  hands 
ausold  belonging  to  the  consignee,  and  upon  the  faith  and 
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1825.  credit  of  which  he  makes  the  consignment  to  this  country. 
Wood'  ^^^  ^V  ^*®  agent,  without  any  particular  instructions  for 
and  another  that  purpose^  stop  the  consignment  in  transitu  upon  a  mere 
Jones.  apprehension  or  speculation  that  the  goods  in  the  hands 
of  the  consignor  may  not  ultimately  be  sufficient  to  cover 
the  consignment.  It  is  submitted,  that  under  such  cir- 
cumstances no  right  of  stoppage  in  transitu  exists  in  law. 
In  order  to  justify  such  a  proceeding,  the  agent  must  be 
in  a  condition  to  shew  that  upon  the  balance  of  accounts, 
at  the  time  the  stoppage  is  made,  his  principals  had  a 
specific  liquidated  demand  against  the  consignee.  Here 
it  is  clear,  that  at  the  time  of  the  arrival  of  the  third.carg09 
the  accounts  between  Brightman  and  the  plaintifis  were 
wholly  unsettled.  For  any  thing  that  then  appeared  to 
the  contrary  the  original  consignment  to  Quebec,  which 
remained  unsold,  might  have  more  than  covered  the  value 
of  the  timber  transhipped  by  the  plaintiffs.  Until  the 
mutual  demands  therefore  were  adjusted,  ho  right  of  stop- 
page in  transitu  could  exist. 

Abbott,  C.  J. — I  think  we  ought  not  to  grant  a  rule 
nisi  for  a  nonsuit  in  this  case.  It  appears  from  the  evi- 
dence, that  the  cargo  stopped  by  the  plaintiff's  agent  was 
not  specifically  shipped  in  return  for  the  goods  which 
Brightman  had  sent  to  QuebeCj  because  the  plaintiffs  had 
drawn  a  bill  of  exchange  for  the  price  of  the  cargo  whilst 
it  was  on  its  passage.  Before  the  arrival  of  the  cargo 
Brightman  became  insolvent,  and  did  not  accept  the  bill 
when  presented.  The  question  under  these  circumstances 
is,  whether  the  plaintiffs  by  their  agent  had  a  right  to  stop 
in  transitu,  and  I  think  they  had.  It  is  said  that  as  there 
were  other  accounts  depending  between  Brightman  and 
the  plaintiffs,  until  those  accounts  were  liquidated  or  set- 
tled, or  until  the  plaintiffs  should  be  able  to  shew  upon 
the  settlement  of  those  accounts  that  there  would  be 
money  due  to  them,  they  had  no  right  to  stop  in  transitu. 
If  the  cargo  in  question  had  been  intended  as  a  return  for 
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the  goods  originally  consigned  by  Brightman  to  Quebec,       1825. 
there  wonld  have  been  a  great  deal  of  weight  in-  that  ai^-       y/^^' 
ment;  but  that  was  not  the  fact.  The  bill  was  specifically  and  another 
drawn  to  coyer  the  third  cargo  of  timber,  and  therefore      jokes. 
under  such  circumstances  the  onus  of  shewing  that  on  the 
final  settlement  of  account  there  would  be  any  thing  due 
fitMn  Brightman  to  the  Quebec  house,  did  not  he  upon  the 
plaintiffs.    They  were  not  bound  to  shew  what  the  result 
would  be.    The  burthen  of  shewing  that  lay  upon  Bright- 
nunif  and  as  the  plaintiffs'  agent  exercised  a  sound  dis* 
cretion,  under  all  the  circumstances,  I  think  the  action  is 
maintainable.   Whether  the  damages  ought  to  be  reduced 
is  another  question ;  and  with  a  view  to  that  point  the 
defendant  may  take  a  rule  to  shew  cause. 

Bat  LEY,  J. — It  is  clear,  from  the  evidence  in  the  case, 
that  the  house  at  Quebec  had  not  funds  in  possession  be- 
longing to  Brightman  sufficient  to  pay  themselves  for  the 
timber  in  question.  There  is  no  doubt,  therefore,  that  if 
when  the  cargo  arrived  Brightman  had  not  the  means  of 
making  payment,  they  had  a  right  to  stop  it  in  transitu. 
Tlie  fisLcts  were  these : — ^Whilst  the  timber  was  on  its  way  to 
this  country,  the  plaintiffs  drew  a  bill  upon  Brightman  for 
600/.  Before  the  vessel  arrived,  the  bill  was  presented  for 
acceptance  and  dishonored.  It  seems  to  me  therefore,  that 
the  plaintifis  were  entitled  at  that  time  to  insist  on  stop- 
pfaig  the  cargo  in  transitu.  This  circumstance  is  not  to 
be  forgotten,  that  Brightman^  who  knew  what  the  state  of 
the  accounts  really  was,  as  soon  as  he  received  the  bill  of 
lading,  assigned  it  over  to  J.  and  A.  Read,  and  soon  after- 
wards became  insolvent.  Under  these  circumstances  I  am 
of  opinion,  that  inasmuch  as  the  plaintiffs  had  pledged 
their  own  funds  without  having  any  funds  of  Brightman 
in  their  hands  at  the  time  of  the  shipment,  they  had  a 
right,  upon  the  dishonor  of  the  bill,  to  stop  the  timber  in 
transitu,  finding  that  Brightman  was  in  a  state  of  insol- 
vency.   The  plaintifis,  at  the  time  of  the  trial  gave  credit 
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for  34/.y  80  as  to  reduce  the  anount  of  the  damages^  but  if 
4^^?K      ^P^^  ^^  investigation  of  the  accounts  it  turns. eat,  that 


and  another 


Jokes. 


V.  they  ought  to  make  a  deduction  of  124/.^  a  rule  nisi  may 

betaken  for  that  purpose.'  >  .)  .*       i 

HoLROYDy  J. — I  think  that  the  defendants  were  not^ 
under' the  circumstances  of  this  case,  upon  the  doubt 
or  uncertainty  whether  the  consignment  transmitted  by 
Brightman  would  cover  the  value  of  the  timber^  bound  to 
wait  until  the  fact  was  ascertained^  before  they  exercised 
the  right  of  stopping  in  transitu. 

LiTTLEOALE,  J.,  concurrcd. 

Rule  refused. 


Sahtrday, 

Nov.  12th.  Walpole  V.  Saunders. 

The  stake-  j/HIS  was  an  action  against  a  stakeholder  to  recover  the 

cricka  *^teh  ?^°^  ^f  ^^^'9  ^®  amount  of  a  wager  upon  a  cricket  match« 
between  eleven  between  eleven  persons  on  each  side,  at  5$,  a  head.  The 
each  side  at  cause  was  tried  before  Onslow,  Serjeant,  at  the  last  assizes 
v'u'^^^th^  ^^^  ^^^  county  of  Hertford,  and  a  verdict  was  found  for 
winner,  if  the  the  plagptiff.    Damages,  655. 

judge  at  Nisi 
Prius,  in  the 

exercise  of  his     Andrews  now  moved  for  a  rule  nisi  to  stay  the  judg- 

thinks  proper  m^nt,  on  the  ground  that  a  wager  on  a  cricket  match 

to  try  the      being  illegal,  the  learned  judge  ought  not  to  have  tried  the 

cause ;  and  he  cited  Egerton  v.  Furzeman  (a). 

Abbott,  C.  J. — ^This  objection  should  have  been  taken 
at  the  trial ;  but  if  the  learned  judge  in  the  exercise  of  his 
discretion,  thought  proper  to  tiy  the  cause^^  though  frivo- 
lous, I  see  no  reason  for  disturbing  the  verdict,  if  it  be  a 
good  verdict.  I  am  by  no  means  clear  that  the  learned  judge 

{a)  1  R.  &  M.  213.     1  Car.  &  Pay.  613,  S.  C. 
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was  bound  to  stop  the  bause  on  account  of  itft  frivolity. 
TUg  is  not  a  case  within  the  9  Anne,  c.  14.,  and  I  see  no 
objection  to  the  verdict. 

Bayley,  J.,  and  Holroyd,  J.,  concurred  (a). 
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1S25. 
Walpole 

V. 

Sauhders. 


Rule  refused  (A). 

(a)  Littledale,  J.,  was  absent. 

{hy  Vide  Ekham  ▼•  Kingsman,  1  B.  &  A.  683.  lAnal  y.  Longbothamy 
3  Wilt.  36.  Ciayttm  y.  Jetmmgs,  2  Sir  W.  B.  706.  Brwm  v.  Berke- 
letff  Cowp.  281.  Whaiey  v.  Pt^ty  2  B.  &  P.  51.  Ximenes  v.  JaqueSy 
6  T.  R.  499.  Htnkin  y.  GuerrSy  12  East,  247.  Johnson  v.  Bamty  4 
T.  R.  1.  Brown  y.  Leesony  2  H.  B.  43.  Smith  y.  BickmorCy  4  Taunt. 
474.  Cott4m  y.  Thurland,  5  T.  R.  405.  Howton  y.  Hancocky  8  T.  R. 
575.  Attberi  y.  WaUhy  3  Taunt.  277.  Bate  v.  Cartwrighty  7  Price, 
540|  and  Robm$on  y,  MearrUy  ante,  yol.  yi.  26. 


Cox  o#  Todd  and  others* 

Assumpsit  for  not  accepting  a  quantity  of  barley  pur- 
suant to  contract.  Plea,  the  general  issue.  At  the  trial 
before  Bayley,  3.,  at  the  last  assizes  for  the  county  of  York, 
it  appeared  that  the  plaintiff  and  defendants  being  respec- 
tively merchants  at  Hull,  the  latter  having  warehouses  at 
Grimsby,  entered  into  the  following  contract  for  the  sale 
and  delivery  of  3000  quarters  of  barley : — 

"  7th  March,  1825,  Sold  Messrs.  J.  Todd  and  Co.,  on  ac- 
count of  Mr.  Edward  TAomas  Cox, '3000  quarters  of  barley, 
equal  to  sample  delivered^  price  20^.  per  quarter ;  delivered 
ahngsiide  a  sloop  or  warehouse,  at  Grimsby  or  Hull,  at  the 
buyer's  option^  in  all  April  or  sooner.*' 

On  the  28th  March,  619  quarters  were  deUvered  pur- 
suant to  the  contract;  and  in  the  early  part  of  April 
another  portion  was  delivered.  The  remainder  came  into 
the  Humber  on  the  28th  April,  and  immediately  on  the 
vessel's  .arrival  a  message  was  dispatched  to  the  house  at 
Hull,  informing  the  defendants  of  the  arrival,  and  desiring 

K  2 


Monday, 
Nov.  Uth. 

Where  a 
quantity  of 
barley  was 
sold  upon  a 
contract  to 
**  deliyer  along 
side  a  sloop  or 
warehouse  at 
G.  or  H.,  at 
the  buyer's 
option,  in  all 
April  or  soon" 
tTy*  and  the 
barley  was 
brought  into 
dock  at  G.  on 
the  29th 
April: — ^Held, 
that  the  con- 
tract was 
broken,  inas- 
much as  it 
would  then 
have  taken 
four  days  to 
unload  the  ves- 
sel and  deliver 
the  cargo  into 
the  buyer's 
possession. 
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1825.  to  know  whether  the  barley  should  be  deliyeied  at  the 
warehouse  in  Hull,  or  at  Grimsby,  or  alongside  any  sloop. 
To  this  message,  the  answer  sent  was,  **  You  had  better 
see  Mr.  Todd,  of  Grimsby."  The  vessel  then  put  into 
Grimsby,  and  was  actually  in  dock  on  the  29th  April, 
within  two  or  three  hundred  yards  of  the  defendants'  ware- 
houses. In  the  meantime  the  price  of  barley  had  fallen. 
The  vessel  with  the  utmost  exertions  of  the  crew  could 
not  have  been  unloaded  in  less  than  four  days  from  the 
29th  April,  The  defendants  refused  to  accept  the  re- 
mainder of  the  barley,  on  the  ground  that  it  had  not  been 
delivered  within  the  time  stipulated ;  and  the  case  turned 
upon  the  legal  construction  of  the  words  "  delivered  along- 
side a  sloop  or  warehouse  at  Grimsby,  or  Hull,  at  the 
buyer's  option,  in  all  April  or  sooner."  On  the  part  of  the 
plaintiff,  it  was  contended,  that  the  contract  was  sufficiently 
performed  if  the  vessel  was  brought  either  alongside  a 
sloop  or  a  warehouse  of  the  defendants'  within  the  month 
of  Aprilf  and  that  the  actual  delivery  might  be  made  with- 
in a  reasonable  time  afterwards.  The  learned  judge  was, 
however,  of  opinion,  that  it  lay  upon  the  plaintiff  to  shew 
that  the  cargo  could  have  been  delivered  within  the  mcmth 
of  April,  and  as  it  appeared  that  the  vessel  could  not  have 
been  unladen  in  less  than  four  days  after  arrival,  he  di- 
rected a  nonsuit. 

Tindal  now  moved  to  set  aside  the  nonsuit,  on  the 
ground  of  misdirection ;  and  submitted,  that  the  vessel  be- 
ing actually  in  dock  on  the  29th  April,  that  was  a  suffi- 
cient compliance  with  the  contract,  and  imposed  upon  the 
defendants  the  liability  to  accept  the  barley. 

Abbott,  C.J. — ^The  words  in  the  contract  are,  "de- 
livered, &c.,  in  all  April  or  sooner."  If  the  word 
'*  deUvered"  means  no  more  than  "  brought,"  then  the 
plaintiff  has  performed  the  contract;  but  I  think  that 
is  not  its  meaning.     Suppose  the  vessel  to  have  been  sunk 
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at  Grtmsby,  or  Hull,  on  the  29th  April,  could  it  have  been 
fiaid  that  the  barley  was  delivered  within  the  terms  of  the 
contract?  If  not,  then  I  think  my  brother  Bay  ley  pro- 
perly directed  a  nonsuit. 

Bayley,  J. — I  thought  at  the  trial,  and  am  still  of  the 
same  opinion,  that  upon  the  true  construction  of  this  con- 
tract, the  defendants  were  entitled  to  have  the  whole  of  the 
barley  in  their  actual  possession  within  the  month  of  April 
at  farthest.  When  the  vessel  arrived  on  the  29th  April, 
there  was  not  time  to  get  the  cargo  out  within  the  period 
stipulated.  One  of  the  witnesses  said,  "  working  as  much 
as  possible,  we  could  not  have  unloaded  the  vessel  in  less 
than  four  days/' 

HoLBOYO,  J.,  and  Littleoale,  J.,  concurred. 

Rule  refused. 


133 


1825. 


Monday, 

W.  Hall  v.  L.  A.  Hollander.  November  14. 

xHIS  was  an  action  of  trespass,   for  driving  a  chaise     The  relation 
with  force  and  violence  upon  and  against  J.  F,  Hall,  then  child,  though 
and  still  being  the  son  and  servant  of  plaintiff,  by  means  ^J^e  latter  lives 
whereof  said  J.  JP.  Hall,  so  then  being  the  son  and  servant  under  thecon- 
of  plaintiff,  was  greatly  injured,  and  became  sick  for  the  Jhel^d***  ^"*t 
space  of  six  months,  during  all  which  time  plaintiff  lost  necessarily 
and  was  deprived  of  the  service  of  his  said  son  and  servant,  relation  of 
and  of  all  the  benefit  and  advantage  which  might  and  "^a^terand 

servant 

would  otherwise  have  arisen  and  accrued  to  him  from  such  Therefore 

servicef  to  wit,  at,  &c.;   and  plaintiff  was  also  thereby  ^^^"^^  ^*®' 

foiced  and  obliged  to  pay,  lay  out,  and  expend  a  large  sum  pass  for  an  in- 
jury to  a  child 
only  two  years  and  a  half  old,  "  per  quod  tervitiwn  amisU :" — ^Held,  that  as  the  child 
was  mcmabie  of  performing  acts  of  service,  the  action  was  not  maintainable.  Semble, 
that  the  rather  might  maintain  a  special  action  for  expenses  necessarily  incurred  by  him, 
IB  having  the  child  cured  of  the  injury. 
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I825u       of  money  in  and  about  endearonring  to  procure  his  said 
'^"'*^'      son  and  servant  to  be  cured,  and  in  and  about  the  procur- 
V.  ing  the  necessary  care  and  attendance  for  his  said  son  and 

oLLANDBA,  ggyyant  duriug  his  said  illness,  and  was  also  gready  inter- 
rupted in  carrying  on  and  transacting  his  own  lawful  af- 
fairs and  business,  by  being  forced  and  obliged,  in  conse- 
quence of  his  poverty  and  inability  to  procure  surgical  aid, 
attendance  and  assistance  for  his  said  son  and  servant,  at 
his  own  residence,  to  carry  and  convey  his  said  son  and 
servant  elsewhere,  to  a  place  where  he  could  obtain  the 
same,  to  wit,  at,  8cc.  Second  and  third  counts  more  ge- 
neral, but  describing  J.  jP.  Hall  as  plaintiff's  son  and  ser^ 
vant.  Plea,  the  general  issue.  At  the  trial  before  Abbott, 
C.  J.,  at  the  Middlesex  sittings  after  last  term,  it  ap- 
peared in  evidence  that  the  plaintiff's  son,  at  the  time  of 
the  alleged  injury,  was  a  child  about  two  years  and  a  half 
old.  On  the  day  laid,  the  defendant,  whilst  driving  a  one- 
horse  chaise  in  the  public  streets,  accidently  ran  over  the 
plaintiff's  child,  and  thereby  fractured  his  skull.  The 
child  was  taken  to  Middlesex  hospital,  and  after  remaining 
there  for  about  a  fortnight  was  brought  home  by  his  father, 
under  the  idea  that  he  would  be  better  nursed  there  than 
at  the  hospital.  For  several  months  afterwards  the  plain- 
tiff took  him  daily  to  the  hospital  for  surgical  advice,  and 
at  the  end  of  that  time  he  was  discharged  as  cured.  Dur- 
ing the  child's  illness  the  plaintiff  hired  a  servant  to  nurse 
him  at  weekly  wages,  exclusive  of  her  board  and  lodging. 
The  plaintiff  was  at  no  expense  for  surgical  advice,  and 
had  he  left  the  child  wholly  at  the  hospital  he  would  have 
been  cured  gratuitously.  There  was  no  evidence  that  the 
child  was  capable  of  performing  any  actual  service  for  his 
father.  Under  these  circumstances,  it  was  objected  that 
the  action  was  not  maintainable,  inasmuch  as  loss  of  ser- 
vices was  the  gist  of  this  species  of  action,  and  as  a  child 
of  such  tender  age  was  incapable  of  performing  acts,  of  ser- 
vice, the  ground  of  action  failed.  The  Lord  Chief  Justice 
was  of  this  opinion,  etnd  directed  a  nonsuit. 
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£.  Lawei  (with  whom  was  Gumey)  now  moved  for  a       i825. 
rule  mA  to  sst  aside  the  nonsuit  and  obtain  a  new  trial. 
The  qne^fioa  is,  whether  in  the  case  of  parent  and  child  it 
18  oeGessary  in  an  action  in  this  form,  to  prove  an  actual  Hollandee 
bfis  of  seraoes  in  order  to  support  the  allegation  '*  per 
quod  aerVitiun^  amisit."    This  case  is  distinguishable  from 
that  of  a  hired  meliial  servant,  where  undoubtedly  it  is  ne- 
oessaiy  to  ptove  an  actual  loss  of  service;  but  where  the 
lelaiion  bf  parent  and  child  subsists,  and  the.  child  is  re* 
siding  with  the  parent  as  part  of  the  family,  under  his 
Gootrol^  aiid  bound  to  perform  his  reasonable  commands, 
tbedbiaracter  of  servant  is  legally  implied,  and  the  loss  of 
adiial  s^rvicQ  is  not  necessary  to  give  the  parent  a  right  of 
action,  For£$  v«  Wil8oa{a),  Jones  v.  Brovm(b).    {Bay ley, 
J.     This  case  is  distinguishable  from  those.     Here  the 
duki  is  incapable  of  performing  any  acts  of  service].    The 
fiii^test  acts  of  service  are  sufficient  to  satisfy  the  allega- 
tbn  per  quod,  &c.,  and  a  child  even  of  the  tender  age  here 
proved,  was  capable  of  performing  many  acts,   which 
though  trifling,  would  be  enough  to  support  the  averment. 
[Bay ley,  J.*   Did  you  desire  the  learned  judge  to  leave  it 
to  the  jury  as  a  question  of  fact  whether  the  child  was  ca- 
fobh  of  actual  service?}    Certainly  not.     The  nonsuit 
took  place  on  the  supposition  that  the  child  was  incapable 
of  performing  actual  service,  and  the  plaintiff  yielded  im- 
mediately to  the  learned  judge's  opinion.    But  if  the  alle- 
gation ''  per  quod  servitium  amisit/'  is  merely  technical, 
}t  must  be  assumed,  from  the  bare  relation  of  parent  and 
chfld,  that  an  injury  to  the  child  whereby  it  is  utterly  in- 
.capacita^ted  from  performing  any  service,  gives  the  parent 
•a  right  of  action.    In  cases  of  this  nature  the  damages  are 
given  for  any  thing  but  the  loss  of  the  real  services  which 
the  child  is  capable  of  performing.    Juries  look  to  the  loss 
of  comfort  and  the  injury  to  the  paraits'  feelings  from  be- 
ing deprived  of  the  society  of  his  child.    This  is  the 
]^nciple  on  which  juries  act  in  cases  of  seduction;  and 
(a)  Peake's  N.  P.  C.  SS.  (6)  Id.  233.    1  Eep.  217.  S.  C. 
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1825.       they  do  not  estimate  in  pounds^  shillings^  and  p^ice,  the 

*^"^'      actual  value  of  the  daughter's  services.     But  at  all  events 

V.  here  the  plaintiff  has  sustained  special  damage  by  rea9on 

to  recover.  He  was  obliged  to  hire  a  servant  to  attend 
him  during  his  illness,  and  to  incur  great  loss  of  time  in 
carrying  the  child  to  and  from  the  hospital^  in  consequence 
of  not  being  able  to  pay  for  other  medical  assistance. 
{^Bayley,  J.  If  the  father  had  necessarily  incurred  expense 
in  procuring  medical  assistance  for  his  child,  that  might 
have  been  a  substantive  foundation  for  maintaining  an  ac- 
tion; but  here  the  father,  instead  of  having  the  child  well 
taken  care  of  at  the  hospital,  free  of  expense,  wilfully  in- 
curs special  damage,  and  therefore  the  ground  of  action 
in  that  respect  fails].  It  was  not  obligatory  on  the  plain- 
tiff to  leave  his  child  at  a  public  hospital,  and  thereby 
deprive  it  of  that  comfort  and  tenderness  which  a  parent 
owes  to  his  offspring,  particularly  under  circumstances  of 
great  bodily  suffering. 

Bay  LEY,  J. — I  think  the  nonsuit  in  this  case  was  per- 
fectly right.  Two  grounds  are  suggested,  on  which  it  is 
contended  that  the  action  is  maintainable ;  first,  that  the 
child  being  the  servant  of  the  plaintiff,  he  has  lost  the 
child's  services;  and  secondly,  that  the  plaintiff  has  neces- 
sarily incurred  expenses,  in  and  about  the  curing  the  child 
of  the  injury  sustained.  With  respect  to  the  first  point,  I 
apprehend  it  to  be  essential  that  the  plaintiff  should  prove, 
not  that  the  child  had  actually  performed  services,  but  that 
he  was  capable  of  performing  actual  service.  I  understand 
that  the  counsel  for  the  plaintiff,  in  this  case,  did  not  desire 
at  the  trial,  that  the  power  of  this  child  to  perform  acts  of 
service  should  be  put  to  the  jury,  but  it  was  assumed 
from  the  tender  age  of  the  child,  that  he  was  perfectly  in- 
capable of  performing  any  act  of  service.  Then  the  au- 
thorities on  this  point  seem  to  be  all  one  way.  In  the  cases 
to  which  Mr.  Lawes  refers,  the  child  being  oC  capacity  to 
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perform  acts  of  service^  Lord  Kenyan  said  it  was  unneces- 
sary to  prove  that  the  child  did  perform  acts  of  service,  ^all 
because  it  might  be  presumed,  that  living  with  the  parent  v. 
he  would  be  required  from  time  to  time  to  do  little  offices 
for  his  father.  In  those  cases  the  Court  looked  to  the 
fower  and  capacity  of  the  child  to  perform  servicCi  and 
did  not  require  proof  of  actual  service.  In  the  case  of 
Weedon  v.  Timbrell  (a),  which  was  an  action  for  criminal 
conversation  with  the  plaintiff's  wife.  Lord  Kenyan  said, 
**  This  is  like  the  case  of  an  action  by  a  father  for  the  loss 
of  service  of  his  child ;  in  which,  however  the  parent  may 
fed  for  the  violation  of  his  daughter's  chastity,  it  is  clear 
that  no  action  can  be  maintained  unless  some  evidence  be 
given  that  the  daughter  performed  some  acts  of  service  for 
the  father;"  and  Ashurst,  J.,  said,  "The  principle  of  this 
case  is  like  that  mentioned  of  debauching  the  plaintiff's 
daughter,  in  which  the  plaintiff  must  give  some  proof  of 
acts  of  service  done  by  her  in  order  to  support  the  allega- 
tion in  the  declaration ;  very  slight  evidence  indeed  is 
sufficient,  but  still  it  is  necessary  to  give  some."  In  the 
cases  cited  from  Peahens  Nisi  Prius  Reports,  Lord  Kenyan 
did  not  say  that  in  cases  in  which  it  appeared  that  the 
child  was  incapable  of  performing  service,  the  action  was 
maintainable ;  all  he  said  was,  that  in  cases  in  which  the 
child  was  living  with  the  parent,  and  in  a  condition  to 
perform  actual  service,  he  would  not  require  evidence  of 
any  specific  acts  of  service.  In  the  case  of  Satterthwaite 
V.  Duer8i(b)j  which  was  decided  in  the  interval  between 
Douglas  and  the  Term  Reparts,  two  points  were  decided ; 
first,  that  an  action  would  not  lie  for  debauching  the  plain- 
tiff's daughter  unless  the  daughter  >  was  his  servant  at 
the  time,  for  the  loss  of  services  is  the  gist  of  the  action ; 
and  second,  that  it  was  no  ground  for  maintaining  the 
action,  that  the  father  had  been  at  the  expense  incurred 
during  the  time  of  her  lying-in.  These  cases  shew  that 
the  gist  of  the  action  is  the  loss  of  services,  and  therefore, 

(a)  5  T.  R.  357.  (6)  5  East,  47  n. 


n 
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182$.  though  the  relct,tioi]i  of  pc^rent  and  child  si^^bBisto^  yet  if*  the 
ll^jj^  child  is  incatp^hle  of  perfbrming  any  services,  the  founda- 
»•  tioq  of  the  fiction  fails.  Then,  as  to  the  second  ground  on 
'  which  this  action,  iff  attemped  to  be  supported,  I  think  that 
fails  also.  Did  this,  plaintiff  necessarily  incur  any  expense 
in  ai\d  about  Jj^e  curing  of  the  child?  Aocoiding  to- the 
CTideuce,  the  child  was  carried  to  the  hospital,  where  he 
iQlght .  have  been  n^aintained  and  cured  free  of  aiiy  ex- 
pemse  to  the  plaintiff ; ;  but  the  plaintiff  thought  proper  to 
remove  the  child  to  his  own  house,  and  voluntarily  incur 
^e  expense  which  he  npw  seeks  to  recover.  I  am  cte- 
tainly  not  pjepared  to  say  that  a  declaration  might  not.  be 
6ramed,  in. which  the  father  being  averred  to  be  under,  an 
obligation  to  maintain  the  child,  and  having  no  means  of 
providing  medical  assistance,  he  necessarily  inouired  ex^ 
pense  in  and  about  his  cure,  so  as  to  enable  him  to  recover* 
It  is  however  unnecessary  to  decide  that  point  in  the  pre- 
sent case.  My  opinion  is  founded  on  these  grounds ;  first, 
that  the  child  was  incapable  of  performing  any  acts  of  sen- 
vice;  and  second,  that  the  plaintiff  did  not  •  necessarily 
incur  any  expense  which  would  give  him  a  right  of  action 
against  the  defendant. 

HoLBOYp,  J. — I  think  the  second  point  was  not  es* 
tabUshed  by  the  evidence  in  the,  cause,  inasmuch,  as  it 
did  not  appear  that  the  plaintiff  was  necessarily  put  to 
any  expense  which  he  was  bound  to  bear.  Possibly,  if 
that  circumstance  had  been  made  out,  it  would  have 
afforded  a  ground  of  action.  It  is  however  not  requisite 
that  we  should  give  any  opinion,  upon  that  point ;  indeed 
I  have  formed  none.  But  I  take  it  to  be  quite  clear  upon 
the  other  point,  that  for  taking  away  a  son  or  daughter, 
(except  it  be  a  son  or  daughter  and  heir,  according  to  some 
old  cases)  (a)  an  action  does  not  Ue  unless  there  is  a  loss 
of  services,  or  what  the  law  considers  a  loss  of  services. 
The  mere  relationship  of  parent  and  child,  though  the 

(a)  Gray  v.  Jefferies,  Cro.  Elix.,  55. 


HOLLAKDER. 
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ohSd  liyes  with  the  father,  is  not  sufficient  in  law  to-  give  1^95. 
the  ehild  the  character  of  servant.  In  Barhamv.  Dennis  (n)y  ^^^^ 
an  action  was  brought  for  assaulting,  taking  away,  and  «. 
imprisoning  the  plaintiff's  daughter,  but  it  was  held  not 
to  lie,  and  yet  if  she  was  to  be  considered  as  his  servant^ 
there  would  have  been  a  loss  of  services  occasioned  by  the 
tortious  act  of  the  defendant.  Three  of  the  judges  held 
that  the  action  Was  not  maintainable,  although  Glanvile,  J. 
differed  from  the  rest,  and  said :  ''  for  the  father  hath  an 
interest  in  every  one  of  his  children,  to  educate  them  and 
to  provide  for  them;  and  he  hath  his  comfort  by  them. 
Wherefore  it  is  not  reasonable  that  any  should  take  them 
from  him,  and  to  do  him  such  an  injury,  but  that  he 
should  have  his  remedy  to  punish  it."  In  all  the  cases 
which  have  arisen  for  the  seduction  of  a  daughter,  it  has 
been  considered  essential  to  allege  in  the  declaration  that 
she  was  the  servant  of  the  plaintiff,  and  to  give  some  evi- 
dence to  shew  that  there  was  an  actual  loss  of  service,  or 
that  there  was  what  the  law  would  consider  as  constituting 
a  loss  of  service.  The  same  reasoning  applies  to  the  pre- 
sent case;  and  as  the  child  here  was  incapable  of  perform- 
ing any  acts  of  service,  I  think  the  nonsuit  was  right. 

Abbott,  C.  J. — I  take  the  principle  of  the  common 
law  with  respect  to  this  species  of  action  to  be,  that  a 
master  may  maintain  an  action  for  the  loss  of  service  sus- 
tained  by  the  tortious  act  of  another,  whether  the  servant 
be  a  child  or  not;  and  therefore,  wherever  the  relation  of 
master  and  servant  can  be  established  in  evidence,  courts 
of  law  have  allowed  all  the  circumstances  of  the  case  to  be 
taken  into  consideration  with  a  view  to  the  estimate  of 
damages.  We  are  now  called  upon  to  go  a  step  farther, 
and  to  lay  down  as  a  proposition  of  law,  that  the  action  is 
maintainable,  although  the  relation  of  master  not  only  does 
not,  but  cannot  exist,  and  that  too  in  a  case  where  the  de- 
claration alleges  loss  of  services  as  the  foundation  of  the 

(a)  Cro.  Eliz.  770. 
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1825;       action.    If  we  were  so  to  hold,  we  should  be  going  farther 

^J^^'     than  any  former  decision  would  justify,  and  therefore  I 

V.         think  we  ought  not  to  grant  a  new  trial  (a). 
H01.LANDER. 

Rule  refused. 

« 

(a)  Littledale,  J.,  absent. 


Mondtttfy 
NovemUr  14.  BoND  V.  StoCKDALE. 

Declaration  ASSUMPSIT  by  the  payee  against  the  maker  of  a  pro- 
^^J^J^^y®®  missory  note.  The  declaration  stated,  that  on  the  9th 
maker  of  a  June,  1824,  defendant  made  his  certain  note  in  writing,  by 
note^Se  or-  which,  six  months  after  date,  he  promised  to  pay  to  the  or- 
der of  the  der  of  the  plaintiff  17/.  2s.  5d.  value  received.  Plea,  non 
Davee  for  va~ 
hie  receiyed/'  assumpsit.    At  the  trial  before  Abbott,  C.  J.,  at  the  Mid- 

generally,  is  dlesex  sittings  after  last  term,  when  the  note  on  which  the 
not  disproved  ^  '  .        . 

by  evidence  of  action  was  brought  was  produced  in  evidence,  it  appeared 
to  Ae  SS^""  that  after  the  words  "  value  received,'*  were  added  "  in 
tiff's  order  for  Mrs.  Lewises  estate"  whereupon  it  was  objected  that  this 
ceived  m  Mrs.  '^^  ^  variance;  but  the  Lord  Chief  Justice  over-ruled  the 
L,*s  estate/*     objection,  and  the  plaintiff  had  a  verdict. 

Chitty  now  moved  for  a  rule  nisi  to  enter  a  nonsuit,  and 
renewed  the  objection,  citing  Highmore  v.  Primrose  {a). 
Here  is  a  mis-description  of  the  instrument  in  the  declara- 
tion The  words  ''  value  received  "  in  terms  import  that 
the  value  has  been  received  by  the  person  who  signs  the 
note,  but  the  instrument  itself  does  not  amount  to  such  an 
acknowledgment,  for  there  it  is  "  value  received  tVi  Mrs. 
Lewises  estate."  It  may  be  that  the  note  was  given  to  the 
plaintiff  by  the  defendant  as  surety  for  Mrs.  Lewis,  in  which 
case,  the  variance  becomes  material,  for  then  the  note  would 
not  have  been  described  according  to  its  legal  operation. 

(o)  5  M.  &  S.  63. 
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Abbott,  C.  J. — ^Why  may  not  the  defendant  have  re-       i825. 


ceiTed  value  in  Mrs.  Lewis  s  estate?    I  think  there  is  no       ^ 

Bond 

vanance.  v. 


Stockdale. 


Baylbt,  J. — ^The  case  of  Higkmore  v.  Primrose  is  per- 
fectly distinguishable  from  this.    There  it  was  alleged  in 
the  declaration,  that  the  bill  was  drawn  by  J,  S.  upon  the 
defendant^  requiring  the  defendant  to  pay  the  money  ''  to 
the  order  of  the  said  J.  S.,  29/.  125.  value  received  by  the 
said  J,  S"    When  the'biU  was  produced,  it  appeared  to 
be  for  value  received  generally,  and  the  Court  held  the  va- 
riance to  be  fatal^  because  the  bill  as  set  out  in  the  decla- 
ration imported  that  the  '*  value  received '^  was  by  the 
drawer  himself^  and  not  by  the  acceptor.     In  the  present 
case,  when  the  note  says  ''  value  received  in  Mrs.  Lewis's 
estate/'  that  only  shews  the  mode  in  which  the  value  was 
received  by  the  defendant,  but  that  does  not  vary  his  lia- 
bility. 

HoLROYD,  J.,  concurred  (a). 

Rule  refused. 

(a)  LUtledale,  J.,  was  absent. 


Doe  d.  Jane  Bainbridge  v.  Statham  and  others.      J^^''^'i^\^ 

November  15. 

lliJECTMENT  to  recover  the  possession  of  certain  pre-    A  convey- 
mises  in  the  county  of  Cumberland.    Plea,  the  general  is-  y^^^  ^^  ^f^ 

sue.     At  the  trial  before  Bayley.  J.,  at  the  last  Carlisle  and  Uieir  heirs 

.    "^    "^  as  joint  te- 

assizes,  it  appeared  in  evidence,  that  the  lessor  of  the  nants  'Hn 
plaintiff  was  the  widow  of  a  person  named  Bainbridge,  coMideration 
who  became  bankrupt  in  October,  1822,  and  died  in  April,  in  hand  duly 
1824.    By  deeds  of  lease  and  release  of  the  1 8th  and  19th  ^SSfe," 
Ma^,  1816,  the  premises  in  question  were  conveyed  to  the  ^^Y  ^  ^^ 

p2(uiK<{  by  ex- 
trinsic evi- 
dence, shewing  that  the  money  belonged  to  the  wife  only,  so  as  to  defeat  the  claim  of  the 
husband's  assignees  under  21  J.  1^  c.  15^  s.  5. 


142  CASES    IN    THE   KING's    BENCH, 

1825.  hasband  and  wife  and  their  heirs^  as  joint  tenants.  The 
^^^7^'  consideration  for  the  conveyance  recited  in  the  deeds^  was 
Baimbbidge  '*  Two  hundred  pounds  of  lawful  money  of  Crreat  Britain, 
Statham  ^^^  ^  hand,  duly  paid  by  theBoad  Jama  BaMridge  and 
and  oibea.  Jane^hia  wife."  Upon  the  bankruptcy  of  the  husband,  the 
defendants,  as  his  assignees,  took*  possession  of  the  pre*, 
mises,  and  claimed  them  by  virtue  of  the  statute  21  Jac. 
li,  c.  15,  s.  6.  Evidence  was  received  to  ishew>  that  the 
considerationHOioney  for  the  purchase  of  the  estate  was  a 
legacy  of  200/.  left  to  Mrs.  Baitibridge  by  her  uncle^  An^ 
thony  Thorpe,  which  was  not  payable  to  her  until  the 
month  oi  July,  1816,  two  or  three  months  after  the  date 
of  the  conveyance.  It  was  proved  by  the  platntiff's  sttor* 
ney  who  negociated  the  sale  of  the  property,  that  the  eze* 
cutors  of  Mr.  Thorpe* s  will  paid  the  deposit*money  upon 
the  purchase  of  the  estate,  and  the  remainder  of  thecon8i«- 
deration-money  on  the  execution  of  the  conveyances.  Un- 
der these-circumstances  it  was  contended,  on  the  part  of 
the  defendants,  that  the  legal  operation  of  the  deed  was  to 
pass  the  property  to  the  husband,  and  from  him  to  his  as- 
signees, inasmuch  as  on  the  feice  of  the  instrument  the 
consideration  for  the  purchase,  was  in  law  the  property  of 
the  husband;  and  it  was  insisted  that  no  extrinsic  evi- 
dence was  admissible  to  shew  that  the  money  belonged  to 
the  wife  alone,  inasmuch  as  the  effect  of  it  was  to  contra- 
dict the  deed.  The  learned  judge  was  of  opinion,  that  the 
evidence  was  admissible  to  explain  the  deed,  and  so  ex* 
.  plained,  it  appeared  to  him  that  the  property  did  not  pass 
to  the  defendants.  The  plaintiff  therefore  had  a  verdict, 
with  liberty  however  to  the  defendants  to  move  to  enter  a 
nonsuit. 

Patteson  now  moved  accordingly.  Prim&  facie  the  deed 
in  question,  passes  the  property  to  the  husband's  creditors. 
In  GlaUter  v.  Hewer  {a),  it  was  held,  that  a  purchase 
by  a  man  in  the  joint  names  of  himself  and  wife,  if  he  was 

(a)  8  Ves.  Jun.  195. 
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a  trader  at  the  time,  and  afterwards  became  bankrupt,  ^^^ 
WIS  void  against  the  creditors  within  the  statute  21  Joe.  x>o«  den. 
h,  c*  16,  s.  6.  So,  if  the  purchase  was  made  with  the  Bainbrhjgb 
wife's  money,  if  previously  received  and  disposable  by  Stathav 
him  as  his  own.  Here  the  consideration  recited,  is  stated  ^^  <»thiBn* 
to  have  been  paid  by  the  husband  and  wife.  Now  in  point 
of  kw,  the  money  so  paid  is  the  husband's  only,  and  all 
r^t  to  personal  property  in  the  wife  acquired  after  mar«> 
riage  vests  in  her  husband.  He  question  then  is^  vthe- 
Ifaer  die  evidence  teceived  at  the  trial  was  adbmanble  for 
the  purpose  of  shewing  that  the  money  belonged  to  the 
wife  only.  His  eeneeded^  thatevkfence  is  admissible  to 
shew  that  the  consideration  for  a  conveyance  is  different 
from  thai  express^'  in  the  deed ;  but  here  the  evidence 
was  not  o£feriBd  foii  tiurt  purpose ;  it  was  adduced  in  order 
to  contradict  ti»  deed,  and  shew  that  the  money  belonged 
to  the  wife,  or  f&ther  to  the  executors.  It  was  therefore 
badmissible.  Whatever  may  be  the  rule  in  equity  as  to 
the  wife's  money,  in  law,  all  personal  chattels  belong  to  the 
husband.  At  law  there  is  no  such  thing  as  a  partnership 
in  money,  beiwc^en  bmbaiid  and  wife.  If  there  had  been 
a  recital  in  this  deed,  shewing  that  the  wife  was  about  to 
purchase  the  estate  with  money  bequeathed  to  her  in  her 
own  right,  that  might  have  explained  other  parts  of  the 
instrument;  but  as  it  contains  no  such  ebcplanatory  matter, 
the  deed  must  have  its  legal  effect,  and  cannot  be  contra- 
dicted by  extrinsic  evidence* 

Abbott,  C.  J.^ — I  am  of  opinion  that  the  evidence  at 
the  trial  was  properly  received,  not  for  the  purpose  of  con- 
tradicting, but  of  explaining  the  meaning  of  the  expres- 
sions, ''  now  in  hand  duly  paid,  by  the  husband  and  wife." 
Those  expressions  would  be  equivalent  to  saying  that  the 
husband  and  wife  had,  in  point  of  law,  a  joint  property  in 
the  money  paid.  Therefore  those  very  expressions  raise 
in  the  mind  a  doubt  as  to  whom  the  money  really  be- 
longed, and  certainly  lead  to  no  satisfactory  conclusion- 


V, 

Stathau 
and  others. 
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1825.  on  the  subject.  As  in  the  ordinary  course  of  things  the 
DoEdem.  conveyance  must  have  been  to  the  husband  and  wife 
Bainbbidge  jointly »  I  think  that  the  evidence  was  admissible  as  ex- 
planatory of  that  which  was  left  in  some  degree  of  uncer- 
tainty. It  appears  to  me  that  this  was  clearly  the  wife's 
money  at  the  time  the  estate  was  purchased,  and  that  the 
husband  could  by  no  means  complain  of  the  manner  in 
which  it  was  laid  out.  Indeed  I  very  much  doubt,  whe- 
ther in  case  the  husband  had  siirvived  the  wife,  he  could 
have  claimed  the  property ;  but  without  determining  how 
that  would  be,  with  respect  to  an  estate  so  purchased,  it 
appears  to  me  that  the  husband  had  no  control  or  com- 
mand over  the  money.  It  was  obviously  considered  by 
the  parties  as  money  in  which  the  wife  only  had  an  in- 
terest, and  the  executors  very  prudently  took  care  that  it 
was  secured  to  her  in  such  a  way  as  to  make*her  a  provi- 
sion, without  any  control  on  the  part  of  the  husband,  and 
to  exen^t  it  from  any  engagements  into  which  he  might 
enter. 


Bay  LEY,  J. — It  is  clear  that  husband  and  wife  may 
pay  the  wife's  money. 

HoLROYD,  J. — As  the  evidence  was  explanatory  of,  and 
not  contradictory  to  the  deed,  I  think  it  was  admissible. 


LiTTLEDALE,  J.,  coucurred. 


Rule  refused. 


Tuadt^f,  Oarrett  and  Bodenham,  surviving  partners  of 

Nownnber  15.  PhILLIPS  V.   HANDLE Y  (a). 

ffu^S^was    JI^H^^  ^^  ^  action  of  assumpsit  on  a  guaranty.    The 
given  person-  first  count  of  the  declaration  stated,  that  on  the  12th 

AXioone  (-)SeeGar««v.B««ifey,ante,.ol.y.319. 

of  several  partners  in  a  firm : — ^HeM,  that  an  action  might  be  maintained  in  the  names  of 
all  the  firm,  if  it  appeared  that  the  guars^n^  was  intended  for  the  benefit  of  all. 
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February,  1818,  by  a  certain  letter  written  and  addressed 
by  defendant  to  plaintiff,  John  Garrett,  on  behalf  of  himself 
and  Charles  Bodenham  and  Robert  Phillips,  in  considera- 
tion that  plaintiffs  and  their  deceased  partner,  at  the  re- 
quest of  the  defendant  would  advance  to  one  T.  Gibbons 
the  sum  of  560/.  to  enable  him  to  discharge  immediately 
the  Bom  of  550/.,  for  which  he  had  become  security  for  one 
other  71  Cribbons;  defendant  promised  plaintiffs  and  their 
deceased  partner,  that  provision  should  be  made  for  re- 
paying plaintiffs  and  their  deceased  partner  the  said  first- 
mentioned  sum  of  660/.,  under  a  certain  arrangement  then 
going  on  for  the  settlement  of.  all  the  concerns  of  the  said 
first^mentioned  T.  Gibbons,  It  was  then  averred,  that 
phdntifiB  and  their  deceased  partner  did  immediately  after 
making  that  promise,  to  wit,  on  the  said  12th  February, 
advance  and  pay,  and  cause  to  be  advanced  and  paid  to 
the  i|iid  first-mentioned  T.  Gibbons,  the  said  sum  of  660/. 
for  the  purposes  aforesaid,  and  that  although  a  reasonable 
time  for  the  defendant  to  have  caused  provision  to  be  made 
for  the  repayment  of  the  said  sum  of  660/.  had  long  since 
elapsed,  and  although  T.  Gibbons  had  not  paid  the  same, 
yet  the  defendant  had  not  made  any  provision  for  repaying 
the  same  under  the  arrangement  or  otherwise.  There  were 
other  counts,  not  necessary  to  set  out.  Pleas,  first,  non- 
assumpsit,  and  second,  the  Statute  of  Limitations.  At  the 
trial  before  Burrough,  J.,  at  the  last  assizes  for  the  county 
of  Hereford,  the  guaranty  relied  upon  was  in  the  following 
tenns : — "  To  Mr.  John  Garrett.  Sir,  I  understand  from 
Mr.  Gibbons,  that  you  had  the  goodness  to  consent  to  ad- 
vance 660/.  to  discharge  inmiediately  a  like  sum  for  which 
he  became  security  for  his  cousin  Mr.  T.  Gibbons,  upon  my 
assurance,  which  1  hereby  give,  that  provision  shall  be 
made  for  repaying  you  this  sum  under  the  arrangement 
now  going  on  for  the  settlement  of  Mr.  Gibbons*s  con- 
cerns.    I  am,  8ic.,  T.  Handley.** 

On  the  faith  of  this  letter,  Bodenham  and  Co.  advanced 
the  sum  of  674/.  to  Mr*  Gibbons,    Several  letters  written 
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between  the  8th  January  and  lOih  March,  1820,  were  put 
in  for  the  purpose  of  shewing,  that  although  in  terms  tfaft 
guaranty  was  given  to  John  Garreit,  one  of  th^  plaintifiii 
individually,  yet  that  it  was  intended  for  the  benefit  of  the 
firm  of  Bodenham  and  Co.,  and  that  all  the  partners  were 
jointly  interested  in  the  money  advanced. .  Two  objections 
were  taken  on  the  part  of  the  defiHidant;  first,  that  the 
letters  relied  upon  did  not  prove  tiiat  the  guaranty  was 
meant  for  the  benefit  of  Bodenham  and  Co.,  but  John 
Garrett  only;  and  second,  that  at  all  events  the  action 
ought  to  have  been  brought  in  the  name  of  the  person  to 
whom  the  guaranty  was  personally  given.  The  learned 
judge  left  the  first  point  to  the  jury,  but  reserved  the  second 
for  the  Court,  and  the  jury  found  for  the  plaintiffs,  damages 
486/.,  with  liberty  to  the  defendant  to  move  to  enter  a  non* 
suit. 


Jervis  now  moved  for  a  rule  nisi  to  enter  a  nonsuit  or  to 
arrest  the  judgment,  and  contended  that  as  the  guaranty 
had  been  given  to  Mr.  John  Garrett  personally  and  indi* 
vidually,  the  action  ought  to  have  been  brought  in  his  name 
alone.  [Bay ley,  J.  You  may  bring  an  action  in  the  name 
of  the  person  with  whom  the  contract  is  entered  into,  or  in 
the  names  of  those  who  are  interested  in  it.  This  is  the 
rule  as  to  principal  and  agent.  The  action  may  be  brought 
in  the  name  of  either].  A  contract  of  this  nature  must 
not  be  taken  beyond  what  it  imports  on  the  face  of  it;  it 
must  be  construed  stiictly.  At  all  events  the  correspon<« 
dence  pi*oduced  at  the  trial  did  not  shew  that  the  guaranty 
was  given  for  the  benefit  of  the  firm  of  Bodenham  and 
Co. ;  and  if  not,  then  there  can  be  no  doubt  as  to  the  first 
point. 

The  Court  took  time  to  look  into  the  letters  produced  at 
the  trial,  and  now  on  this  day. 


Abbott,  C.  J.,  said: — ^We  have  read  the  correspondence 
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m  this  case,  and  we  think  it  sufficiently  imports  that  the 
guaranty  vms  intended  for  the  benefit  of  the  whole  firing     Garbett 
and  not  for  J.  Garreit  individually.    This  being  so,  we    and  others 
think,  that  the  action  is  well  brought  in  the  names  of  the    Havdlet. 
firm,  although  the  guaranty  was' entered  into  personally 
with  only  one  partner. 

Rule  refused. 


WednadaVf 

The  King  v.  The  Inhabitants  of  the  County  of  Devon.    Nov.  16m. 

X  HIS  was  an  indictment  against  the  defendants  for  not     The  inhabi- 
repairing  and  maintaining  a  county  bridge.    The  indict-  county  are  not 
ment  stated^  that  on  the  10th  February ^  in  the  fourth  Geo.  J»aWe  to  widen 
4,  there  was,  and  from  thence  hitherto  hath  been«  and  still  bridge,  by 
is,  a  certain  common  and  public  bridge,  commonly  called  ^?Jf:®  ^^  ^" 
Dart  Bridge  J  lying  and  being  in  the  parishes  of  Buck^  repair  ix, 
fastleigh  and  Ashhurtony  in  the  said  county,  being  a  com- 
mon highway  leading  from  the  city  of  Exeter  unto  and 
over  the  said  bridge  to  the  town  of  Plymouth  in  the  said 
county,  for  all  the  subjects  of  the  king,  on  foot  and  on 
horseback,  and  with  their  horses,  coaches,  carts,  and  car- 
riages, upon  and  over  the  same  bridge,  to  go,  return,  pass, 
ride,  and  travel,  at  their  will  and  pleasure,  freely  and 
safely,  without  any  obstruction,  hindrance,  or  impediment 
whatsoever ;  and  that  the  said  common  and  public  bridge, 
<m  the  10th  February  in  the  year  aforesaid,  and  conti- 
nually afterwards,  until  the  day  of  taking  the  inquisition 
at  the  said  parishes  of  Buckfastkigh  and  Ashburton  in  the 
said  county,  was  and  yet  is  ruinous*,  broken  and  danger- 
ous, and  in  great  decay  for  want  of  needful  and  necessary 
upholding,  maintaining,  amending  and  repairing  the  same, 
and  the  said  common  and  public  bridge  during  all  the  time 
last-mentioned,  was,  and  yet  is  too  narrow,  so  that  the  sub- 
jects of  the  king,  in,  upon,  and  over  the'said  bridge  on  foot, 
and  with  horses,  coaches,  carts,  and  carriages,  could  not 
and  cannot  pass  and  repass,  ride  and  travel,  without  great 
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1825.       danger  of  their  lives  and  the  loss  of  their  goods^  as  they 

tIiTkino    ^^S'^*  ^  ^^>  ^^^  ^^^  ^^^  y^^  ^^y  greatly  obstructed, 
V.  stopped^  and  hindered,  in  the  going,  returning,  and  pass- 

Inrabitants  ^^S'  ^ding  and  travelling  upon  and  over  the  same  common 
of  Devon,  public  bridge,  and  during  all  the  time  aforesaid  were  and 
yet  are  in  great  peril,  hazard,  and  danger,  of  being  over- 
turned in  the  said  carts,  coaches,  and  carriages,  and  of 
being  killed,  owing  to  the  narrowness  of  the  same,  to  the 
great  damage  and  common  nuisance  of  all  the  subjects  of 
the  king,  upon  and  over  the  said  bridge  on  foot,  and  with 
their  horses,  coaches,  carts,  and  other  carriages,  about  their 
necessary  affairs  and  business,  going,  returning,  passing, 
riding  and  travelling,  against  the  form  of  the  statute  in 
that  case  made  and  provided,  and  against  the  peace,  &c. ; 
and  that  the  inhabitants  of  the  county  of  Devon,  of  right 
have  been,  and  still  of  right  are  bound  to  repair  and  amend 
the  same  common  bridge,  so  as  aforesaid  being  broken, 
ruinous,  too  narrow,  and  in  decay,  and  to  make  the  same 
safe  and  secure  for  the  said  subjects,  when  and  so  often  as 
it  becomes  necessary.     Plea,  not  guilty. 

On  special  verdict  found  by  the  jury,  the  facts  of  the 
case  were  these : — ^The  bridge  called  Dart  Bridge  in  the 
indictment  mentioned,  on  the  10th  February,  in  the  4 
Geo.  4,  was,  and  from  thence  {hitherto  hath  been  a  com- 
mon and  public  bridge,  for  all  the  liege  subjects  of  the 
king,  on  foot  and  on  horseback,  and  with  their  horses, 
coaches,  carts  and  carriages,  upon  and  over  the  same 
bridge,  to  go,  return,  pass,  ride  and  travel  at  their  free 
will  and  pleasure,  freely  and  safely,  without  any  obstruc- 
tion, hindrance  or  impediment  whatsoever.  The  said  com- 
mon and  public  bridge,  on  the  day  and  year  last  aforesaid, 
and  continually  afterwards,  until  the  day  of  taking  the  in- 
quisition, was  not  ruinous,  broken,  dangerous,  and  in 
great  decay,  for  want  of  necessary  upholding,  maintain- 
ing, amending,  and  repairing  the  same  ;  but  it  was  on  the 
day  and  yeai*  last  aforesaid,  and  continually  afterwards, 
until  the  day  of  taking  the  inquisition,  and  still  is  too 
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narrow,  so  that  the  liege  subjects  of  our  lord  the  king,  in,        ^825. 
upon,  and  over  the  same  bridge,  on  foot  and  with  horses, 
coaches,  carts  and  carriages,  coula  not,  and  cannot  pass 
and  repass,  ride  or  travel,  without  great  danger  of  their  i„h^,tant« 
lives,  and  the  loss  of  their  goods,  as  they  ought  to  do,  but    of  Devon. 
were,  and  yet  are,  greatly  obstructed  in  going,  returning,  - 
passing,  riding   and  travelling,  over  the  same  common 
public  bridge,  and  during  all  the  time  aforesaid  were,  and 
yet  are,  in  great  peril,  hazard,  and  danger  of  being  over- 
turned in  the  said  carts,  coaches,  and  carriages,  and  of  be- 
ing killed,  owing  to  the  narrowness  of  the  bridge;  but  the 
bridge  on,  8cc.,  and  during  all  the  time  aforesaid,  was,  and 
still  is,  as  wide  as  ever  it  was,  and  the  inhabitants  of  the 
said  bounty  of  Devon  of  right  have  been,  and  still  of  right 
are,  bound  to  repair  and  amend  the  said  common  public 
bridge  (tf). 

P.  Williams f  for  the  crown.  At  common  law  the  inha« 
bitants  of  a  county  are  bound  to  repair  and  keep  in  repair 
county  bridges.  The  question  then  is,  whether  the  obliga- 
tion of  tot  cfemng  bridges,  so  as  to  enable  the  king's  subjects 
to  pass  and  repass  without  danger,  is  not  one  of  the  inci- 
dents of  that  Uability.  If  this  be  not  an  incident  of  the 
liability,  then  the  reason  of  the  liability  may  in  many  cases 
be  wholly  inadequate  to  its  object.  The  principle  on  which 
the  liaUlity  is  bottomed,  is  the  obligation  of  counties  to 
enable  the  king's  subjects  to  pass  and  repass  without  dan- 
ger, and  to  give  that  facility  of  communication  between  £^11 
parts  of  the  kingdom,  which  public  and.  private  conveni- 
ence requires.  If  this  principle  be  irrefragable,  then  com- 
mon sense  requires  that  it  should  be  applied  co-extensively 
with  the  prevailing  necessities  or  habits  of  mankind. 
Those  who  argue  upon  the  wisdom  and  reasonableness  of 
the  general  principle,  must  at  the  same  time  concede  that 
the  consequences  now  insisted  upon,  necessarily  flow  from 
it;   otherwise,  the,  principle  would  in  itself  be  absurd, 

(a)  This  prosecution  was  institated  by  the  Post-Master-General. 
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1625.       nugatory  and  impracticable;  This  is  not  a  new  doctrine ;  for 
in  Rex  v.  The  Inhabitants  of  Cumberlend(a),  Lord  Kenyan 
said,  *'  that  the  Court  in  a  former  stage  of  that  cause,  had 
Ikbab^tavts  "^*"^*^*®d  *  strong  opinion,  that  if  a  bridge  used  for  car- 
of  Devon«    riages,  though  formerly  adequate  to  the  purposes  iptended, 
were  not  now  of  suffi<nent  width  to  meet  the  public  .exigen- 
cies, owing  to  the  increased  width  of  carriages,  th^  burden 
'    of  widening  it  must  be  borne  by  those  who  are  bound  to 
repair  the  bridge.    And  upon  that  question  there  cannot 
be  entertained  much  doubt/'    Applying  that  doctrine  to 
the  present  case^  it  will  be  found  perfectly  consentapeous 
with  the  facts  here  found.     The  special  verdict  has  estab- 
lished beyond  all  dispute,  that  from   time  immemorial 
there  has  been  a  public  way,  for  carriages  of  all  deiMsrip- 
tions  to  pass  and  repass  over  the  bridge  in  question,  but 
*  that  it  has  now  become  inadequate  and  insufficient  for  the 
purposes  of  public  convenience  and  necessity.    Then  upon 
this  state  of  facts  the  conclusion  follows,  that  thoi^^h  for- 
merly the  bridge  might  have  been  adequate  to  the  purposes 
intended,  yet  as  it  is  not  now  of  sufficient  width  to  meet 
the  public  exigencies,  owing  to  the  increased  width  of  car- 
riages, the  burden  of  widening  it  must  be  borne  by  those 
who  are  bound  to  repair  it.     iJBayley,  J.  The  special  ver- 
dict does  not  find  this  to  have  been  an  immemori^  bridge 
for  carriages.    AU  it  finds  is,  that  from  the  10th  February ^ 
in  the  fourth  year  of  the  present  reign,  it  was  a  public 
bridge  for  carriages.    Suppose  at.  the  commencement  of 
the  present  reign,  a  private  individual  had  erected,  at  his 
own  expense,  a  bridge  over  the  river  Dart,  and  had  dedi- 
cated it  to  the'  use  of  the  public,  and  it  turned  out  that  the 
bridge  was  toe  narrow  for  general  use,  would  that  throw 
upon  the  county  the  obligation  of  widening  it?     There 
would  be  an  obligation  to  repair;  but  is^not  mdemtig^ 
building?}    If  it  be  conceded,  of  which  there  can  be  ao 

(a)  6  T.  R.  194.  3  B.  &  P.  356,  S.  C.  in  error,  where  Lord  Eldon 
expressed  considerable  doubts  upon  the  question  now  at  bar,  and  the 
case  was  ultimately  decided  oo  another  ground. 
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doubt,  that  at  common  law,  there  is  an  obligation  on  the       iS25. 
OQimty  to  repair  a  public  bridge,  it  would  follow,  that  in    r^^^ 
many  cases  the  obligation  would  be  wholly  inoperative,         v. 
unless  that  obligation  was  also  extended  to  widening,  or  {^g^'^^ANTs 
adapting:  it  to  purposes  of  public  utility.    The  immediate    of  Devon. 
cause  of  the  inadequacy  of  this  bridge,  is  its  narrowness. 
Then  is  not  the  county  bound  to  repair  or  amend  it  in  such 
a  way  as  shall. make  it  fit  for  the  objects  originally  in- 
tended?   The  liabihty  to  repair  bridges,  is  a  mixed  ques- 
tion of  customary  and  statute  law;  and  the  question  is, 
whether  the  inhabitants  are  not  bound  to  widen  for  the 
same  reason  that  they  are  bound  to  repair  a  bridge.    Lord 
Coke,  in  his  Commentary  on  the  Statute  of  Bridges  (a), 
says,  ^'  That  at  common  law  individuals  or  corporations 
are  bound  to  repair  bridges  by  reason  of  their  tenure  or 
prescription;  but  that  if  none  were  bound  to  the  repara- 
tion of  the  bridge  by  the  common  law,  the  whole  county, 
that  is,  the  inhabitants  of  the  county  or  shire  wherein  the 
bridge  is,  shall  repair  the  same;  for  of  common  right  the 
whole  county  must  repair  it,  because  it  is  for  the  common 
good  and  ease  of  the  whole  county.    Also,  if  a  man  make 
a  bridge  for  the  common  good  of  all  the  subjects  he  is  not 
bound  to  repair  it.''    Therefore,  whether  right  or  wrong 
this  obligation  exists,  and  cannot  now  be  disputed.     But 
this  common  law  obligation  may  be  triaced  beyond  the 
Norman  conquest;  and  shews  that  the  liability  to  repair  is 
not  to  be  confined  to  the  narrow  sense  of  keeping  it  up  in 
its  original  state.      Pontis  reparatio,  arcis  con6tructio, 
e3q>editio  contra  hostem,  constituted  the  trinoda  necessi- 
tas,  to  which  all  lands  in   Saxon  times   were  subject. 
These  three  obligations  have  a  reciprocal  relation,  and  are 
dependent  on  each  other,  and  if  the  '^pontis  reparatio" 
did  not  include  a.  sufficient  widening^  the  "  expeditio  con- 
tra hostem,"  might  be  perfectly  nugatory.    If  this  was  the 
law  before  the  Conquest,  let  it  be  supposed,  that  in  those 
times  a  bridge,  by  reason  of  its  narrowness,  was  insuffi- 

(a)  2  Inst.  700. 
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1825.  cient  for  the  transportation  of  the  Saxon  monarch's  wag- 
J^pCT^.  gons  and  military  stores,  would  it  be  any  answer  on  the 
V.  part  of  the  persons  liable  to  repair,  to  say  that  the  bridge 
Inhabitants  ^^  sufficient  a  hundred  years  before?  The  reply  no 
of  Devon,  doubt  would  have  been,  "  No,  you  are  bound  to  keep  the 
bridge  in  such  a  state  as  to  render  it  fit  for  present  pur* 
poses  of  public  convenience;  it  matters  not  that  you  have 
never  done  so  much  before,  you  are  bound  to  put  it  into 
such  a  state,  as  to  render  it  safe,  easy,  and  commodious 
for  all  purposes  of  present  public  utility;  and  unless  you 
comply,  force  must  be  resorted  to,  if  fair  means  are  not 
sufficient/'  This  is  the  interpretation  of  the  law  which 
reason,  fortified  by  power,  would  impose  upon  the  mo* 
narch's  reluctant  subjects.  It  is  true,  that  in  the  con- 
firmation of  Magna  Charta  by  9  Hen.  3,  c.  15,  it  is  declared 
''  Nulla  villa,  nee  liber  homo  distringatur,  facere  pontes 
aut  riparias  nisi  qui  ab  antique  et  de  jure,  facere  consueve- 
runt  tempore  Henrici  regis  avi  nostri;."  but  that  only 
shews,  that  the  obligation  rested  where  custom  had  fixed 
it,  and  the  object  was  to  restrain  the  monarch  from  calling 
upon  his  subjects  to  build  a  bridge  where  there  was  not 
one  before.  The  word  ''  facere"  cannot  mean  any  thing 
less  than  ''  repair."  As  here  used,  it  means  that  nobody 
shall  be  called  upon  to  do  any  thing  to  a  bridge,  but  what 
by  custom  he  was  bound  to  do.  [Bayley^J,  What  is 
there  in  the  present  case  to  shew  that  there  is  any  obliga- 
tion on  the  part  of  the  county  to  repair  this  bridge?  It 
does  not  ^appear  that  there  was  any  passage  over,  or 
through  the  water  until  this  bridge  was  made].  That  re- 
mark might  be  made  with  equal  pertinence  to  half  the 
public  bridges  in  the  kingdom ;  and  if  it  were  to  have  any 
wejght,  there  must  be  a  separate  rule  of  law  for  ancient 
bridges,  and  another  for  those  of  which  the  origin  can  be 
ascertained.  The  obligation,  however,  to  repair,  arises  at 
Qpmmon  law,  and  under  the  Statute  of  Bridges,  and  when 
once  a  bridge  is  built  de  facto,  and  dedicated  to  the  public, 
the  liability  attaches,  whether  it  be  an  ancient  or  modern 
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bridge.  As  to  the  meaning  of  the  word  ''  reparatio/'  it  will        1835. 
be  found  upon  reference  to  glossaries  to  be  equivalent  to    -/^j.'*^ 
re-edificatio^  and  according  to  liberal  construction,  it  may         v. 
mean  the  widening  of  a  bridge  already  erected.    In  13  ijihawtamto 
Rep.  33,  it  is  said,  that  '^  A  bridge  shall  be  levied  by  the    oi  Dxvon. 
whole  county,  because  it  is  a  common  easement  for  the 
whole  county/'  10  Edw.  3,  20  b;  and  in  Dalton's  Jus- 
tice, c.  16,  p.  68,  it  is  said,  ''  By  common  right,  bridges 
shall  be  amended  by  the  whole  county,  for  it  is  for  their 
common  good  and  ease.''    The  case  of  the  king's  high- 
way is  analogous  to  this.     If  the  king's  highway  from  its 
narrowness  be  impassable,  or  any  obstructions  exist,  it  may 
be  indicted,  Regy.  Stretford{a).    [Abbott  ^  C.J.    There 
the  analogy  does  not  hold  good,  for  by  statute,  highways 
must  be  30  feet  wide. — Bay  ley ,  J .    In  many  places  ancient 
houses  are  standing,  so  as  to  make  the.  high  way  narrow 
and  incommodious ;  do  you  mean  to  argue  that  in  such 
cases  the  parish  would  be  bound  to  remove  the  obstruc- 
tion ?  For  instance,  the  north  end  of  Chancery  Lane  is  so 
narrow  that  two  carriages  cannot  pass  abreast;  do  you 
mean  to  contend  that  the  parish  of  St.  Andrews  could  be 
compelled  to  purchase  and  pull  down  the  houses  which'  oc^ 
casion  the  obstruction  ?]    It  is  not  necessary  to  push  the 
argument  to  that  extent.    All  that  is  contended  for  is, 
that  the  rule  of  law  by  which  counties  are  liable  to  repair 
bridges,  should  be  construed  liberally  and  adequately,  so 
as  to  gire  effect  to  the  reasonable  intendment  of  the  law. 
The  reason  of  the  liability  being  that  it  is  for  the  common 
benefit  of  the  whole  county;  it  follows  that,  if  it  be  for 
the  common  benefit  that  a  bridge  should  be  widened,  the 
county  should  be  at  the  expense  of  doing  what  is  necessary 
fOT  that  purpose.     Unless  this  liberal  interpretation  is  put 
upon  the  liability,  public  convenience  must  be  sacrificed, 
and  all  the  king's  subjects  will  thereby  sustain  a  preju- 
dice contrary  to  the  policy  of  the  law.    The  post-office, 
from  which  the  king  derives  so  considerable  a  revenue,  is 

(<i)  2  Ld.  Raym.  1169. 
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I8ft5.       also  deeply  interested  in  this,  question.     {^Abbott^G^  i^ 

j^"^       What  have  we  to  do  with  the  pont-offiee?    Can  we  lay 

V.         down  a  diflerent  role  of  law,  with  respect  to  mail  ooadbes^ 

IwHABitAirw  ^'^"^  that  applicable  to  all  other  carriages?]    BntalSie- 

of  Devojt.    ral  interpretation  of  the  law  with  reference  to  the  bem^- 

cial  purposes  for  which  it  was  intended,  will  lead  to  a  fair 

distribution  of  the  burden  of  repairing  according  to  the 

method  prescribed  by  the  old  law,  instead  of  confirming  the 

necessity  of  resorting  to  another  mode  of  taxation  which 

may  possibly  fall  heavier  upon  the  county  of  Dewm*    All 

that  is  required  is,  that  the  bridge  shdl  be  reasonably  fit 

for  the  ordinary  purposes  of  mankind,  and  oommensurate 

with  the  safety  of  the  king's  subjects  in  passing  wiih  their 

carriages  from  one  part  of  the  kingdon  to  another;  and  to 

this  extent,  a  liberal  interpretation  of  the  low  will  make 

the  county  liable. 

Tdnered,  cantxkf  was  stopped  by  the  Court. 

Abbott,  C.  J. — A  similar  question  to  this  came  lately 
before  the  Court,  in  a  case  from  the  county  of  Ijmcoln{a\ 
and  we  then  expressed  a  strong  opinicm  that  a  county  was 

(a)  Bjexy.  The  InhMtanU  qfthe  county  of  the  dty  of  Lincoln.  E.T. 
5  Geo.  4.  Mondc^f  10th  May,  1824.  That  was  an  indictment  for  not 
repairing  and  toidening  a  public  bridge  in  the  county  of  the  city  of  Imt 
coin.  At  the  Lent  assizes^  1834,  the  defendants  were  found  guilty.  Jkn-^ 
man  moved  for  a  new  trial  on  the  ground,  that  at  common  law  there  was 
no  obligation  on  the  part  of  a  county  to  widen  a  public  bridge.  In  the  case 
in  question,  there  was  no  evidence  that  the  bridge  was  out  of  repair, 
rumous,  or  decayed.  The  sole  question  raised  at  the  trial  was,  whether 
the  bridge  was  sufficiently  wide  for  the  purposes  of  traffic?  It  wfu 
proved  to  be  as  wide  as  ever  it  had  been,  and  the  point  left  to  the  jury 
was,  whether  it  was  wide  enough  for  ordinary  purposes,  and  the  defend- 
ants were  found  guilty. 

Th<  Court  suggested  that  there  was  no  case  to  be  found  in  which  it 
had  been  held  that  a  ccfunty  was  liable  to  loufen  a  public  bridge,  and  in- 
timated a  strong  inclination  of  opinion,  that  such  a  liability  did  not  at- 
tach as  an  incident  to  the  obligation  of  repairing. 

Denman  took  a  rale  nisi  for  a  new  trial,  but  the  case  has  not  since 
been  discussed. 
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not  bound  to  make  a  l^idge  wider  tlmn  ever  it  l^ad  been       less. 
before.    That  case  never  went  any  farther,  probably  the 
parties  acquiescing  in  the  opinicHi  which  was  then .  plainly 
expressed  by  the  Court.    The  question  now  is,  what  ex-  xii8ai^aiii8 
tent  of  charge  can  by  law  be  cast  upon  the  inhabitants  of   of  Dbvok. 
a  county.     We  must  look  to  that  point  only,  and  not 
mopely  to  the  conveniencQ  of  the  public,  in  the  ocA^iderar 
tion  of  the  subject.    The  case  has  been  argued  before  us 
with  great  learning  and  ability,  but  not  one  single  autho- 
rity (except  a  dictum  of  Lord  Kenyan)  has  been.. cited  to 
Aew,  that  a  county  can  be  compelled,  even  in  the  case  of 
an  ancient  bridge,  to  make  a  bridge  of  greater  width  tlutn 
it  was  before.    There  are  many  bridges  in  the  country, 
that  were  fbrmerly  wide  enough  for  the  little  traffic  which 
then  existed,  but  which  are  now  extremely  inconvenient, 
and  much  too  narrow  with  reference  to  the  traffic  which 
has  taken  place  in  modem  times;  and  yet  there  is  no  in- 
stance to  be  found>  in  which  the  inhabitants  of  a  county 
have  been  compelled  to  accommodate  their  bridges  to  ex- 
isting circumstances,  and  render  them  wide  enough  for  the 
purposes  of  the  puUic ;  that^is,  to  add  something  which 
did  not  exist  before.    Now  if  we  should  lay  down  the  law 
to  be,  that  the  inhabitants  of  a  county  may  be  c<»npelled 
to  widen  a  bridge,  I  am  utterly  unable  to  say  why  we 
should  not  be  at  liberty  to  say  that  the  inhabitants  of  a 
parish  are  liable  to  widen  a  public  highway.    To  what  ex* 
tent  of  charge  that  proposition  would  go,  and  the  inconve- 
nience it  would  give  rise  to  throughout  the;country,  I 
need  not  enlaige  upon.    With  respect  to  highvrays,  the  in- 
habitants of  a  parish,  as  such,  have  no  power,  except  by 
act  of  parliament,  to  purchase  land  at  their  own  expeoise 
for  the  purpose  of  widening  a  narrow  and  inconvenient 
road ;  but  if  th^  could  be  compelled  to  buy  land  for  such 
a  purpose,  I  know  not  why  they  should  not  be  compelled 
to  buy  houses..    The  instance  of  a  narrow  street  in  London 
was  mentioned  in  the  course  of  the  argument,  to  illustrate 
the  extent  of  such  %n  oUigation.    If  such  a  proposition 
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1835.        could  be  maintained,  I  cannot  see  why  the  inhabitants  of 
^^^^      the  parish  of  St,  Andrew*s,  Holbom,  might  not  be  com- 
V.  pelled  to  purchase  the  houses  on  one  side  of  the  north  end 

Inhabitants  ^^  Chancery  Lane,  take  them  down  and  make  room  for 
of  Devon,    two  cairiages  to  pass,  which  they  cannot  do  at  present. 
That  which  was  said  by  Lord  Kenyan  in  Rex  v.  The  In^ 
habitants  of  Cumberland^  is  entitled  certainly  to  the  great- 
est weight;  huf,  still  in  the  absence  of  all  other  authority, 
I  think  it  is  not  in  the  power  of  this  Court  to  say,  that  the 
inhabitants  of  a  parish  or  county  are  bound  to  bear  greater 
burdens  than  have  hitherto  been  cast  upon  them  respec- 
tively; and  therefore  I  think  that  the  inhabitants  of  the 
county  of  Devon,  are  not  bound  to  widen  this  bridge.     If 
public  convenience  renders  it  necessary  that  it  should  be 
done»  it  must  be  done..jy-  a  higher  authority  than  this 
Court  possesses. 

Batley^  J.— If  there  were  any  sound  analogy  between 
the  liability  of  a  parish  to  repair  roads,  and  a  county  to  re- 
pair bridges,  the  case  of  Regina  v.  Stret/ord  would  be  an 
authority  in  point  to  shew  that  the  inhabitants  of  a  county 
are  not  liable  to  widen  a  bridge.  There  the  indictment  was, 
that  the  road  was  so  muddy  and  narrow,  that  the  queen's 
subjects  could  not  pass  along  it  without  danger  of  their 
lives,  and  that  the  inhabitants  had  time  out  of  mind  re- 
paired it,  and  ought  to  repair  it  as  often  as  need  was. 
There  was  a  verdict  for  the  crown,  and  judgment,  and  a 
writ  of  error  being  brought  to  reverse  it,  the  exceptions 
taken  were,  first,  that  the  time  at  which  the  way  was  laid 
to  be  muddy,  was  the  11th  January,  which  was  in  winter, 
and  that  it  was  no  ofience  for  the  highways  to  be  dirty  in 
winter;  and,  second,  that  the  allegation  that  the  way  was 
.  so  narrow  that  the  queen's  subjects  could  not  pass,  fur- 
nished no  ground  for  indicting  the  parish,  because  the 
parish  had  not  by  law  the  means  of  widening  it,  for  they 
had  no  right  to  take  adjoining  land  in  order  to  add  to  the 
road  and  make  it  wider  than  it  was  originally  made;  and 
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the  indictment  was  held  bad  for  want  of  saying  that  the       1325. 
way  was  out  of  repair.     In  that  case,  Powell,  J.,  said,    J^^' 
''  that  the  saying  that  it  was  so  narrow  that  the  queen's         v. 
sabjects  could  not  pass,  was  repugnant  to  its  being  a  king's  1^3^,17^  vts 
highway,  for  if  it  had  been  so  narrow,  people  could  not    of  Devov. 
have  passed  tJiere  time  out  of  mind."    When  a  road  is 
originally  made,  it  may  happen,  that  the  proprietor  of  the 
land  over  which  the  road  passes,  which  he  dedicates  to  the 
use  of  the  public,  has  nothing  on  the  one  side  or  the  other, 
and  if  the  public  take  to  it,  they  take  to  it  subject  to  the 
inconveniences  to  which  that  slip  of  land  is  liable;  and  the 
parish,  under  such  circumstances,  can  have  no  power  to 
widen  the  road.     But  I  think  the  analogy  between  the 
case  of  a  road  and  a  bridge,  is  not  so  perfect  as  is  sup- 
posed; because,  though  the  .njriah  fa^s  not  the  power  of 
taking  the  adjoining  land  to  widen  a  road,  yet  the  county 
may  widen  the  bridge  by  extending  it  in  the  open  air.     In* 
dependency,  however,  of  the  case  of  Regina  v.  Stretford, 
it  is  clear,  that  circumstanced  as  this  bridge  is,  there  is  no 
oUigation  on  the  county  to  widen  it.    Is  a  county  bound 
to  make  a  bridge  where  there  was  none  before?    There  is 
no  authority  which  says  that  it  is  so  bound.    The  passage 
cited  from  Magna  Charta,  shews  that  there  is  no  obligation 
on  the  inhabitants  of  a  county  to  make  one;  and  there  is 
not  a  single,  instance  of  an  indictment  to  be  found  against 
a  couaty  for  not  making  a  bridge.     The  obligation  of  a 
county  to  repair  a  bridge,  arises  out  of  the  adoption  of  the 
bridge  by  the  public,  with  the  concurrence  of  the  inhabi- 
tants.   Where  a  bridge  is  built  by  an  individual,  with  high 
roads  attaching  to  each  end  of  it,  and  the  public  think  fit 
to  take  to  it,  with  the  acquiescence  of  the  inhabitants  of 
the  county,   the  county  comes  under  the  obligation  of 
keeping  it  in  repair;  but  it  does  not  therefore  follow  that 
the  inhabitants  are  bound  to  widen  it.    Where  a  bridge  is 
dedicated  to  the  public  in  the  state  in  which  it  is,  and  the 
public  take  to  it.  in  that  state,  with  the  concurrence  of  the 
county,  the  inhabitants  must  keep  it  in  repair,  in  the  state  in 
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1825.  which  it  then  was,  but  that  is  all.  Now  in  the  present 
case  the  record  only  states>  that  in  the  4th  of  George  4, 
V,  this  bridge  existed,  but  whether  there  had  ever  been  a 
Inhawtamts  '^"^S®  ihffte  before,,  both  the  indictment  and  the  special 
ofDsvoir.  yerdict  are  silent.  Nothing  more  is  stated  than  that  at 
that  time  there  waa  a  bridge,  and  that  the  bridge  was  so 
narrow  that  tile  Ikge  subjects  of  the  king  could  not  pass 
without  danger  of  their  lives  and  loss  of  goods;  bat  as  the 
public  thought  fit  to  take  to  it  in  the  state  in  winch  it  was 
originally  given  to  them,  I  think  there  is  no  obligation  on 
the  county  to  place  it  in  a  state  different  from  what  it  was 
when  it  was  originally  dedicated.  For  these  reasons  I  am 
of  opinion,  that  as  the  county  is  not  bound  to  makey  it  is 
not  bound  to  widen  a  bridge,  which  is  in  reality  making: 
because  quoad  the  extent  of  the  additional  width  necessaiy 
for  public  accommodation,  we  should  be  compelling  the 
counly  to  make  the  bridge,  if  we  were  to  hold  the  inhabi- 
tants liable  to  this  indictment. 

LiTTLEDALE,  J.  (tf).  I  am  of  the  same  opinion.  The 
obligation  imposed  by  the  common  law  upon  counties  is 
only  to  repair  existing  bridges;  but  if  we  were  to  hold  that 
the  inhabitants  of  the  county  are  bound  to  widen  an  exist- 
ing bridge,  there  would  be  just  as  much  reason  to  call 
upon  them  to  make  a  new  bridge  where  there  was  none  be- 
fore. It  is  clear  that  by  law  there  is  no  obligation  on  a 
county  to  make  new  bridges  where  none  previously  ex- 
isted ;  and  if  so,  it  follows  that  the  inhabitants  cannot  be 
called  upon  to  widen  old  ones,  because  pro  tanto,  that 
would  be  making  new  bridges.  If  the  exigencies  of  the 
public,  arising  from  the  increase  of  traffic  between  diffe- 
rent parts  of  the  kingdom,  require  new  bridges,  or  any  al- 
terations in  the  width  of  old  ones,  those  objects  can  only 
be  effected  by  the  authority  of  the  legislature.  If  the 
common  law  required  the  inhabitants  of  a  county  to  widen 
an  old  bridge,  they  must  have  the  means  of  doing  so,  and 

(a)  Holroydy  J.,  was  in  the  Bail  Court  during  the  argument. 
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for  tIwi|Mirpo6e  they  must  have  the  means  of  purchasing       iB%s. 


apon  which  to  rest  the  ends  of  the  bridge,  and  also    fr^i^ 
to  poTchase  the  interests  of  those  who  might  have  fish-        ^t>/^^ 

eriefi  in  the  river,  and  whose  rights  would  be  interfered  ^     '^^ 

Inhabitants 

with  by  exteading  the  piers  and  abutments.  I  apprehend  of  Devok. 
thai  the  county,  at  large  woidd  have  no  right  to  expend 
Dumey  for  ^uch  purposes,  however  necessary.  In  many 
places,  particularly,. in  toWns,  it  would  be  impossible  to 
widen  Ridges,  without  puUing  down  houses  at  each 
end ;  and  it  might  happen,  that  persons  who  had  valu^ 
able  manufactories  ^  sltiUtted,  would  not  chuse  to  part 
with  such  property,  but  at  such  exttdvagant  prices  as 
the  county  could  <  mot  find  aieans  of  paying.  As  the 
comity,  therefore,  hae  nott&e  means  of  forcing  parties  to 
part  with  theiir  pn6perty  at  all  events,  for  such  a  purpose, 
that  afibrda  a  pretty  strong  ground  for  saying,  that  at 
common  law  ike  county  is  under  no  obligation  to  widen  a 
bridge.  Aft  eommon  law  there  is  no  obligation  upon  per- 
sons to  sell  their  property,  whether  it  be  waste  or  cultivated 
laod^  4Mr  land  upon  which  there  are  buildings.  It  is  true 
that,  hy  the  statutes  43  Geo.  3,  c.  59,  and  54  Geo.  3,  c. 
SO,  the  inhabitants  <tf  a  county  may  compel  the  sale  of 
land  and  buildings^  for  the  purpose  of  wideni^g  a  bridge,  > 
but  at  common  law  there  is  no  such  power.  I  therefore 
agree  in  thinkiag>  that  judgment  must  be  given  for  the  de- 
fendants in  this  case. 

Judgknent  arrested  (a). 

(«)  Vide E.  V.  WeMiltdding  of  ForAiAtre,  5  Burr. 2594.  3 Sir  W.  BI. 
68^S.C.  E.  V.  li.  2  East,  342.  Id.  356.  £.  v.  JiTenf,  13  East,  220.  H. 
▼.  l(f.  2  M.  &  S.  513.  R.  Y*  Salop.  13  East,  95.  R.  ▼.  Bucks.  12  East, 
tn.  R.  V.  Lkidtey^  14  East,  317.  il.  v.  Kerri$on,  3  M.  &  S,  526.  R. 
▼.  Jhttkampton,  2  M.  &  S.  262. 
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Wednetday, 

Nov.  tea. 
^«v<b/  The  Kino  v.  The  Inhabitants  of  Cavebshah. 

SlSun  "at-  ^^  *°  '"^*'"  '^  two  justices,  Anne,  the  wife  of  John  Dight, 
tachedtoihe  (a  prisoner  under  continement  ia  Reading  gao))>  &nd  their 
iDdoKdmar^  seven  children,  were  removed  from  St.  Mary,  in  Readtng, 
,  ket  place,  to  to  Cavertham,  in  the  county  of  Oxford.  On  appeal,  the 
per  baa  a^ss  sessions  confirmed  the  order,  subject  to  the  opioioa  c^ 

only  onihe      ^[g  Court,  on  the  followine  case  :— 

market  days, 

but  of  nhicb       In  the  year  1817,  the  pauper's  husband  occajHed  a  tene- 

cIusImdm-**'  ™*°* '"  **  parish  of  Caversham,  of  the  yearly  valne  of 
session  on  9/.  19s.,  paying  rent  after  that  rate,  upon  which  he  resided 
it  seenu^  com-  ^i*^  quarters  of  a  year.  During  the  time  he  bo  occupied 
ing  to  settle  on  this  tenement,  he  agreed,  being  a  butcher  by  trade,  with 
within  the  the  collector  of  the  tolls  of  Reading  market,  for  the  occu- 
I3&"il gJ?*"  P*^°°  ^^ **"*'  "f  ^^^  several  stalls  in  iJie  market,  for  which 
a,e.t2,s,  1;  he  was  to  pay  2j,  6d.  per  week.  The  stall  used  fay  the 
conside^  as  F'^^P^^'^  husband,  under  this  agreemrait,  was  like  the 
an  occupier,  others,  a  permanent  building,  furnished  with  a  door  ca- 
days  only ;       pable  of  being  locked,  and  the  key  was  always  in  his  poa- 

and  therefore    session,  but  he  had  a  light  of  access  to  the  stall  only  on 

where  the  pau-  ,^ 

per  occupied     Wednesdajft  and  Saturdays,  being  market  days.     At  each 

M^markw'  ^°^  extremity  of  the  market  are  iron  gates,  which  are  doeed 
days,  during  a  and  locked,   except  on  Wednesdays  and  Saturdays,  and, 

^Qtl„ ; when  locked,  preclude  all  access  to  the  stalls,  except  by 

*^I^*^'  *"*  pennisaion  of  the  collector,  which  was  occasionally  granted 
tienient.  to  the  pauper's  husband.    He  continued  to  use  the  stall 

from  the  Ist  of  November,  1817,  to  the  14th  of  March, 
1818,  paying  the  2s.  6d.  at  the  end  of  each  week,  or  fort- 
night, according  to  convenience,  and  occupying  at  the 
same  time  the  tenement  in  Caversham.  The  sessions  con- 
finned  the  order,  subject  to  the  opinion  of  this  Court,  upon 
the  question,  whether  the  renting  and  occupation  of  the 
stall,  in  the  manner  and  during  the  period  aforesaid,  was 
such  a  renting  of  a  tenement  for  40  days,  as  might  be 
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coupled  with  the  other  tenement,  at  9/.  I9s.,  bo  as  to  confer       1825. 
a  settlement  in  the  parish  of  Caverskam.  T^Eivo 

V, 

Talfourd,  in  support  of  the  order  of  sessions.    There  are  Imbabitamts 
two  points  for  the  consideration  of  the  Court;  first,  whether         ^^ 
the  stall  described  in  the  case  is  a  tenement ;  and  second, 
whether,  assuming  it  to  be  a  tenement,  there  has  been  an 
oocnpation  of  it  for  40  days,  so  as  to  confer  a  settlement, 
when  coupled  with  the  other  tenement  of  9/.  19«.   First,  the 

r 

stall  was  aflixed  to  the  freehold,  as  a  permanent  building, 
having  a  door,  and  capable  of  being  fastened  with  lock  and 
key,  to  the  exclusion  of  all  other  persons,  and  therefore  it 
possessed  all  the  characteristics  of  a  separate  tenement,  ne- 
cessary to  confer  a  settlement^  This  case  bears  no  analogy 
to  Aery.  DodderhiU(a),  where  the  pauper  had. a  license 
to  work  in  a  mill,  at  any  two  pointing  places  he  chose,  in 
a  particular  part  of  the  building.  That  was  merely  the 
case  of  an  occupation  of  personal  property,  no  way  con- 
nected with  any  part  of  the  freehold.  This  case  also  dif- 
fers from  Rex  ▼.  Hammersmith  {b),  where  the  pauper 
rented  the  grinding  of  so  many  loads  of  com.  Secondly,  if 
there  be  nothing  in  the  nature  of  the  building  which  nega- 
tives the  definition  of  a  tenement,  there  has  been  such  an 
occupation  as  will  confer  a  settlement.  It  will  be  said  on 
the  other  side,  that  the  paup^s  husband  had  the  occupa- 
tion of  the  stall  only  on  the  market  days,  between  the  1st  of 
November  and  the  14th  of  March,  and  consequently^  as 
they  amounted  only  to  38,  there  was  not  a  su£Bcient  oc- 
cupation to  satisfy  the  words  of  the  statute  13  and  14  Car. 
2.  But  it  is  clear  that  he  had  the  exclusive  enjoyment  of 
the  tenement,  such  as  it  was.  He  kept  the  key,  and  had 
gach  a  possession  as  would  have  enabled  him  to  maintain 
trespass ;  and  though  he  did  not  actually  use  the  stall  more 
than  twice  a  week,  still  he  must  be  considered  as  being  in 
the  occupation  during  the  whole  interval  between  the 
Ist  of  November  and  14ih  of  March,     Upon  this  part 

(«)  8  T.  R.  449.  (6)  Id.  450  «. 

VOL.  VII.  M 


162  CASES    IN    THE    KING*8    BENCfl,    . 

4 

1825.       of  the  argument  he  cited  Rex  v.  Stoke  (a\  and  Rex  t. 
liTl^o     5eamer(6). 

V. 

The  Bolland  and  Shepherd,  contri.     FirsL  it  cannot  be  daid 

of         that  here  was  an  occufiation  of  the  tenement  fbr  40  daysi 

Caversham.  rpj^^  ^^^  gj^jg  expressly  that  the  pauper  hdd  aeee^  to  dw 

stall  only  on  market  days,  whieh  amounted  only  to'  38, 
during  the  period  in  question.  In  the  ihter^als^  die  maru 
ket  place  was  locked  up  by  the  toll*colleetor,  who  kept 
the  key,  and  excluded  the  pauper,  except  on  those 'dl^i 
and  therefore  there  is  no  pretenee  for  shying  that  he  had 
the  exclusive  occupation  from  tike  1st  of  iitfoember  to  the 
15th  of  March*  At  all  events,  there  must  be  a  continutm^ 
residence  for  40  successive  days ;  a  virtual  residence  is  not 
sufficient.  This  is  the  construction  to  be  put  on  the  statute 

13  and  14  Car.  2,  s.  1,  and  1  Jac,  2,  c.  17^  and  thefefore, 
on  this  ground  alone,  the  settlement  must  be  negatived^ 
But,  secondly,  it  cannot  be  said  that  tlie  pacrpercame  to 
settle  upon  this  as  a  tenement  within  the  meaiEiing  of  the 
statute.  The  corporation  of  Reading  hating  builta  mar- 
ket place,  for  the  exposure  of  various  commodities  to  tilde; 
allow  the  paup^'s  husband  the  privilege  of  occupying  a 
stall  on  the  market  dajrs,  paying  so  mach  a  week,  but  he  V9 
denied  all  access  to  the  stall  on  other  days.  -There  is  no 
demise  to  him  of  a  teneinent.  The  collector  of  th^  toU 
had  no  right  to  let  the  stall  to  him  as  a  tenement.  fSm 
oocupation  is  solely  under  a  license  tcf  expose  his  meat  in 
the  market  for  sale,  paying  a  weekly  toll  for  his  standing. 
It  might  as  well  be  said,  diat  the  use  of  an  opera  box 
two  nights  in  the  week,  to  the  exohlsion  of  other  per- 
sons during  the  remainder  of  die  week,  wouU  be  coming 
to  settle  upon  a  tenement  within  the  meaning  of  the  13  and 

14  Car.  2. 

Abbott,  C.J. — ^Admitting  this  to  be  a  hiring  of  a  tone- 
ment,  still  I  think  it  can  only  be  considered  as  a  hiring  for 

(a)  2  T.  R.  451.  (fl)  6  T.  R.  554. 
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tlie  market  days,  and  therefore  as  the  pauper's  husband       1325. 

did  not  oocapy  during  40  market  days,  I  am  of  opinion    ^ |^  j^^q 

that  no  settlement  was  (rained.  Jf* 

*  The 

Inhabitants 

Batlet,  J. — I  think  the  stall  must  be  considered  as  a  ^^„,^^, 
tenement  widiin  the  13  and  14  Car.  2,  but  there  being  an 
occupation  for  38  days  only,  no  settlement  oould  be  gained 
under  the  circumstances  stated  in  the  case. 

LtTTLEDALB,  J.,  (o)  concurred. 

Order  of  Sessions  quashed. 

(a)  H<^royd,  J.,  was  in  the  Bail  Court. 


The  Kino  v.  John  Jaram.  Jw"^' 

By  an  order  of  general  quarter  sessions  in  and  for  the    ^^^!^  c 
East  Riding  of  the  county  of  York,  held  on  the  11th  Cor.  2,  gave 
January,  1826,  it  was  ordered  "  that  John  Jaram,  the  J^  *^cient  U- 
acting  bailiff  of  the  seigniory  or  wapentake  of  Holderness,  herty  the  exe- 
in  the  East  Riding  of  the  county  of  York,  be  fined  10/.  ^ts,  pro- 

for  refusing   contrary  to  the  duty  of  his  office,  and  to  messes,  and 

1       .  r  1  . 1       .      precepts  of  his 

ancient  usuge,  to  summon  the  jury,  from  the  said  seig-  majesty,  with- 
niory  or  wapentake,  to  attend  at  the  general  quarter  ses-  ^^^^  ^^^^^a 
sions  of  the  peace,  held  at  Beverley,  for  the  said  Riding,  a  non  intro- 
on  the  11th  day  o(  January  1826,  he,  the  said  John  Jaram,  ^J^i Jingle 
having  been  duly  required  so  to  do  by  warrant  from  the  sheriff  from 
sheriff  of  Yorkshire,  dated  the  30th  day  of  December,  1824."  less  it  touched 

his  majesty  or 
his  crown,  and 

A  rule  nisi  having  been  obtained  for  quashing  the  above  unless  upon 
order,  the  facts  disclosed  in  the  affidavits  in  support  of  the  ^^^  ^d*^^ 
role  were  these: — Sir  Thomas  A.  Clifford  Constable,  q/* officers"  of 
Burton  Constable,  in  Holdemess,  bart.,  by  virtue  of  several  j^eid  thaTby 

virtue  of  this 
cfaaiter  and  the  provisions  of  stat.  27  Hen-  8,  c.  24,  s.  7,  the  lord's  bailiff  was 
bound  to  obev  the  sheriff's  precept  for  returning  jurors  from  the  liberty  to  the  quarter 
seasioDB ;  and  that  for  disobedience  to  such  a  precept,  the  justices  at  sessions  had  ju- 
risdiction to  impose  a  fine  on  the  bailiff. 

M  2 
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1825.       letters  patent  under  the  great  seal  of  England,  was  seised 
and  possessed  of  the  seigniory  or  lordship  of  Holdemess,  in 


The  Kino 


Jaram. 


V.  the  county  of  York,  together  with  the  jurisdictions  belong- 

ing to  the  same  seigniory  or  lordship.  By  the  last  of  the  let- 
ters patent,  which  were  dated  on  the  31st  December,  in 
the  16  Car.  2,  after  reciting  among  other  things  certain 
former  letters  patent,  granted  by  PhiL  and  Mar.  to  Henry 
Earl  of  Westmoreland,  and  by  Car.  1,  to  Henry  Constable, 
Viscount  Dtmbar,  and  that  the  liberty  of  Holdemess  was 
an  ancient  liberty,  and  that  the  lords  thereof  were  bailifis 
of  the  same  liberty,  and  had  and  exercised  returns  and  exe- 
cutions of  writs  and  processes  within  the  same  liberty, 
and  other  rights  and  franchises  therein;   Car.  2,  did, 
among  other  things,  give  and  grant  to  John  Viscount 
Dunbar,  his  heirs  and  assigns,  that  he  and  they  should 
have  within  the  said  liberty  of  Holdemess,  the  return  and 
execution  of  all  and  singular  writs,  processes,  mandates, 
warrants  and  precepts,  of  his  said  majesty,  his  heirs  and 
successors,  by  the  proper  bailiffs,  officers,  and  ministers 
of  the  said  JoAn  Viscount  Dunbar,  his  heirs  and  assigns, 
from  time  to  time  there  to  be  returned,  done,  and  executed ; 
so  that  no  sheriff  of  his  majesty,  his  heirs  or  successors, 
should  enter  into  the  liberty  of  Holdemess,  or  into  any 
town,  village,  leet,  or  hamlet,  within  the  whole  wapentake 
or  hundred  of  Holdemess,  to  do  or  execute  any  thing  be- 
longing to  his  office,  unless  it  touched  his  said  majesty  or  his 
crown,  and  unless  upon  the  default  of  the  bailiffs  and 
officers  of  the  said  Viscount  Dunbar,  his  heirs  or  assigns, 
with  the  special  writ  of  non  omittas  in  that  behalf  first 
had  and  obtained.     And  the  king  thereby,  for  himself,  his 
heirs  and  successors,  did  finally  enjoin  and  command  his 
sheriff,  and  the  sheriff  of  his  heirs  and  successors  of  the 
county  of  York  for  the  time  being,  and  every  of  them,  upon 
all  and  singular  writs,  processes,  mandates,  warrants  and 
precepts  delivered,  or  to  be  delivered  into  their  hands  for 
ever  thereafter,  for  any  execution  thereon  to  be  made  or 
done  within  the  said  liberty  of  Holderrtess,  or  within  any 
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iown^  village,  leet,  or  hamlet,  within  the  whole  wapentake  1825. 
or  hundred  of  Holdemess,  immediately  and  without  delay,  J^^T*^ 
after  the  receipt  of  every  such  writ,  process,  mandate^  war-  ^  «. 
rant  or  precept^  to  make  his  and  their  mandates^  warrants 
or  precepts  thereupon,  and  to  direct  the  same  to  the  bai- 
liffs, officers,  and  ministers  of  the  said  Viscount  Dunbar, 
his  heirs  and  assigns,  of  his  liberty  aforesaid,  for  the  time 
present  then  being,  and  to  no  other  person  or  persons 
whatsoever,  and  to  command  the  due  execution  thereof  to 
be  made  by  the  aforesaid  bailiffs,  officers,  and  ministers  of 
the  said  Viscount  Dunbar,  his  heirs  and  assigns,  from  time 
to  time  as  aforesaid,  ''  unless  it  touclied  his  said  majesty  or 
his  crown,  and  unless  upon  default,  and  unth  the  special 
writ  of  non  omittas  as  aforesaid  J"  The  affidavits  then 
stated  that  omjveson  executed  the  office  of  deputy  chief 
bailiff  of  the  said  seigniory  or  lordship  of  Holderness,  and 
the  defendant  Jaram,  that  of  under  acting  bailiff  of  the 
said  seigniory  or  lordship ;  and  that  he,  Iveson,  had  been 
advised  that,  according  to  the  true  construction  of  the 
letters  patent,  the  return  and  execution  of  writs  and  pro- 
cesses so  given  and  granted  by  the  letters  patent,  was  con- 
fined to  dvil  process;  and  that  he,  the  deputy  chief  bailiff, 
thought  it  proper  for  the  rights  and  interests  of  Sir  T.A,C. 
Constable,  to  order  the  defendant  Jaram,  no  longer  to  exe- 
cute the  precepts  of  the  sheriff  to  ^mmon  jurors  within 
the  said  liberty  of  Holderness,  to  the  intent  and  purpose 
that  the  question  might  be  fairly  tried  between  Sir  T.  A.  C* 
Constable  and  the  sheriff,  whether  the  bailiffs  of  Sir  T.A.C. 
Constable  were  bound  to  obey  and  execute  such  precepts 
of  the  sheriff;  that  at  the  quarter  sessions  of  the  peace 
for  the  said  East  Riding,  on  the  11th  January  last,  a  com- 
plaint was  made  to  the  magistrates  there  assembled,  by 
the  under-sheriff  for  the  East  Riding,  against  Jaram,  for 
disobedience  to  the  precept  of  the  sheriff,  which  had  been 
previously  to  the  said  sessions  directed  to  him,  Jaram,  to 
summon  jurors  from  the  liberty  of  Holderness,  to  attend  at 
the  same  sessions ;  and  it  was  at  the  same  time  urged  by 
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1825.  the  under-sheriff,  that  a  fine  should  be  imposed  by  the  ma- 
gistrates upon  Jaram  for  such  disobedience ;  that  the  chief 
baiKff  on  the  part  of  Jaram,  contended  before  the  magis- 
trates, that  Jaram  had  not  disobeyed  any  order  of  the 
Court,  and  that  it  was  not  therefore  competent  for  the 
Court  to  line  him,  as  no  contempt  had  been  conmiitted ; 
but  the  Court  nevertheless  made  the 'order  in  question. 
The  deputy  clerk  of  the  peace  for  the  East  Riding  made 
an  afBdayit,  in  which  he  stated,  that  since  1787,  when  he 
was  appointed  to  that  office,  the  bailiffs  appointed  by  the 
high  sheriff  for  the  time  being,  as  well  as  the  bailiffs  ap- 
pointed by  the  Bishop  of  Durham,  in  right  of  his  see, 
for  the  wapentake  or  liberty  of  Hofcdemhire,  and  by  Sir 
T.  A.  C.  Constable,  bart.,  and  his  ancestors,  for  the  wa- 
pentake or  liberty  of  Holderness,  both  in  the  said  Riding, 
had,  during  the  time  that  he  had  been  deputy  clerk  of  the 
peace  as  aforesaid,  regularly  attended  the  general  quarter 
sessions,  making  returns  of  the  jurors  resident  and  sum- 
moned within  their  respective  divisions,  and  remaining  in 
court  in  their  character,  as  officers  of  the  court  during  all 
the  time  the  sessions  were  held,  which  usually  continued 
two  days  or  more,  until  the  Epiphany  general  quarter  ses- 
sions, in  the  year  1823,  when  John  Jaram  was  fined  the 
sum  of  5/.  for  being  absent  without  leave  of  the  Court.  It 
was  further  stated,  tfeat  in  the  North  Riding  there  were 
several  bailiffs  appointed  by  lords  of  liberties,  indepen- 
dently of  the  high  sheriff  of  the  county,  and  that  such 
bailiffs  attended  the  general  quarter  sessions  for  that 
Riding,  in  the  same  manner,  and  for  the  same  time,  as 
the  bailiflf^  who  were  appointed  by  the  high  sheriff. 

Coltman  now  shewed  cause  against  the  rule  for  quash- 
ing the  order  of  sessions.  The  object  of  this  proceeding  is 
to  try  the  question,  whether  the  lord  of  the  franchise  of 
Holderness  is,  or  is  not,  bound  to  obey  the  process  of  the 
high  sheriff  for  summoning  jurors  within  his  liberty  to  at- 
tend at  the  quarter  sessions  for  the  East  Riding  of  the 
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ooimty  of  York*  This  questiou  tarns  upon  the  ^atute  27  i825. 
rUeti'  8,  0.  34,  8.  7,  by  which  it  is  ordained,  '*  that  all 
stieivaids,  bailiflb,  and  other  ministers  of  any  liberties  or  v. 
finnchiaes,  which  im  times  past  have  used/ or  ought  to  at*  J^^^x- 
tttd  uixm  tiie  justices  of  assize,  justices  of  gaol  delivery^ 
and  justices  of  the  peace  at  lai^ge  in  any  oeunty,  shall  be 
attendant  to  the  justices  of  assize,  justices  of  gaol  deUvery, 
and  jttsiioes  of  peace  of  the  same  shires  wherein  such  li* 
berties  and  franchises  be,  and  make  due  execution  of  all 
pnpiQBS  to  them  to  be  directed^  for  ministration  of  justice 
within  jsnch  liberties  or  franchises ;  and  that  also,  all  such 
bailiffs,  or  .their  deputies  or  deputy,  shall  give  their  attend- 
anee  and  assistanee  upon  the  sheriff,  together  with  the 
sheriff's  baiUj&,  at  all  courts  of  gaol  delivery  from  time  to 
time,  for  execution  of  prisoners  according  to  justice."  By 
UuB  staiiile»  therefore,  the  bailifis  of  franchises  are  bound 
to  obey  all  process  to. them  to  be  directed,  and  are  re- 
quired to  attend  at  all  courts  of  gaol  delivery,  for  ministra- 
tion of  justice  within  such  firanchises.  Two  objections 
sill,  howeverj  be  made  on  the  other  side,  by  way  of  ex- 
empticm;:  first,  that  tlie  bailiff  of  this  franchise  is  bound 
only  to  execute  dvil  process,  and  reliance  will  be  placed 
on  the  non  intromittat  clause  in  the  letter^  patent  of 
Car.  2;  and,  aecond,  that  the  statute  27  Hen.  applies 
oidy  to  arndent  liberties  and  iranchises,  in  which  the  stew- 
aidSy  l)aili£S»,  &c»,  m  times  past  have  been  used  to  attend 
upon  the  justices,  and  to  execute  process  directed  to 
them.  Now  as  to  the  first  objection,  no  instance  is  to 
be  found  cf  such  a  limited  franchise  of  retomum  haben- 
dum. Nothing  can  be  more  general  than  the  words  of  the 
lettm  patent.  The  king  did  among  other  things  give  and 
grant  to  John  Viscount  Dunbar,  his  heirs  and  assigns, 
that  he  and  they  should  have  the  return  and  execution  of 
''all  and  singular  writs ,  processes^  mandates,  taarrants,  and 
precis."  The  non  intromittat  clause  following,  '^  that 
no  sheriff  should  ^nter.the  liberty  to  execute  any  thing  be- 
lon^ng  to  his  <^ce,  unless  it  touched  his  said  majesty  or 
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1825.       his  eraum,  and  unless  upon  the  default  of  the  bailiffs  and 
J^^'v^      ofiiceni  of  the  said  Viscount  Dunbar,  his  heirs  or  assigns, 
V.  with  the  special  writ  of  non  omittas  in  that  behalf  first  had 

and  obtained/'  is  nothing  more  than  an  exception  which 
the  law  itself  would  imply,  and  then  the  rule  applies  '*  ez- 
pressio  eonun  quaa  tacite  insnnt  nihil  operatur."  Now  it 
is  laid  down  in  Com.  Dig.  tit.  Retam.  B.  2,  ''  that  on  de- 
fault of  the  bailiff^  the  sheriff  may  enter  a  franchise,  and 
therefore^  if  a  bailiff  does  nothing  upon  the  sheriff's  man- 
date, a  writ  goes  to  the  sheriff  quod  non  omittat  propter 
aliquam  libertatem,  by  the  common  law/'  2  Jnst.  463. 
''  So,  if  the  bailiff  makes  an  insufficient  return,  or  if  the 
king  be  party^  the  sheriff  may  enter  the  franchise  without 
a  non  omittas,  as  upon  process  against  a  felon."  Id.  B.3. 
Plow.  Com.  216  a.  1  Veni.  406.  It  is  clear,  therefore,  that 
the  non  intromittat  clause  in  these  letters  patent,  intro- 
duces no  qualification  which  would  not  be  implied  by  the 
common  law  itself;  and  if  so,  then  the  very  terms  of  the. 
grant  impose  upon  the  bailiff  the  obligation  of  summoning 
the  jury  within  his  liberty.  .  But  if  any  doubt  existed 
upon  the  subject,  it  is  completely  removed  by  the  general 
provision  of  the  27  Hen.  8,  c.  24,  s.  7.  Then,  secondly, 
as  to  the  objection,  that  this  statute  applies  only  to  ancient 
franchises,  it  must  now  be  presumed  that  the  bailiffs  have 
"  in  times  past"  been  used  and  accustomed  to  attend  upon 
the  justices  in  quarter  sessions,  and  to  execute  all  process 
^  directed  to  them  for  ministration  of  justice  within  the 
franchise  of  Holdemess.  It  is,  at  all  events,  sufficient  for 
the  purpose  of  the  present  argument;  if  this  was  a  liberty 
before  the  time  of  27  Hen.  8,  and  that  the  usage  for  the 
bailiffs  to  attend  the  sessions  then  existed.  This  must  be 
presumed  frojai  what  now  appears  before  the  Court.  In 
the  first  place,  it  is  stated  on  the  face  of  the  order  itself, 
that  the  defendant  was  fined  for  refusing,  contrary  to  the 
duty  of  his  office,  and  to  ancient  usage,  to  summon  the 
jury.  The  affidavits,  in  the  second  place,  affirm  the  exist- 
ence of  the  ancient  usage  for  the  bailiffs  of  the  liberty  .to 
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summon  the  jury  and  attend  upon  the  sessions;  and  as  1325. 
such  usage  is  not  traversed  on  the  other  side,  it  must  be 
taken  as  admitte4  and  incontrovertible.  No  inference  can 
arise  from  the  letters  patent  themselves,  that  this  was  not 
an  ancient  franchise  prior  to  the  reign  of  Hen.  8,  because 
the  first  letters  patent  were  granted  by  Philip  and  Mary; 
and  in  Constable's  case  {a),  it  is  said,  that  king  PUlip  and 
queen  Mary  were  seised  of  the  manor  and  fee  of  Holder- 
neu  in  their  demesne,  as  a  fee  in  right  of  the  crown,  and 
since  the  2  Ed.  3,  c.  12,  the  king  cannot  grant  a  liberty 
unless  it  was  anciently  created.  So  that  it  is  clear  from 
the  whole  of  this  case,  that  this  franchise  must  have  ex- 
isted previous  to  the  time  of  Hen.  8.  Relying,  therefore, 
upon  the  extensive  words  of  the  letters  patent;  the  express 
language  of  the  statute  27  Hen.  8 ;  and  the  strong  pre- 
sumptive evidence  that  this  is  an  ancient  franchise,  and 
that  the  custom  stated  has  existed  in  times  past,  it  is  clear 
that  the  defendant  was  bound  to  summon  the  jury  from 
the  liberty  to  attend  the  sessions,  and  having  neglected  so 
to  do,  he  was  guilty  of  such  a  contempt  as  justified  the 
magistrates  in  imposing  the  fine  in  question. 

J.  Williams  and  Deacon,  contri.  Assuming  that  the 
justices  at  sessions  had  jurisdiction  to  make  the  order  in 
question^  still  there  are  such  defects  upon  the  face  of  it, 
that  it  could  not  in  point  of  law  be  enforced  so  as  to  re- 
strain the  person  of  the  defendant  until  the  fine  was  paid. 
In  the  first  place,  it  does  not  appear  on  the  fieLce  of  the 
order,  that  any  warrant  was  delivered  requiring  him  to 
summon  the  jury;  it  might  never  have  reached  him,  and 
therefore  without  more  appearing,  he  could  not  be  in  con- 
tempt. According  to  the  statute  27  Hen.  8,  c.  24,  s.  7, 
the  obligation  sought  to  be  imposed,  attaches  only  on  such 
stewards  and  bailiffs  of  franchises  as  have  ''  in  times  past" 
been  used  to  attend  the  justices  and  execute  process. 
This  must  mean  such  stewards  and  bailiffs,  as  had  been 

(a)  5  Rep.  106. 
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IB^,  ^  u^edj  at  the  time  of  the  passmg  of  the  act  of  parlia- 
ment itself.  Therefovei  from  apy  thing  that  appears  on  the 
^7        face  of  this  order,  |io  8nch  usage  appeairs  to  have  existed 

Jabah.  Ij^  iijjjj  franchise.  The  reference  to  "  ancient  usage"  in 
the  orders  must  apply  to  times  long  since  the  act;  and  con- 
sequantiiy,  in  oMer  to  hring  the  statute  into  operatioii 
against  the  de&nd wt;  it  oiigbt  to  have  been  shewn^  that 
the  bailiffs  of  this  franchise  had.  performed  these  specific 
duties  previous  to  tb^  27  Uen,  8»  But  in  the  next  place, 
ivbat  is  there  to  shew,  on  the  face  of  this  order,  that  this 

• 

defendant  had  been  summoned  and  had  been  heard  before 
the  order  itself  was  made  ?    No  intendment  can  supply  the 
want  of  this  statement    It  is  an  incontestible  rule  pf  lawi 
that  before  a  penalty  can  be  imposed  upon  a  party  sup 
posed,  to  be  in  contempt,  it  must  be  shewn  that  he  has 
been. duly  requined  to  do  the  act,  the  neglect  of  which  is  to 
bring  him  into  contempt,  and  that  he  has  been  heard  in 
his  defence.    {^Bayl^,  J.    What  is  the  practice  with  re* 
epeot  to  fining  jurors  fi)r  non-attendance?     Is  it  n<^,  to 
swear  the  summoning  bailiff  to  the  fact  that  he  has  sum^ 
moned  the  juror,  and  then  taking  his  word,  to  fine  the  ab- 
sentee?   In  that  case  the  party  fined  is  not  heard. — Ab- 
bott, C.  J.    It  is  the  duty  of  the  juror  to  be  present,,  and 
he  will  be  fined  if  he  is  absent].    If  the  order  here  had 
shewn  any  obiigation  on  the  part  of  the  defendant  to  be 
present,,  then  it  would  have  been  an  answer  to  the  objec* 
tion.     [Bayley,  J.    Two  grounds  of  contempt  are  alleged, 
first,  his  refusing  jto  summon  the  jury  out  of  the  liberty; 
and  second,  his  refusing  to  attend  the  court  of  quarter  ses- 
sions].   The  only  ground. of  coiitempt  for  which  the  fine 
is  in^joaed  is,  neglecting  to  summon  jurymen  out  of  the 
liberty  to  come  and  attend  the  sessions.    [Abbott,  C.  J. 
But  if  it  was  his  duty  to  summon  the  jury,  it  must  also 
have  been  his  duty  to  attend  at  the  sessions].    The  order 
does  not  so  say,  nor  would  that  be  a  necessary  conse- 
queoce  from  his  obligation  to  sommon  the  jury.    The  or- 
der simply  says,  that  he  was  fined  ^*  for  refusing,  contrary 


I 


MICHAELMAS    TERM,    SIXTH  GEO*  IV.  171 

to  the  duty  of  his  office  and  to  ancient  u8ftge«  to  summon  1825. 
the  jury."  So  far,  ther^ore,  as  appears  by  the  older, 
there  was  no  actual  proof  that  the  warrant  was  deUvered 
to  him,  nor  that  he  was  heard  in  his  defence.  He  was  not 
bound  to  attend  without  summons,  and  had  he  been  duly 
summoned,  it  ought  to  appear  on  the  &ce  of  the  order. 
Rex  ▼•  Benn(a).  Had  he  been  duly  summoned,  he  might 
then  have  been  heard,  and  possibly  he  could  have  shewn 
good  cause  for  not  summoning  the  jury  from  the  wapen- 
take, or  that  there  was  some  irregularity  in  the  service  of 
the  wa3rrant.  Coming,  however^  to  the  principal  point 
raised  in  the  case,  the  question  is,  whether  the  sheriff  of 
Yorkshire  is  not  bound  to  execute  this  process  himself  or 
by  bis  officers,  and  not  the  lord  of  the  seigniory  of  Hol^ 
demess,  or  his  bailiff.  It  is  submitted,  that  the  non  intro- 
mittat  clause  in  the  letters  patent  relates  to  cti;t7  process 
merely^  and  not  to  criminal  process,  and  that  the  object  of 
it  was  to  take  away  from  the  sheriff  and  his  officers  those 
emoluments  which  usually  arise  upon  the  esxecutionof  cjt?t7 
process.  The  sheriff  has  power  to  enter  the  franchise  for 
the  purpose  of  executing  if  rits  and  proce^es  upon  all  mat*- 
ters  "  touching  his  majesty  or  his  crown,^'  which  clause 
clearly  relates  to  criminal  matters,  and  not  to  matters 
purely  civil,  and  upon  which  emoluments  would  arise. 
Summohifig  jurors  to  attend  a  gaol  delivery  comes  under 
the  description  of  criminal  process,  and  therefore  the 
bailiff  of  the  liberty  was  not  bound  to  obey  the  precept  of 
the  afamff*  The  duty  of  summoning  the  jury  lay  upon 
the  sheriff  and  his  officers.  {Abboit^  C.  J.  The  exception 
io  the  non  intromittat  clause^  is  mere  surplusage^  for  I  take 
it  to  be  .perfectly  dear,  4^at  upon  any  default  of  the  lord's 
bailiff  or  his. officers,  the  sheriff  might  e^ter  to  execute  pro^ 
cess].  But  ot  an  events  the  bailiff  was  not  bound  to  obey 
the  preceptof  the  sheriff.  If  bound  at  all,  it  must  be  pro- 
cess issued  dir-ectly  by  the  Court  itself.  This  argument  is 
warranted  by  the  statute  27  Hen.  S,  which  directs  that 

(a)  6  T.  R.  198.      . 
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bailiffs  of  liberties  shall  **  make  due  execution  of  all  process 
to  them  to  be  directed  for  ministration  of  justice  within 
such  liberties.'^    Now  this  must  mean  process  directed  to 
them  in  furtherance  of  some  proceeding  or  other,  issued  by 
the  justices  in  quarter  .sessions,  or  justices  of  genei-al  gaol 
delivery,  and  not  process  issued  by  the  sheriff*;  whereas 
here,  the  process  which  the  defendant  was  called  upon  to 
execute,  was  summoning  jurors  by  virtue  of  a  warrant  from 
the  sheriff*,  so  that  it  was  not  process  issuing  froip  the 
Court.    The  fair  intendment  of  the  statute  is,  that  the 
bailiff*  of  the  liberty  is  to  execute  process  issuing  from  the 
persons  previously  mentioned,  and  not  from  the  sheriff*. 
[Abbott,  C.J.  The  quarter  sessions  issue  the  process  to  the 
sheriff^,  and  the  sheriff*  directs  his  precept  to  the  bailiff]. 
That  does  not  appear  upon  the  face  of  the  order.    [Bay- 
hj/y  J.  In  what  situation  would  a  court  of  quarter  ses- 
sions be,  if  neither  the  sheriff*,  nor  the  bailiff*  of  the  fran- 
chise, returned  any  body  to  serve  the  office  of  juror  ?]    If 
it  is  the  duty  of  the  sheriff*  to  return  jurors,  and  he  neg- 
lects to  do  so,  the  Court  may  fine  him.     \CoUman  referred 
the  Court  to  2  Hawk.  P.  C,  c.  8,  s.  60,  where  it  is  said, 
^*  that  any  two  justices,  whereof  one  is  of  the  quorum,  may 
direct  their  precept  under  their  teste  to  the  sheriff*,  for  the 
summons  on  the  sessions  of  the  peace,  thereby  command- 
ing him  to  return  a  grand  jury  before  them,  or  their  fellow 
justices,  at  a  certain  day  and  place,  and  to  give  notice  to 
all  stewards,  constables,  and  bailiffs  of  liberties,  to  be  pre- 
sent and  do  their  duties  at  such  day  and  place,  and  to  pro- 
claim,  in  proper  places  throughout  his  bailiwick,  that  such 
sessions  will  be  holden  at  such  day  and  place,  and  to  at- 
tend there  himself  to  his  duty,''  &c.  Lamb.  C.  4,  c.  20]. 
This  passage  from  Hawkins  clearly  does  not  shew  that  the 
process  goes  from  the  sheriff*  to  the  bailiff*.     It  only  shews 
that  it  is  the  duty  of  the  sheriff*  merely  to  give  notice  to 
the  bailiff*s  of  liberties  to  be  present^  and  to  do  their  duties 
at  such  day  and  place.    In  the  very  same  work,  B.  3,  c 
27,  s.  17,  tit.  *'  of  Process,'*  is  this  passage;— 7"  In  what 
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manner  such  process  is  to  be  executed.    It  is  laid  down  as 
a  general  rule,  that  wherever  the  king  is  a  party  to  the 
suit  (as  he  certainly  is  to  all  informations  and  indictments)^ 
the  process  ought  to  be  executed  by  the  sheriff  himself, 
and  not  by  the  bailiff  of  any  franchise,  whether  it  have  the 
claus  enon  intromittat,  &c.,  or  not,  and  whether  the  defen- 
dant be  within  a  franchise,  or  in  the  county  at  large,  for 
the  king's  prerogative  shall  be  preferred  to  any  franchise." 
It  is  not  denied  in  the  present  case,  t^at  the  sheriff  is  at 
liberty  to  go  into  this  lordship  to  execute  civil  process,  pro- 
vided there  is  any  default  in  the  lord,  but  he  would  not 
have  a  right  to  do  so  without  a  special  writ  of  non  omittas, 
and  this  shews  that  the  clause  of  non  omittas,  in  the  letters 
patent,   refers  solely  to  civil  process.      In  all  causes  to 
which  the  king  is  a  party,  and  in  which  the  rights  of  the 
crown  are  concerned,  the  sheriff  not  only  may,  but  he  is 
bound  to  execute  the  process  by  himself,  or  his  proper 
officer.    There  is  this  difference  between  a  sheriff's  officer 
and  the  bailiff  of  the  lord  of  Holdemess,  that  the  latter  is 
the  particular  servant  of  the  lord,  and  has  no  appointment 
whatever  from  the  sheriff.    In  some  cases  the  bailiff  unites 
in  himself  the  two  characters  of  officer  to  the  sheriff,  and 
bailiff  to  the  lord,  but  that  is  not  so  here ;  he  is  merely  the 
paid  particular  servant  of  the  seignior.    [Bayley,  J.  Then 
if  that  be  so,  we  may  enforce  the  personal  attendance  of 
the  lord  of  Holderness  himself].    That  might  be  the  re* 
salt  if  he  is  bound  to  execute  this  description  of  process, 
but  here  it  is  clear,  that  the  lord's  servant  is  not  bound  to 
obey  the  precept  of  the  sheriff.    The  latter  has  duties  cast 
upon  him  by  law,  and  he  has  no  right  to  throw  the  onus 
upon  the  shoulders  of  a  person  over  whom  he  has  no  con- 
trol.    In  Com*  Dig,  tit.  Retom.  D.  3,  it  is  laid  down,  that 
upon  a  writ  of  inquiry  directed  to  a  sheriff,  he  cannot  say 
mandavi  ballivo,  8ic.,  for  he  is  to  execute  it  at  any  place 
within  his  county;  nor  upon  process  at  the. suit  of  the 
king,  nor  upon  a  distringas  juratore  (a).    That  is  a  strong 

(0)  Year  B.  19  Hen.  6,  67  a. 
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tBSBk       ftvtibflrity  to;  dMw  that  Ite  dttriff  had  no  right  to  impose 
this  burden  on  4he  dflfeodanU    Here  is  no  contonpt  of 
Court)  for  no  process  was  directed  to  the  defiandaat  which 
he  was  bound  to  obey.    By  the  act  of  parliament  and  d«B 
letters  patent,  the  execution  of  the  civil  process  derolves 
upon  the  lord  or  bailiff,  but  all  criminal  process  is  to  be 
executed  by  the  sheriff  or  his  own  officers.    But  it  remains 
to  be  considered  whether  the  sessions  had  jurisdiction  to 
impose  a  fine  upon  the  defendant.    It  is  submitted,  that 
eren  if  they  had  a  right  to  take  cognizance  of  this  disputed 
question  between  the  sheriff  and  the  lord  of  the  franchise, 
still  it  should  only  have  been  an  amerciament,  and  not  a 
fine.    The  sessions  should  have  entered  into  a  previous 
inquiry  upon  the  subject,  and  should  have  affeered  (as- 
sessed) the  defendant.    In  GriesleyU  ease  (a)  it  is  said,  that 
an  amerciament  and  an  affeering,  is  not  equivalent  to  a 
fine.    In  Com*  Dig,  tit.  Jtistices  of  Peace,  D.  7,  it  is  said, 
*'  If  coroners,  constables,  8lc.,  do  not  appear  at  the  sessions, 
the  justice^  may  amerce  them.''     In  Ifallr.  Turbett(b), 
where  a  fine  was  imposed  by  the  steward  of  a  court  leet, 
for  not  coming  to  court,  and  doing  suit,  the  Court  held 
the  fine  to  be  illegal;  for  it  ought  not  to  be  without  jire* 
sentment,  that  he  ought  to  do  suit  at  court,  and  he  shall 
rather  be  amerced  than  fined ;  Anderson,  C.  J.,  added,  **  of 
offences  within  the  cognizance  of  the  steward  as  judge,  he 
may  assess  a  fine,  but  not  of  othersy  except  they  be  pre- 
sented:  for  non  constat  to  the  steward,  whether  he  weoe  re- 
sident within  the  leet  or  not,  or  what  cause  he  had  for  his 
absMice.'^    In  the  present  case  the  offence,  if  any  were  at- 
tributable to  the  defendant,  was  not  cognizable  by  the  ses- 
sions ;  the  defendant  was  guilty  of  no  contempt  of  Court. 
AU  he  could  be  deemed  guilty  of  was,  in  disobeying  the 
precept  of  the  sheriff,  to  whom  he  was  not  accountable. 
At  all  events,  he  ought  not  to«have  been  fined  witiiout  a 
presentment,  so  that  the  matter  might  come  undar  the  ju- 
dicial notice  of  the  Oourt. 

(a)  Cro.  Eliz.  241.  (6)  8  Rep.  40. 
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Abbott,  C.  J^-^This  caae^MMies  before  theGouit  upon  a 
motion  to  quash .  the  ocdfer  of  .sesBions.  The  affidarkft  en 
which  the  rale  iiifli  was  obtained,  are  now  before  us,  and  it 
appears  frdm  tfaem^  that  tiie  dbjeet  of  this  proeeeding  has  ^^^^^^ 
been  really  to  try  the  quedtkm,  whe  Aer  the  bailiff  of  this 
liberty  was  bound  to  take  upon  hinself  the  burden  of  sunn 
moning  jukors  wdthki  his  baiHwiokto  attend  the  .sessions^ 
or  whether  it  onght  to  fidl  upon  the  sheriff  of  the  oqunty 4 
The  objeet  bciag  to  try  that  question,  that  akne  might  be 
a  sofficient  reaaon  why.  the  Oourt  ou^t  not  to  enter  into 
any  vety  nice  considmLtkm  of  matters  of  form ;  but  evea 
if  we  were  to  go  into  the  form  of  the  order^,  Ldo  not  see 
any  reasonable  olfaction,  to  .it»  for  agreeably  to  the  principle 
laid  down,  as  to  oniets  of  this  Court,  every  thing  is  to  be 
presumed  to  have  been  rightly  done,  and  all  is  to  be  con* 
stdered  as  weU  done,  unless  the  contrary  is  shewn«  We 
are  not  to  cmastnie  an  ordeir  of  this  description  iiAth  the 
like  astuteness  that  we  should  an  indictment,  or  other 
pleading  of  that  nature.  Now  it  is  said,  that  it  does  not 
appear  on  the  face  of  the  order,  that  the  defendant  was 
amunotied  or  heard;  but  if  it  was  his  duty  to  be  present 
at  the  sessions,  (and  that  it  was,  seems  hardly  to  be^denied 
in  the  argument),  a  summons  would  be  wholly  unnecoBsary. 
Looking  at  the  affidavits,  we  find  that  he  purposely  ab- 
sented himself,  but, bis  attorney  was  preseiit  and  heard, 
and  after  making  the.  objection  on  his  behalf^  the  Court 
decided  against  hkn»  Another  objectida  to  the  form.of  the 
order  is,  that.it  does  not  thereby' appear  4bat  the  defimdant 
was  duly  required  tasummon^tfae  jurom;  butinasmuch as 
it  says,  that  he  had  b^en^daly  reqaifedso  to  do  by  wanant 
from  the  sheriff,  of  Yoriukire,  dated  so  and.  so,  I  think  we 
must  intend  in  support  oi  the  order,  that,  at  a  reasonable 
time  before  the  holding  of  the  sessioos,  the  sheiiff.  had 
transmitted  to  him  his  warrant,  which,  as  the  border  states, 
he  not  only  neglected,  but  refused  to  obey,  andthis  intend- 
ment is  the  more  justifiable,  as  it  appears  from  the  affida- 
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1825*  ▼its,  that  this  proceeding  was  adopted  solely  for  the  pur- 
pose of  trying  the  real  question  between  the  parties.  That 
question  is,  whether  the  bailiff  of  an  ancient  liberty  is 
bound  to  summon  jurors  residing  within  his  liberty,  or 
whether  that  duty  is  imposed  by  law  upon  the  sheriff  of 
the  county.  Now  according  to  the  passage  cited  from 
2  Hawk.  P.  C,  c.  8,  s.  60,  the  justices  are  to  direct  their 
precepts  under  their  teste,  to  the  sheriff,  for  the  summons 
of  the  sessions  of  the  peace,  thereby  commanding  him  to 
return  a  grand  jury  before  them  at  a  certain  day  and  place, 
and  to  give  notice  to  all  stewards,  constables,  and  bailifis 
of  liberties,  to  be  present,  and  to  do  their  duties,  &c. 
From  other  affidavits  it  appears  to  have  been  the  usage 
for  the  bailiffs  of  other  liberties  within  the  East  and 
North  Ridings,  to  attend  at  the  quarter  sessions,  and  that 
the  constant  course  of  practice  has  been  for  the  sheriff 
to  send  his  precept  to  the  bailifis  of  those  franchises 
to  summon  jurors  residing  within  their  respective  baili- 
wicks, and  to  attend  themselves  at  the  sessions  during 
its  sitting.  Adverting  therefore  to  this  long  established 
usage,  and  fortified  by  the  authority  of  Hawkins*  Pleas 
of  the  Crown  f  we  think  we  ought  not  to  interpose  to  quash 
this  order. 

Baylet,-J. — I  think  that  upon  the  true  construction 
of  this  charter,  as  connected  with  the  statute  27  Hen,  8, 
there  is  an  obligation  on  the  bailiff  of  Holdemess  to  exe- 
cute process  of  this  nature  within  his  liberty.  The  char- 
ter of  Car.  2,  gives  the  execution  of  ''  all  and  singular 
writs,  processes,  mandates,  warrants,  and  precepts  of  his 
said  majesty,  his  heirs  and  successors,  by  the  proper  bai- 
liffs, officers,  and  ministers  of  the  said  JbAit  Viscount  Dun- 
bar, his  heirs  and  assigns,  from  time  to  time,  there  to  be 
done  and  executed;''  and  then  it  imposes  a  restriction 
up<m  the  sheriff,  **  so  that  no  sheriff  of  his  majesty,  his 
heirs  or  successors,  should  enter  into  the  liberty,  to  do  or 
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execute  any  thing  belonging  to  his  office,  unless  it  touched  i825. 
his  said  majesty  or  his  crown,  and  unless  upon  the  default 
of  the  bailiffs  and  officers  of  the  said  Viscount  Dunbar^ 
&€."  The  statute  27  Hen.  8,  is  applicable  to  ''  all  bailiffs 
of  any  liberties,  or  franchises,  who  in  times  past  have  used 
or  ought  to  attend  upon  the  justices  of  assize,  justices  of 
gaol  delivery,  and  justices  of  the  peace  at  large  in  any 
county,  and  shall  be  attendant  to  the  justices,  &c."  First, 
then  there  is  by  the  charter,  a  general  power  given  to  the 
lord  of  the  franchise,  to  execute  process  within  the  liberty 
by  his  bailiff;  and  then,  secondly,  the  statute  recognizes 
the  liability  of  bailiffs  of  liberties,  who  by  ancient  usage 
had  been  accustomed  to  do  certain  duties  before  that  act. 
I  agree  that  this  statute  applies  to  those  officers  only  who 
in  times  past  had  been  used  to  attend  upon  the  justices ; 
and  I  also  agree  that  the  privilege  granted  by  the  charter 
could  not  be  created  de  novo;  but  it  appears  from  the 
recital  of  the  charter,  long  and  long  before  the  statute,  that 
this  had  been  an  ancient  liberty,  and  that  from  the  earliest 
times  to  the  present,  the  practice  has  been  for  the  bailiff 
to  execute  processes  within  the  liberty.  The  passage  cited 
iiom  Hawkins  shews  that  the  usual  jMractice  is  for  the 
sheriff  to  command  the  bailiff  to  execute  the  process  withia 
his  bailiwick ;  and  I  know  in  point  of  practice,  that  the 
usage  in  the  county  of  York,  is  for  the  bailiffs  of  liberties 
to  return  jurors  from  their  districts,  to  serve  at  the  assizes, 
by  virtue  of  a  precept  directed  to  them  by  the  sheriff.  la 
case  of  any  neglect  of  duty,  the  Court  has  the  power  in  its 
option  of  acting  either  against  the  sheriff  or  the  bailiff. 
Both  may  be  amenable,  but  if  the  CSourt  in  its  discretion 
thinks  tiie  bailiff  the  person  on  whom  the  punishment 
should  attach,  the  Court  is  at  liberty  to  punish  him  if  it 
thinks  proper.  I  am  of  opinion  that  the  same  autho^ 
nty  may  be  exercised  by  the  Court  of  quarter  sessions. 
I  do  not  enter  upon  the  question  of  form,  the  object 
of  these  parties  being  fairly  to  try  the  question  upon  the 

VOL.  vii.  N 
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1S35.       merits ;  and  for  these  reasons  I  am  of  opinion  that  the  rule 
JTiT-^     for  qnashiDg  the  order  of  sessions  most  be  discharged. 

V. 

Iamam.         Littled  alb,  J.  (fl)  concurred. 

Rale  discharged. 

(a)  Holraydf'J^f  wu  in  the  Bail  Court. 


The  King  v.  The  Inhabitants  of  St.  Dunstan,  in 

Wedneidayf  1^ 

November  16.  IVENT. 

In  order  to  ^^  ^^  ^^  ^^  ^^^  justices,  for  the  city  and  county  of 
gain  a  settle-    the  city  of  Conterburtf,  Mary  WilioH.  widow,  and  her 

ment under  35  ^^  j  »  » 

Geo.  3,  c.  101,  sue  children,  were  removed  from  Saini  Mary,  Northgate, 

by  paying        '^  ^^  ^^  ^j^y  and  county,  to  Saint  Dumtan't^  in  the 

rates,  it  is  not  ^ 

necessary  that  county  of  Kent,  On  appeal>  the  sessions  confirmed  the 
sho^dbB rated  ^^^^'  (except  as  to  the  two  elder  children^  as  to  whom 
at  10/.  in  the   (he  order  was  abandoned),  subject  to  the  opinion  of  this 

assessment :  it  .^^  i     <•  n      • 

is  sufficient  if  Court  on  the  followmg  case:— 

the  tenement        Qa  the  part  of  the  respondent  parish  it  was  proTed,  that 

the  value  of     thfe  pauper's  husband  had  on  the  23d  of  April,  1823,  gone 

be  rat^af  a  '^  ^  ^^^  ^  *  ^^^^  ^  ^^^  f^tith  of  St.  Dunstan,  at  the 
less  amount,    yelurly  rent  of  10/.;  that  he  had  not  occupied  it  for  a  year, 

fixtures  which  ^^^  ^^^  ^^  ^^^  ^^  nt^d  fot  the  bouse  in  that  parish, 
are  parcel  and  had  paid  the  assessment  for  one  quarter;  that  one 
hold,  may  be  ButUr  had  occupied  the  house  before  the  pauper's  has- 
vSuationVf*^  band;  that  at  the  time  of  the  hearing  of  the  appeal^  one 
10/.  tenement,  Hunt  held  it,  each  of  them  paying  the  annual  rent  of  IM.; 

thenf  thTtene^  ^^^  ^^^  **  ^^^  ^^  ®^  years  preceding  the  pauper's  te- 
ment  would     nancy  been  let^  together  with  the  articles  of  furniture  here- 

notbeofsuffi. .      ^/  .         j.  ,/m  rx      . 

cient  value  to  matter  mentioned,  at  10/.  per  annum.  •  On  the  part  of  the 
pun  a  setUe-  appellant  parish  it  was  proved,  that  all  houses  in  the 
parish  of  St.  Danstan  were  rated  at  half  their  actual  va* 
lue,  and  that  in  the  assessment  on  the  pauper's  husband* 
the  said  house  was  valued  at  3/.  lOi. ;  that  at  the  time  of 
his  occupation  the  house  was  in  a  very  bad  state  of  i^pair^ 
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and  that  it  would  have  required  an  expenditure  of  40/.  to       i825. 
put  it  int»  trnmntable  eendition;  that  since  his  doath^  and    rr^TT^ 
prcvioasly  to  Hunt's  tenancy,  12L  bad  been  expended         v. 
upon  it;  that  there  were  a  stove  and  cupboard  in  a  room  Xj,BA^„ANn 
bdow  stairs,  a  grate  and  a  cupboard  in  the  chamber,  and  ^ 

a  grate  in  the  kitchen;  that  the  stove  and  grates  had  not  jj^  k^nt.  ^ 
originally  belonged  to  the  house^  but  had  been  put  in  by  a 
tenant,  and  the  landlord  had  taken  them  in  part  payment 
of  rent  about  six  years  before ;  that  these  were  fixed  with 
brick-wock  in  the  chimney  places,  but  that  they  might  be 
remored  without  doing  any  injury  to  the  chimney  places; 
that  the  cupboards  stood  on  the  ground  and  were  sup- 
ported by  hoklfaBtfl^  and  that  theae  might  also  be  removed 
withent  doing  any  other  injury  to  the  walls  than  leaving  a 
few  maiks  of  nails;  that  the  use  of  these  several  articles 
was  worth  about  6d.  per  week;  and  that  the  tenement  in* 
chtding  the  use  of  them,  was  worth  71.  10s.,  and  without 
them  about  6L  per  annum.  The  court  of  quarter  sessions 
eonfiimed  the  order,  but  stated  their  opinion  to  be,  that  if 
any  deduction,  however  small  in  amount,  was  to  be  made 
in  respect  of  the  above*mentioned  articles^  the  tenement 
woold  not  be  of  the  annual  value  of  10/. 

Berens  and  Starr  in  support  of  the  order  of  sessions* 
Thia  case  is  stated  for  the  purpose  of  determining  whether 
the  fixtnries,  which  clearly  belonged  to  the  landlord,  and 
were  demised  with  the  house,  are  to  be  taken  into  consi-i 
deratioi  in  estimating  the  annual  value  of  the  tenement^ 
in  respect  of  which  it  is  contended,  the  pauper's  husband 
gained  a  settlement  under  35  Geo.  3,  c.  101,  by  bein^rated 
and  paying  Us  share  towards  the  public  taxes  and  levies 
of  the  parish.  It  is  submitted,  that  if  these  are  such  fix-* 
tares  as  would  go  to  the  heir  as  part  of  the  freehold,  they 
mnst  be  taken  into  account  as  giving  an  additional  value 
to  the  tenement.  Now  it  is  quite  clear  that  as  they  be- 
longed to  the  landlord,  and  were  demised  with  the  pre- 

n2 
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1825.       mises,  they  would  go  to  the  landlord's  heir,  and  not  to  his 

r^jT^^iT^     executor.    It  is  laid  down,  that  even  if  a  chattel  becomes 

V,  affixed  to  the  freehold,  it  goes  to  the  heir  and  not  to  the 

Inhabitants  ^^^^^^^^y    ^^cl  it  has  been  established  in  various  in- 

of         stances,  that  where  a  tenant  has  fixed  articles  even  of  ma- 

St  TifTUttT A ig 

in  Kent.  '  chinety,  during  the  term  demised,  they  become  the  pro- 
perty of  the  landlord  when  the  tenancy  expires.    There  is 
indeed  one  case  in  which  this  rule  has  been  relaxed,  Elwes 
V.  Maw  (a),  where  a  distinction  was  made  between  things 
annexed  to  the  freehold  for  the  purposes  of  trade,  and 
those  added  with  a  view  to  the  better  enjoyment  of  the 
premises,  as  an  accessary  to  the  realty.     The  general  rule, 
however,  clearly  is,  that  wherever  an  addition  is  made  to 
the  freehold,  it  is  to  be  taken  into  the  valuation  of  the  pre- 
mises.    Upon  this  principle,  a  carding  machine  affixed  to 
a  building,  the  machinery  of  a  malt  house,  or  even  a  bil- 
liard table  let  into  the  floor,  would  be  taken  into  calcula- 
tion.    Such  additions  would  be  as  much  parts  of  the  free- 
hold as  glass  in  the  windows  of  a  house.    The  case  of 
Wifme  V.  Ingleby(b),  is  an  authority  in  point;  for  there  it 
was  held,  that  the  sheriff  could  not  take  in  execution 
ranges,  ^ovens,  and  set  pots  affixed  to  a  house  built  by  the 
person  against  whom  the  execution  issued.    But  the  case 
of  Colegrave  v.  Dias  Santos  (c),  is  still  more  conclusive, 
and  indeed  goes  farther  than  is  necessary  to  contend  in 
the  present  case,  for  there  a  house  being  sold  by  public 
auction,  without  any  stipulation  on  the  part  of  the  vendor, 
that  the  fixtures  were  to  be  taken  and  paid  for  separately, 
and  the  vendee,  who  had  paid  the  purchase-money,  en- 
tered ^n  to  possession  under  a  conveyance,  it  was  held  that 
the  fixtures  passed  to  the  vendee  as  part  of  the  house,  and 
were  not  the  subject  of  trover.     So  in  Lawian  v.  Sal^ 
man  {d),  it  was  held,  that  salt  pans,  necessary  to  the  use  of 

(a)  3  East,  38,  where  all  the  prior  cases  upon  this  subject  are  col^ 
lected.    See  WUliam  v.  WUlunrUy  12  East,  209. 

(b)  Ante,  vol.  i.  247.    5  B.  &  A.,  S.  C.  (c)  Ante,  vol.  iii.  255. 
2  B.  &  C.  76,  S.  C.                (d)  1  H.  Bl.,  259  n. 
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salt  works,  and  without  which  they  would  be  of  no  value,        1825. 

are  the  property  of  the  heir,  and  npt  of  the  executor,  though 

tbey  might  be  removed  without  injuring  the  buildings. 

On  the  authority  of  these  cases,  the  fixtures  here  must  be  1,,^^^!^  ^„ 

considered  as  part  of  the  freehold,  and  taken  into  the  esti-         of 

male  in  valuing  the  tenement.  -^  Kent.  ' 

Marsham  and  Brodrick  contri.  This  is  not  a  question 
arising  upon  the  tenement  act,  59  Geo.  3,  c.  60(a),  but 
whether  the  pauper's  husband  gained  a  settlement  under 
36  Geo.  3,  c.  101,  by  being  charged  with  and  paying  his 
share  towards  the  public  taxes  or  levies  of  the  parish,  in 
respect  of  a  tenement,  being  of  the  value  of  102.  (6).  It  is 
dear,  that  if  this  was  a  case  depending  upon  the  construc- 
tion of  the  t^iement  act,  a  settlement  would  not  be  gained. 
The  articles  in  question  cannot  be  considered  as  forming 
part  of  the  tenement.  It  cannot  be  denied  that  if  they  had 
been  placed  there  by  the  tenant  himself  during  his  occu- 
pation, he  might  haTe  removed  them  either  before  or  at 
the  time  of  his  quitting  the  premises ;  Beck  ?.  Rebow  (c), 
and  consequently  they  could  not  be  deemed  as  part  of  the 
freehold.  The  circumstance  of  their  being  the  property  of 
the  landlord  himself  can  make  no  difference  as  respects 
this  questicm,  because  they  constituted  no  part  of  the  tene- 
ment. It  is  true  that  by  agreement  between  the  landlord 
and  the  tenant,  the  latter  was  to  pay  the  former  a  rent  of 
10/.,  but  that  was  for  something  more  than  the  tenement, 
namely,  for  the  use  of  the  grates  and  cupboards  in  addi- 
tion. The  ancient  rule  pf  law  as  to  fixtures,  was  "  quod 
ad  oedibus  non  facile  reyellitur,''  becomes  a  part  of  the  in- 
beritance,  and  passes  to  the  heir;  SpelmarCs  Gloss.  277. 
According  to  that  rule,  these  articles  being  easily  pulled 
I  away  would  form  no  part  of  the  tenement.    But  this  rule 

i  bas  been  very  much  relaxed  by  the  decision  of  Elwes  v. 

(a)  Repealed  by  6  Geo.  4,  c.  57. 

(6)  Vide  Bitx  v.  Si.  Fancra^  ante  vol.  iii.  343.     2  D.  &  R.  Maj. 
Case^,  28,  S.  C.    2  B.  &  C.  122,  S.  C.  (c)  1  P.  Wms.  94 
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^^^*       Maw,  and  so  relaxed,  it  must  prevail  here,    it  by  no 
Tke  KiKO    t&eans  foUows  liiat  because  articles  of  this  desonption  an 
J^*         once  annexed  to  the  freehold,  they  are  for  erer  after  to  be 
iNHABiTAim  considered  as  belonging  to  the  landlord>  and  femiiiig  par* 
Q    ^^         eel  of  the  house.   The  cases  of  Rex  t.  Wkit€ckapel{a),  aad 
in  Kent.  '  Rex  v.  North  Redburn  (b),  afford  no  rule  for  the  deosion 
of  the  present  question,  for  although  in  each  some  articles 
were  demised  beyond  the  mere  tenements,  yet  the  scakions 
did  not  state  the  value  of  such  additional  articles,  nor  iali- 
mate  any  <^ifiion,  as  here,  that  if  any  dedaotiom  ivas  to  be 
made  in  respect  to  those  articles,  die  tenements  woald  nsH 
be  of  the  annual  value  of  10/.    SupposBig  those  srtidea 
to  have  been  tke  property  of  the  tenant,  and  therefare 
removable^  it  is  quite  clear  that  they  could  not  foe  eBli-» 
mated  in  the  value  of  the  tenement.     Bot  conceding  ihem 
to  form  part  of  the  tenement,  because  they  belong  to  the 
landlord,  and  that  the  tenement  was  of  the  annual  vahiBof 
10/.,  still  the  question  is,  whether  the  pauper's  husband 
could  gain  a  settlement  by  paying  rates,  unless  he  was 
actually  rated  by  the  parish  in  respect  of  a  tenement  of 
that  value.      By  the  old  act  3  and  4  W,  and  M.,  c  11, 
s.  6,  a  person  would  gain  a  setdement  by  being. rated, 
without  any  regard  to  the  amount  of  the  imte,  or  the  vahte 
of  the  tenement  in  respect  6f  which  ^he  was  rated.    The 
bare  rating  was  considered  as  an  acknowledgment  that  the 
party  rated  was  a  parishioner ;  but  since  the  statute  39 
Geo.  3,  c>  101,  no  person  can  gain  a  settlement  bybeittg 
charged  with  and  paying  his  share  towards  the  pnbEo 
taxes  or  levies  of  the  parish,  in  respect  of  any  tenement, 
**  not  being  of  the  vcdue  of  10/.''    Unless  therefore  die 
parish  ofl^^^  rate  a  person  to  the  amount  of  10/.  a  yeaiv 
they  do  not  acknowledge  him  to  be  a  parishioner.    The 
rating  is  the  acknowledgment,  and  it  is  the  acknowledg- 
ment which  gives  the  settlement.     It  is  submitted,  theie- 
fore,  that  the  rate  must  be  the  criterion  of  the  value. 
Here  the  parish  has  rated  this  tenement  at  3/.  10«.,  being 

(tf)  5  Bolt.  102.  (t)  4  T.  R.  770. 
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at  half  the  annual  valae^  according  to  tl^e  mode  of  astefls*  t8S5.« 
ment  adopted  in  SL  Dunstan's.  It  is  clear  then  that  by  'q^  ^j^^. 
rating  this  person  at  3/.  10^.,  the  parish  considered  the  v- 

annual  value  of  the  tenement  to  be  no  more  than  7/.    In  i«haiitai«t9 
Rtx  T.  White  (a),  it  ymM  held  that  furniture  was  not  rate-  ^    j/^ 
ahle«  and  that  for  a  very  good  reason,  because  he  who  has     in  Kbvt. 
to  make  the  rate  cannot  get  into  the  house  to  ascertain 
what  the  value  of  the  furniture  is.    For  the  same  reason 
fixtorea  are  not  rateable.    If,  therefore,  with  a  view  to  a 
setflement,  the  furniture  or  fixtures  could  be  taken  into 
the  valuation  of  the  ten^otient,  the  effect  would  be«  that 
whilst  the  parish  ia  burthened  thereby,  it  is  not  at  the 
same  time  enriched  by  bringing  such  property  within  the 
operation  of  the  rate.    These  fixtures  are  estimated  as 
being  w<ffth  1/.  10s.  per  annum,  but  it  is  clear  that  the 
paridi  could  not  have  rated  them  as  part  of  the  tenement. 
The  assessment  in  the  parish  books  is  the  best  test  of  the 
annual  value  of  the  tenement  on  all  occasions,  and  in  the 
absence  of  allfiaud,  the  rate  book  must  be  resorted  to  as  the 
most  8atis&ict<^  and  conclusive  mode  of  ascertaining  the 
value.    If  the  actual  rent  paid  by  the  tenant  is  to  be  taken 
as  the  test,  there  would  be  this  difficulty  imposed  upon  the 
parish  officers,  that  it  is  impossible  for  them  to  asceitain 
what  the  amount  of  rent  is,  which  is  always  a  matter  of  pri- 
vate bfO'gain  between  the  landlord  and  tenant,  who  have 
an  interest  in  keeping  the  parish  in  the  dark  upon  the  sub- 
ject, in  order  that  it  may  be  rated  as  low  as  possible. 
With  a  view  to  the  rate,  the  pariidi  offioers  are  the  most 
competent  and  certainly  the  most  disinterested  assessors  of 
the  value,  and  nothing  can  be  more  reasonable,  than  that 
they  should  have  the  power  of  determining  whom  they 
will  acknowledge  as  parishioners.    If  the  actual  rent  is  to 
be  the  criterion  of  value,  then  the  parish  would  in  many 
cases  be  burthened  where  the  tenement  was  far  short  of 
the  value  of  10/.    The  safest  course  is  to  act  upon  the 
pariah  assessment,  and  according  to  that  rule,  it  is  mani- 

(a)  4  T.  R.  770. 


184  .  cases' IV  THE  king's  bench, 

j9%5.       fest  that  this  pauper's  husband  gained  no  settlement  by 

V. 

IjiflABiTAvra  Abbott,  C.  J. — It  is  found  as  a  fact  in  the  case,  that 
of  these  grates  and  cupboards  were  the  property  of  the  land- 
in  Kbvt.  '  I<>^'  ^^^  affixed  to  the  freehold,  the  former  by  brick-woik, 
and  the  latter  by  hpld-fa&ts.  Being  so  affixed,  I  am  of 
opinion  that  they  were  parcel  of  the  tenement  demised  to 
the  pauper's  husband.  Whatever  might  be  the  question,  if 
they  were  merely  tenant's  fixtures,  it  is  unnecessary  to  dis- 
cuss in  the  present  case.  The  sessions  in  confirming  the 
order  have  stated  their  opinion  to  be,  that  if  any  deduc- 
tion however  small  in  amount,  is  to  be  made  in  respect  of 
these  articles,  the  tenement  would  not  be  of  the  annual 
value  of  10/. ;  from  whence  I  infer,  that  in  their  judgm^t 
no  deduction  ought  to  be  made.  It  is  contended  against 
the  order  that  upon  the  true  constructioYi  of  the  stat.  35 
Geo.  3,  €.  101,  we  ought  to  hold  that  no  person  shall  gain 
a  settlement  by  being  charged  and  paying  rates,  in  respect 
of  a  tenement  of  the  yearly  value  of  10/.  unless  he  is 
actually  rated  at  that  sum  in  the  assessment.  Whether 
that  was  the  intention  of  the  legislature  may  admit  of 
some  doubt,  but  certainly  it  is  not  for  us  to  say  that  such 
an  efiect  is  to  be  given  to  the  act  of  parliament,  because 
the  expressions  used  in  the  statute  are,  "  that  no  person 
shall  gain  a  settlement  by  being  chaiged  with  and  paying 
his  share  towards  the  public  taxes  of  the  parish,  in  respect 
of  any  tenement,  not  being  of  the  value  of  10/."  Then 
must  not  the  yearly  value  be  the  criterion,  and  not  the  sum 
at  which  the  tenant  is  actually  rated?  In  this  case,  I  think 
that  the  fixtures  having  made  the  tenement  amount  to  the 
value  of  10/.,  we  must  say  that  the  pauper's  husband 
gained  a  settlement,  without  any  regard  to  the  amount  of 
rate,  or  the  value  fixed  by  the  parish  officers  in  their 
assessment.  If  we  were  to  lay  down  a  different  rule  of 
construction,  it  might  happen  that  a  person  could  gain  no 
settlement  by  rating,  even  ^ough  it  could  be  proved  to 
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denumstration,  that  the  tenement  was  of  the  yearly  value       ^^^^ 
of  20/.  or  any  larger  amount.     For  these  reasons  I  am  of    xhe  Kiho 
opinion  that  the  sessions  were  right.  '^ 

Inhabitants 
Bayley,  J. — I  am  of  the  same  opinion.   These  articles  «    tj^  ^^ 
being  affixed  to  the  freehold,  and  being  part  of  the  de«       Kent. 
mised  premises,  I  think  they  might  enter  into  the  valua* 
tion  of  the  tenemmt.    I  do  not  agree  with  the  construc- 
tion put  upon  the  35  Geo.  3,  c.  101,  in  argument.    The 
legislature  has  said,  "  not  being  of  the  value  of  10/.,^ 
which  only  shews  that  the  tenement  must  be  of  that  value. 
If  it  had  said  *^  not  being  rated  at  the  value  of  10/./'  I 
idwoU  hsve  aeeeded  to  the  argument. 

LiTTLEDALB,  J.(a).  I  am  also  of  opinion  that  these 
articles  must  be  considered  as  parcel  of  the  freehold.  If 
the  landlord  had  died,  they  would  have  gone  to  the  heir 
and  not  to  the  executor.  Then  as  the  annual  value  of  the 
tenement  is  increased  by  the  addition  of  these  fixtures,  I 
think  they  must  be  taken  into  account  with  a  view  to  the 
settlement.  In  Witme  v.  Jngleby,  and  Colegrave  v.  Dias 
Santos,  some  articles,  savouring  less  of  the  realty  than 
these,  were  held  to  be  fixtures,  and  parcel  of  the  freehold. 
I  agree  with  my  Lord  Chief  Justice  and  my  brother  Bay- 
ley  in  their  construction  of  the  statute. 

Order  of  Sessions  confirmed. 

(a)  Holroyd,  J.,  was  in  the  Bail  Court. 


Tkundaif, 
WlNDLEB  t).  FeAKON.  ^^'  ^^M. 


X  HIS  was  an  action  of  covenant  on  a  deed  of  exchange.  Theindorae- 

Plea,  the  general  issue.    At  the  trial  before  Hullock,  B.,  deed  of  ex- 

chan^,  of  the 
names  of  the  executing  parties,  and  the  date,  &c.,  is  no  pari  of  the  instrument  itself,  and 
thereibre  not  to  be  taken  into  calculation  with  a  yiew  to  the  progressive  stamp  duty  im- 
posed by  55  Geo,  3,  c.  184,  sch.  pt.  1,  tit.  Exchange. 
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1835.       at  the  last  assizes  for  the  county  of  Cumberland,  it  wm  ob* 

WucDLER  j^^y  ^^^  ^6  <1^^  ii^  quettion  was  not  sufficieutly 
V-  stamped  in  pursuance  of  the  stamp  act,  65  Geo.  3,  c«  184> 
schedule  part  1,  tit.  Exchange,  by  which, ''  if  a  sum  of 
300/.  or  upwards,  shall  be  paid,  or  agreed  to  be  pajkl  for 
equality  of  exchange/'  the  stamp  is  to  be  1/.  16«.;  ^'  and 
where  any  such  deed  of  exchange,  together  with  any  sche- 
dule, receipt,  or  other  matter,  put  or  endorsed  therton,  or 
annexed  thereto,  shall  contain  2160  words,  or  upwaids, 
then  for  every  entire  quantity  of  1080  words  contained 
therein,  over  and  abore  die  first  1080  words,  a  further  pro- 
gressive duty  of  1/.  6sJ^  The  deed  had  two  stamps,  oae 
for  1/.  155.,  and  the  other  for  1/.  55.,  which  would  h&Te 
been  sufficient,  inasmuch  as  the  body  of  it  contained  only 
3230  words;  but  it  appearing  that  the  indonement,  oon- 
taining  the  names  of  the  parties,  the  date,  8io.,  would  make 
the  words  exceed  3240,  it  was  contended,  that  an  addi- 
tional stamp  of  1/.  55.  was  requisite.  The  learned  judge 
was,  however,  of  opinion,  that  the  indorsement  was  no  part 
of  the  deed,  and  the  plaintiff  had  a  verdict,  but  leave  was 
given  to  move  to  ent^  a  nonsuit. 

Brougham  now  moved  accordingly,  and  contended,  that 
the  indorsement  was  part  of  the  deed.  In  JevenM  v. 
Harridge  (a)  it  is  said,  on  the  authority  of  Cook  v.  Rem- 
ington (6),  that  there  is  a  distinction  between  the  condi- 
tion or  indorsement  on  a  deed,  and  that  on  a  bond,  in  this 
respect,  that  the  indorsement  on  a  deed  made  at  the  time 
of  its  being  executed,  is  part  of  the  deed,  and  therefore 
there  can  be, no  complete  oyer  of  the  deed  without  the  in- 
dorsement. So  here,  if  oyer  had  been  craved  of  this  deed, 
the  indorsement  must  have  been  set  out. 

ABBOTT,  C.  J.— I  am  of  opinion  that  there  is  nothing 
in  this  objection.  The  indorsement  is  not  the  operative 
part  of  the  deed. 

(a)  1  Wms.  Sannden,  9  6.  {h)  6  Mod.  237. 
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Bat  LET,  J4 — ^The  indoreemeiit  here  does  not  control  the 
operation  of  the  deed.  The  indonement  is  merely  ^<- 
dence  of  the  time  it  was  executed. 

L1TT1.BDALE,  J.  (a) — ^You  might  as  well  say  Aat  an 
enyelope,  on  which  the  names  of  the  parties  and  date  were 
written,  was  a  part  of  the  deed,  and  therefore  required  an 
additional  stamp.  The  indorsement  is  no  part  of  the  deed 
iinlL  It  90  not  material  to  the  constniction  of  the  deed* 
Tlie  iadoraement  alluded  to  in  the  schedule  to  the  stamp 
aety  means  an  indorsement  which  is  to  control  the  opera^ 
tion  of  the  instrumeat . 

Rule  refused. 

(a)  Holroyd,  /.,  was  io  the  Bail  Court 
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1S25. 


WuroLss 

FfiABOtf. 


Friday, 

T.  Morrow  v.  Bslcurr  and  others.  Nov.  isth, 

DeCLARATIOF  in  trespass  against  TkotMu  Bdcher,  Declaration  in 
CttroHne  Watstm,  nudi  Thomas  Foster,  for  an  assault  and  false  ^^^n^ree. 
imprisonment.     Pleas ;  first,  by  idl  the  defendants^  not  Plea  by  all, 
guilty,  ecttd  issue  thereon.    Second,  by  Bekher,  a  justifica^  Separatepleas 
tion,  in  ddence  of  the  possession  of  his  house.    Third,  by  of  jusUfication 
Towkty  as  serrant  of  J3e/effef  ,  the  (ikejustmeation.    Re- plication  to 
plicafion  to  the  second  plea,  that  Bdeher  committed  the  J^^^^^^^o 
trespasses  with  more  force  than  was  necessary  for  the  pur*  defendants 
pose  tn  that  plea  mentioned.  'Refflication  to  the  third  ^^^^^ 
plea,  that  Foster  committed  Ihe  trespasses  with  more  force  joinder  by  ail 

*  -       _  .      1         ,  .J   **recdefen- 

toan  was  necessary  for  the  purpose  m  that  plea  mentioned,  dants,  that 
Rejoinder  by  «/?  the  defendants,  to  the  replications  to  the  5/^Z!^  "nt 
second  plea,  that  all  the  defendants  were  not  guilty  of  of  excess.    On 
committing  the  trespass  with  more  force  than  was  neces-  y^^J^^'held 
sary.     Similar  rejoinder  to  the  replication  to  the  third  ill>  and  jud^ 
plea.      Demurrer  to  the  above  rejoinders,  assigning  for^i^ 
cause,  that  as  Belcher  and  Foster  pleaded  separately  in  die 
second  and  third  pleas,  and  the  plaintiff  replied  that  they 
aepacately  were  gnOty  of  more  force  than  was  necessary, 
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the  rejoinder  by  all  the  defendants,  that  all  the  defendants 
Moiww  ^^^^  ^^^  gviUty  of  committing  such  excess,  is  bad  in  law. 
^    ^'         Joinder  in  demurrer. 

Belcher 
and  others. 

Chiity,  in  support  of  the  demurrer,  was  stopped  by  the 
Court  (a). 

E.  Lawes,  contr^.  The  declaration  in  this  case  is  for  a 
joint  trespass  by  all  the  defendants.  Two  of  the  plaintiffs 
plead  separately  to  the  joint  complaint.  The  plaintiff  re- 
plies a  new  cause  of  action ;  namely,  a  separate  trespass 
by  each  of  those  defendants,  and  he  complains  of  ex- 
cess, which  formed  no  part  of  his  original  alleged  ground 
of  action;  there  is,  therefore,  a  plain  discontinuance. 
IBayley,  J.  In  his  replication  he  only  gives  a  character 
to  the  trespass.]  In  Tippet  v.  May  and  others  (6),  the 
plaintiff  declared  in  assumpsit  against  three  ;  two  pleaded 
a  debt  of  record  by  way  of  set-off;  the  plaintiff  repUed  nnl 
tiel  record,  and  gave  a  day  to  the  two  defendants,  but  en- 
tered no  suggestion  respecting  the  third ;  and  it  was  held 
on  demurrer,  that  the  action  being  discontinued,  judgment 
must  be  given  against  the  plaintiff,  even  though  the  defen- 
dant's plea  were  bad.  IBayley,  J.  But  you  have  this  ab- 
surdity here,  that  the  defendant,  Watson,  does  not  join  in 
the  special  pleas,  but  she  does  in  the  rejoinder.]  What  is 
said  by  all  is  said  by  each ;  but  at  all  events  this  would 
only  be  an  irregularity,  and  cannot  be  taken  advantage  on 
demurrer.     Bartholomew  v.  Ireland  (c). 

Abbott,  C.  J. — ^There  might  be  some  ground  for  the 
argument  now  urged,  if  this  were  an  action  of  assumpsit, 
because  the  plaintiff  could  not  recover,  unless  he  recovered 
against  all  the  defendants ;  but  this  being  an  action  of  tres- 

(a)  See  Holland  and  Drake's  case,  2  Leon.   199.    Com.  Dig.  tit. 
Pleader,  T.U.    Tidd,  927,  BA  ed. 
(6)  1  B.&P.411. 
(0  1  Wils.  219.  Andrews,  188,  S.  C.    See  Sh^'s  case;  Comb.  310- 
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pass  against  seyeral,  he  may  succeed  against  one,  but  not       1B25. 
against  the  others.    Suppose  Belcher  alone  had  pleaded,     Moraow 
the  plaintiff  would  have  been  at  liberty  to  sign  judgment  V' 

against  the  other  defendants^  because  that  would  have  been  and  others. 
an  acknowledgment  that  they  were  guilty  of  the  trespass. 
Would  it  not  then  have  been  absurd  for  them  all  to  have 
joined  afterwards  in  the  rejoinder  ?  TVying  the  case  by 
that  test,  it  is  clear  that  these  rejoinders  are  insensible^  and 
cannot  be  supported. 

Bayley,  J. — Two  of  these  defendants  have  pleaded  se- 
parately a  special  plea  respectively,  but  the  other  has 
pleaded  no  special  plea.  The  plaintiff  complains  of  a  joint 
and  sereial  trespass  committed  by  the  three  defendants- 
One  of  the  defendants  says,  ''  I  have  no  justifiable  reason 
for  committing  the  trespass,  but  I  deny  the  fact.''  The 
others  also  deny  the  fact,  but  they  respectively  plead  a 
justification.  The  plaintiff  replies,  that  those  two  defen- 
dants were  respectively  guilty  of  excess,  for  they  had  used 
more  force  than  was  necessary  to  expel  him  from  the  house. 
The  defendants  reply,  that  they  were  not  all  guilty  of  ex- 
cess. Now  they  were  not  all  charged  with  excess,  and 
therefore  their  rejoinders  do  not  pursue  the  pleas  originally 
pleaded,  and  are  consequently  demurrable. 

HoLBOYp,  J. — I  think  the  rejoinders  are  bad,  and  af- 
ford no  answer  to  the  replications,  because  they  do  not 
pursue  the  pleas.  It  is  a  general  rule  in  pleadings  that  the 
rejoinder  must  pursue  the  plea ;  but  here  is  a  departure. 

LiTTLEDALB,  J. — I  am  of  the  same  opinion.  It  is  a 
fundamental  rule,  that  the  rejoinder  should  pursue  the 
plea,  for  otherwise  a  different  kind  of  issue  might  be  intro- 
daced.  One  of  these  defendants  pleads  no  special  plea 
whatever.  The  other  two  plead  distinct  special  pleas; 
and  then  they  all  come  together  again  in  the  rejoinder, 
which  is  an  informal  and  had  mode  of  rejoining.    But  the 
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1825.  defendant,  Watson,  had  no  right  to  rejoin^  after  haying 

^^^^  original^  pleaded  no  moie  than  the  geneial  issue. 

V. 
BsLCHSft 

and  othera.  Judgment  for  the  plaintiff. 


fWi%y       Dob  od  the  several  d^oodaes  of  Joseph  Fostbr,  Mary 
^^J^;!^  FosTBB,  and  Bbtty  Wood  v.  Scott. 

be  no^senml  ^^^  ^^  ^^  ejectment  fi>r  certain  lands  and  tenements, 
occupancy  of  situate  in  the  parish  of  North  Curry,  in  the  eoonty  of  Sch 
pe^^^nor^a^  ^f^^set.  At  the  trial  before  Hullock,  B.,  at  the  SomerBei" 
special  occu-   ,i,>^  Lent  assizes,  1823,  a  verdict  was  found  for  the  plain- 

pancy,  but  by  . 

custom,  or  by  tiff^  subject  to  the  opinion  of  this  Court  on  the  following 

thedesigna.     ^ase:— 
tion  of  a  spe- 
cial occupant      The  lessor  of  the  plaintiff,  Mary  Foster,  widow,  formerly 

grant.  Th^  Mary  Coggan,  claimed  the  estate  in  question,  as  the 
fore,  where  a  daughter  of  Anthony  Coggan,  deceased,  and  produced  at 
tate was  grant- ^^®  *3fial  the  following  copy  of  court  roll: — **  Manor  of 

W*^  m  ^^Pfi^*  '^^  ^^^^  ^^^"  ^^  *®  worshipful  the  dean  and 
and  the  life  of  chapter  of  the  cathedral  church  of  Welb,  lord  of  the  said 
^Tinhe  re-  ^^^^^^y  ^^^  at  North  Curry  the  16th  of  October,  1770,  in 
version  to  C.  the  thne  of  the  reverend  John  Payne,  clerk,  master  of  arts, 
and  ^.  devised  ^^®  ^^  ^^  Canons  residentiary  of  the  same  cathedral 
Ae  estate  to     church  beine  steward.     To  this  court  came  Anthony  Cog- 

B.,  who  kept  ,i««  *-»*',%  .         *•» 

possession  for  g(^n,  and  took  of  the  said  lords  the  reversion  of  three  acres 
more  than       ^q^  ^^  i^g  ^  ^^1^  1^^^,  in  Burrough  Field,  of  over- 

iwcDiy  years  • 

—Held,  that  land  with  the  appurtenances  within  the  said  manor,  late 
poM^ion^at^  ^^  ^^®  possession  of  Mary  wife  of  Thomas  Exon,  deceased, 
tached  on  the  to  have  and  to  hold  the  said  reversion  and  premises  with 
and  as  no  '  the  appurtenances  unto  Mary,  now  aged  about  twenty 
dMihadbeen  years,  Betty ^  now  aged  about  fourteen  years,  and  Richard, 
twenty  years,  now  aged  about  21  years,  son  and  daughters  of  the  said 
forl??^''^  Anthony  Coggan,  for  the  term  of  their  lives  and  the  life 
mises  was       of  every  and  either  of  them  longest  liver  successively, 

Statute  oir  Li!  according  to  the  custom  of  the  said  manor,  immediately 
mitations. 
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after  the  deaths  surrender^  forfeiture^  or  otbet  sooMr  11126. 
determination  of  the  estate  of  Penekpe  CuhtrweU,  fbr 
her  own  life  and  the  hfe  of  Thomas  Exm,  of  and  in 
the  eaid  premises^  mder  the  clear  yearly  rent  of  &•  Id*; 
and  also  doing  and  performing  their  work  towards  digging 
and  cleansing  the  said  lord's  riven^  according  to  the  rates 
of  the  said  ptfemisesi  when  and  as  often  as  need  shall  re- 
quire j  |knd  under  all  oiher  burdens^  works,  heriots*  suits, 
serfices^  and  customs,  therefore  formerly  due  and  of  right 
aoeustomed:  and  fbr  such  an  estate  in  reversion  so  to  be 
had  in  the  said  premises  as  aforesaid,  the  said  Pemdape 
Cuherwell  gave  to  the  said  lords  a  fine  of  4L  14f»  6i^  b^ 
fotAmad  psid,  and  so  forth."  The  lessor  of  the  plainti£P 
also  proTed»  that  Fenehpe  Cuhenoett  died  on  the  IJSth  of 
June,  1779,  and  Thomas  Exon  died  in  September,  1821. 
On  the  part  of  the  defendant  the  following  copies  of  court 
roU  were  produced : — ''  The  court  baxon  of  the  worah^ul 
the  dean  and  chapter  of  the  cathedral  church  of  Welb,  lord 
of  the  said  manor  there  held  on  Monday,  the  17th  day  of 
August,  nSi,  and  in  the  time  of  the  reverend  John  Wal- 
ter, clerk,  master  of  arts,  one  of  die  canons  residentiary  of 
the  said  cathedral  church,  being  steward.  To  this  court 
came  Penelope  Cuherwell,  and  of  her  own  purchase  hath 
taken  fnom  the  said  lords  the  reversion  of  three  acres, 
SKnre  or  less,  of  arable  land  in  Burrough  FUld$  of  over- 
land, with  th^  appurtenances  within  the  manor  aforesaid, 
now  iu  the  possession  of  Mary  Exon,  wife  of  Thomas 
Exon,  for  the  term  .pf  her  life,  to  have  and  to  hold  the  said 
r^ersion  wd  premises  with  the  appurtenances  unto  the 
said  Penelope  Culvenoell,  fbr  the  lives  of  herself  and 
Thomas  Exon,  son  of  Thomas  Exon,  and  for  and  during 
the  life  of  every  and  either  of  them*  longest  living  succes- 
sively, according  to  the  custom  of  the  manor.  The  rever- 
sion when  it  shall  happen  tfi  commence  imnnediately  after 
the  deaths  surrender,  forfeiture,  or  other  sooner  determina- 
tion ef  the  estate  of  th^  said  Mary  Exon,  of  a|id  in  the 
said  premises,  under  the  yearly  rent  of  hs.  Id,  and  for  an 
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1825.       heriot  10«.  when  it  shall  happen.    And  also  doing  and  per- 

'~^'^'     forming  their  work  towards  digging,  &c.  '  And  for  such  an 

Foster  '    estate  in  reversion  so  to  be  had  in  the  premises  aforesaid, 

and  others  ^^  ^^  Penelope  Culverwell  gave  to  the  said  lord  6/.  for 

Scott,      a  fine,  made  this  year  and  paid  beforehand;  and  so  the 

said  Penelope  Culverwell,  and  Thomas  Exon  the  son^  are 

admitted  tenants  in  reversion,  but  their  fealty  is  respited, 

•and  so  forth.    The  following  surrender  appeared  on  the 

rolls: — 

"  Manor  of  Kmpfee,  4th  June,  1782.  Homage;  Mr. 
John  Powell,  and  John  Gridley,  sworn  to  testify  the  truth 
of  the  under-written  surrender. 

''  To  this  court  came  the  reverend  TTunnas  Exon,  de- 
visee and  sole  executor  of  the  last  will  and  testament  of 
Penelope  Culverwell,  and  surrendered  into  the  hands  of 
the  said  lords,  three  acres  more  or  less,  of  arable  land  in 
Burrough  Field,  of  over-land,  with  the  appurtenances 
within  the  said  manor,  which  he  claims  to  hold  by  two  se- 
veral copies  of  court  roll  of  the  said  manor,  one  bearing 
date  the  17th  day  of  August,  1752,  and  the  other  the  10th 
day  of  October,  1770,  for  the  lives  of  himself  and  Mary 
Coggan,  now  Foster,  Betty  Coggan  now  Betty  Wood, 
and  Richard  Coggan  children  of  Anthony  Coggan,  and 
the  life  of  the  longest  liver  of  them,  and  all  the  es- 
tate, right,  tide,  interest,  property,  possession,  reversion, 
claim  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  him  the  said  Thomas  Exon,  of,  in,  and^  to  the  said  pre- 
mises and  every  part  thereof,  together  with  the  two  several 
recited  copies  of  court  roll,  to  be  cancelled;  to  the  intent 
that  the  said  lords  may  do  therewith  their  will  and  plea* 


sure.'* 


'^  To  a  court  baron  then  held  came  Robert  Scott,  and  of 
his  own  purchase  took  of  die  said  lord  three  acres,  more  or 
less,  of  arable  land,  &c.  with  the  appurtenances  vrithin  the 
said  manor,  formerly  in  the  possession  of  Mary  the  wife  of 
Thomas  Exon,  deceased,  late  of  Penelope  Culverwell,  also 
deceased,  but  then  in  the  lord's  hands,  by  virtue  of  a 


\ 
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sunender  that  day  made,  to  have  and  to  hold  the  said  pre- 
miaes,  with  the  appuiteaances,  unto  the  said  Thomas  Exon, 
deA^  for  the  term  of  his  life,  according  to  the  custom  of 
the  said  manor,  under  the  yearly  rent  of  Ss.  Id.,  and  also 
doing,  Slo.  ;  and  for  such  estate  so  to  be  had  in  the  said 
premises  as  aforesaid,  the  said  Robert  Scott  gave  to  the 
said  lord  for  a  fine,  a  competent  sum  of  money;  and  so  the 
said  Robert  Scott  is  admitted  tenant,  and  hath  done  his 
fealty,  and  so  forth." 

''  To  the  same  court  baron  came  Robert  Scott,  and  of  his 
own  purchase  took  of  the  said  lords  the  reversion  of  three 
acres,  more  or  less,  of  arable  land,  8cc.,  with  the  appurte- 
nances within  the  said  manor,  formerly  in  the  possession  of 
Mary,  wife  of  Thomas  Exon,  deceased,  and  late  of  Pene- 
lope Cuherwell,  also  deceased,  but  then  of  Robert  Scott, 
to  have  and  to  hold  the  said  reversion  and  premises,  with 
the  appurtenances,  unto  Mary  Scott,  then  aged  about 
22  years,  Sarah  Scott,  then  aged  about  eighteen  years, 
and  Avis  Scott,  then  aged  about  sixteen  years,  heirs 
of  the  said  Robert  Scott,  for  the  term  of  their  lives,  and 
the  life  of  every  of  them  longest  living,  successively,  ac- 
cording to  the  custom  of  the  said  manor,  immediately  af- 
ter the.  death,  surrender,  forfeiture,  or  other  sooner  deter- 
mination of  an  estate  then  subsisting  in  the  premises  for 
the  life  of  the  reverend  Thomas  Exon,  under  the  clear 
yearly  rent  of  5s.  Id.,  and  also  doing,  &c. ;  and  for  such 
an  estate  in  reversion  so  to  be  had  in  the  said  premises 
as  aforesaid,  the  said  Robert  Scott  gave  to  the  lords-for  a 
fine,  a  competent  sum  of  money;  and  so  the  said  Mary 
Scott,  Sarah  Scotti  and  Avis  Scott,  were  admitted  tenants 
in  reversion,  &c." 

The  defendant  was  the  devisee  and  sole  executor  of  Ro- 
bert Scott,  deceased.  In  the  manor  of  Knapfee  the  grant  is 
.usually  made  to  .the  person  paying  the  fine,  and  not  to  have 
the  gmnt  made  to  himself  in  his  own  name  but  to  some 
other  person.  No  instance  is  known  within  twenty  years, 
in  the  time  of  the.  present  steward,  of  any  person  paying  a 
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1835.       fine  on  a  ^rant,  and  not  taking  the  grant  in  his  own  lOnne, 

'-'-J*'      and  not  havine  any  interest  in  his  behalf  stated  in  die  ha* 
Dob  dem.  . 

Foster      bendum,  who  has  ever  exercised  the  right  of  passing  his 

and  others    bgugfi^ial  or  equitable  interest  by  surrender;   but  the 

Scott.       steward  said  he  believed  it  to  be  the  reputed  custom  that 

such  persons  might  surrender  such  beneficial  or  equitable 

interest. 

The  questions  for  the  opinion  of  the  Court  are/  firsts 
whether  the  lessor  of  the  plaintiff  is  entitled  to  any  estate 
and  interest  in  the  premises  in  question,  under  the  said 
grant  of  1770;  and^  if  bo«  whether  the  surrender  of  her 
life  by  Thomas  Exon,  the  devisee  of  Penelope  CulverweU^ 
did  not  divest  the  said  Mary  Foster  of  all  her  estate  and 
interest;  and«  second^  whether  inasmuch  as  the  legal  es- 
tate,  if  any^  of  Mary  Foster  accrued  on  the  death  of  Pene- 
lope  Culverwell,  more  than  40  years  ago,  during  which 
period  there  has  been  an  adverse  possession,  the  plaintiff 
is  not  barred  from  maintaining  ejecttnent? 

C  jF.  Williams,  for  the  lessor  of  the  plaintiff.  First,  it 
is  submitted,  that  the  legal  interest  in  the  premises  in 
question  vested  in  the  lessor  of  the  plaintiff  on  the  death 
of  Thomas  Exon,  by  virtue  of  the  grant  of  1770.  It  is 
clear,  that  during  the  subsistence  of  the  estate  of  Penelope 
Culverwell  and  T.  Exon,  the  reversion  was  in  the  Cnggansj 
unless  something  had  been  done  by  Culverwell  or  Exon  to 
defeat  that  reversion.  Admitting  that  Thomas  Eocoh,  as 
devisee  of  Penelope  Culverwell,  had  a  right  to  hold  for  his 
life,  still  as  Penelope  Culverwell  herself  had  only  an  equi- 
table interest,  whilst  the  Coggans  had  the  reversion,  edie 
could  devise  no  greater  interest  than  she  herself  possessed, 
and  as  JSxon  could  be  in  no  better  situation  than  his  de- 
visor, he  clearly  had  no  more  than  an  equitable  interest  in 
the  lives  of  the  three  Coggans.  The  other  side,  therafbre, 
will  be  driven  to  contend,  that  the  reversionary  legal  inte- 
rest of  the  Coggans  was  defeated  by  something  done  by 
Penelope  Culverwell  or  Thomas  Exon.     Now  ut>OD  the 
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case  as  stated  there  is  nothing  to  shew  that  Penelope  did        i825. 
any  thing  to  defeat  the  i^al  interest  of  the  Coggans:  and     ^^^' 
with  respect  to  Exon,  who  came  into  possession  on  the      Foster 
death  of  Penelope,  he  could  have  no  authority  to  surrender  others 

an  equitable  estate.    He  had  nothing  upon  which  the  sur-      Scorr. 
render  could  operate,  for  at  that  time  the  legal  interest  was 
in  the  Coggam.    The  grant  of  1770  is  to  Anthony  Coggan 
the  fiaither,  to  have  and  to  hold  to  il«»  B.y  and  C,  or  the 
bngest  liver  of  them.    As»  therefore,  Exon  had  nothing 
more  than  an  equitable  estate,  the  surrender  by  him  was 
wholly  nugatory.    It  is  laid  down  as  clear,  law  in  Mr. 
Watkha*  Treatise  on  Copyholds^  68»  that  nothing  can  be 
sunrendered  but  a  legal  interest.    On  this  part  of  the  ar-^ 
gnment,  therefore,  it  is  sufficient  to  contend^  that  as  the 
legal  estate  was  in  the  Coggans,  the  surrender  by  Mr. 
Exon  of  his  equitable  interest  was  inoperative  for  the  pur* 
pose  of  defeating  the  title  of  the  Coggans.    Assuming  that 
custom  would  control  the  general  rule  of  law  upon  this 
subject,  still  here  is  no  custom  found.    At  the  utmost  the 
steward  only  says,  that  he  believed  such  a  custom  existed, 
but  that  is  not  sufficient.     Conceding  that  Exon  might 
surrender  his  equitable  interest,  still  that  could  not  affect 
the  legal  estate  in  the  Coggans.    Secondly,  the  lessor  of 
the  plaintiff  is  not  barred  from  maintaining  ejectment, 
because  her  title  did  not  accrue  until  the  death  of  Exon  in 
1821.     It  will  be  argued  on  the  other  side,  that  this  eject- 
ment is  barred  on  the  fallacious  assumption  that  Mary 
Foster' 9  title  accrued  on  the  death  of  Penelope  CulverweU, 
and  consequently  as  more  than  40  years  had  elapsed,  dur- 
ing which  there  has  been  an  adverse  possession,  this  action 
cannot  be  supported.    Now  that  is  not  so,  for  on  the  death 
of  P.  Culvenoell  in  1779,  Exon,  as  devisee  under  her  will, 
became  entitled  to  the  estate  for  his  life*    [Bayley,  J.    He 
was  devisee  under  Penelope^s  will,  and  upon  her  death,  he 
became  special  occupant.    T%te  grant  of  1752  is  to  Pene* 
lope,  habendum  for  her  own  life  and  the  life  of  Thomas 
Exon.     As  soon  therefore  as  she  died,  Exon^s  was  a  special 
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occupancy].  That  would  be  bo  in  ordinary  cases,  but  as 
in  the  absence  of  custom,  there  can  be  no  surrender  of 
an  equitable  estate,  to  the  prejudice  of  the  legal  estate,  it 
is  submitted  that  the  title  of  the  person  entitled  to  the  le- 
gal interest  cannot  be  barred  by  such  an  occupation.  No 
case  can  be  found  which  will  authorize  a  person  who  is 
mierely  tenant  in  possession  of  a  life  estate,  to  surrender  a 
legal  estate,  without  an  actual  surrender  by  the  other 
parties  interested.  No  special  custom  is  here  found  to 
authorize  such  a  proceeding.  Nothing  has  been  done  to 
defeat  the  title  of  the  Coggans  but  ExonU  surrender ;  but 
that  having  taken  place  behind  the  backs  of  the  Coggans, 
it  is  a  mere  nullity ;  and  therefore  as  Exon  was  in  until 
the  time  of  his  death  in  1821,  Mary  Foster* s  legal  estate 
then  accrued  for  the  first  time,  and  consequently  she  is  not 
barred  from  maintaining  ejectment. 


Selwyn  contrcL.  In  point  of  law  Mary  Foster  took 
nothing  under  the  copy  of  court  roll  of  the  16th  October, 
1770.  The  Court  is  now  called  upon  for  the  first  time  to 
put  a  construction  upon  one  of  those  anomalous  instru- 
ments which  sometimes  find  their  way  for  want  of  due 
caution  into  manorial  courts.  It  will  be  found  that  this 
instrument  of  1770  is  unlike  a  common  law  conveyance, 
and  even  dissimilar  from  the  other  copies  of  court  roll 
which  are  introduced  into  the  case ;  it  is  in  fact  an  instru* 
ment  which  is  perfectly  sui  generis.  One  person  is  designa- 
ted as  the  grantee,  namely  Anthony  Coggan,  but  it  does  not 
say  that  it  is  an  estate  to  him  ^'  of  his  own  purchase,"  nor 
are  those  words  mentioned  in  any  part  of  the  instrument. 
The  habendum  is  not  to  him,  but  to  his  three  children, 
and  at  the  conclusion  it  appears  that  the  fine  was  paid  by 
Penelope  CulverwelL  The  Court  will  certainly  put  such  a 
construction  on  this  singular  grant,  as  reason  and  good 
sense  will  dictate  in  favour  of  the  instrument,  and  support 
it  if  possible.  But  the  question  is,  whether  the  Court  wiU 
apply  the  maxim  ''  ut  res  valeat,"  &c.,  to  a  case  where  to 
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uphdd  the  instrament  would  be  to  defeat  the  equity  of  the  ^^^'  ' 
case.  It  is  clear  upon  the  face  of  the  instrument  that  all  Do£  dem. 
the  equity  is  on  the  side  of  Penelope  Cuherwell  and  those      I^^oster 

_  ,  and  others 

who  claim  under  her,  inasmuch  as  she  pays  the  fine  for  v. 

the  estate,  the  language  of  the  copy  of  court  roll  being,  S<^tt« 
that  ''  for  such  an  estate  in  reversion  so  to  be  had  in  the 
said  premises  as  aforesaid,  the  said  Penelope  Culverwell  gave 
to  the  said  lords  a  fine  of  4/.  14s.  6d.  beforehand  paid  and 
so  forth.''  How  the  names  of  Anthony  Coggem,  and  his 
three  children,  got  into  the  instrument,  it  is  impossible  to 
recondle  in  any  other  way,  than  by  supposing  that  he  was 
the  steward  of  the  manor  at  the  time,  and  so  took  this  op- 
portaiiity  of  inserting  his  own  name  and  the  names  of 
his  children.  It  is  clear  from  the  case  of  Dyer  v.  Dyer  {a), 
that  the  person  who  pays  the  fine,  is  in  equity  entitled  to 
the  estate.  [Abbott,  C.  J.  Suppose  Thomas  Exon  to  have 
died  before  Penelope  Culverwtll,  if  the  granl  for  the  lives 
af  the  three  children  of  Anthony  Coggan  be  void,  then  upon 
the  death  of  Penelope  the  estate  would  have  reverted  to 
the  lords.  Here  is  an  original  grant  to  Penelope  Culver- 
toell  for  her  own  life,  and.  the  life  of  Exon.  Then  in 
1770  she  purchases  another  grant  for  the  lives  of  three 
other  persons.  If  that  grant  is  void,  and  if  Exon  had 
died  first,  then  upon  Penelope's  dying  all  the  estate  ever 
granted  by  the  lords  would  be  gone].  The  grant  of  1770 
is  certainly  very  informal,  and  the  Court  may  construe  it 
as  void  for  uncertainty ;  but-  supposing  the  lessor  of  the 
plaintiff,  Mary  Foster,  could  take  at  all  in  consequence  of 
being  named  in  the  grant,,  it  is  clear  she  could  take  only 
as  trustee  for  Penelope  CulvertoelL  That  is  not  the  form, 
but  it  is  the  substance  of  the  grant.  Then  Penelope  hav- 
ing devised  the  estate  to  Exon,  the  question  is,  whether 
it  was  not  competent  to  him  to  make  a  valid  surrender  of 
a  trust  estate,  and  that  depends  upon  the  custom  referred 
to  in  the  case.  Arguing,  this  as  a  special  case,  it  must  be 
taken  from  the  steward's  statement,  that  the  custom  of 
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this  manor  -warrainted  such'  a  surrender.  '  {^Abbott,  C.  J. 
I  cannot  help  entertaining  a  doubt  whether  all  that  is  said 
about  an  equitable  interest'  is  not  quite  beside*  the  question. 
There  may  be  a  custom  by  which  the  lord  may  grant  an 
estate  to  A.,  habendum  for  the  life  of  A*^  B.,  ahd  C,  which 
would  give  an  estate  to  A.,  for  his  own  life ;  and  then  upon 
his  death- ihe  other  two  would  be  special  occupants;  but 
as  there  is  no  such  thing  as  a  specisd*  occupancy  of  copy- 
hold landsy  without  cnstdm,  such  a  construction  would  be 
inoperative.    There  may  however  be  a  custom  by  which 
A.  would  take  the  whole  l^al  interest,  and  then  upon  his 
death,  his  heir  or  executor  would  take ;  or  th^re  may  be  a 
custom  by  which  A.  might  devise  the  estate  hy  his  will. 
This  however  might  depend  upon  custom ;  but  the  case 
being  silent  as  to  any  such  custom,  the  question  is,  whe- 
ther we.  are  not  bound  to  treat  this  wholly  as  a  legal - 
estate,  without  entangling  the  argument  about  an  equita- 
ble estate  in  copyhold.— ^JBoy/^^,  J.    The  difficulty  here 
is,  that  the  case  is  silent  as  to  the  custom  on  both  sides ; 
and  I  am  at  present  to  learn,  that  if  you  limit  an  estate  to 
A.  for  his  own  life  and  the  life  of  B.,  and  A.  dies,  there  is 
any  instance  in  which  B.  could  come  in  except  by  special 
custom].     Certainly  not,  and  that  brings  the  case  to  the 
other  question  stated  in  'the-case.  Secondly,  assuming  that 
the  Court  is  bound  to  consider  the  grant  of  1770  as  pass- 
ing the  legal  estate  ia  reversion  to  the  Coggansj  then  the 
question  is  when  that  estate  took  effect.     Clearly  it  took 
effect  from  and  immediately  after  the  death  of  Pene^e 
CuherwellfUnd  as  diere  has.  been  an  adverse  possession 
ever  since,  the  present. ejectment  is  barred.     In  order  to 
ascertain  the  nature  of  Penelope  SulverwelTs  estate,  the 
attention  of  the  Court  must  be  directed  to  the  grant  of 
1752.    By  that,  the  estate  is  granted  to  her  for  the  lives 
of  herself  and  T.  Exon;  and  there  is  no  mention  whatever 
of  heirs.    Then  following  up  the  difficulty  suggested  by 
the  Court,  T.  Exon  would  be  a  mere  cestui  que  vie,  and 
therefore  without  a  special  custom,  he  could  not  take. 
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Here  no  such  special  custom  i^  found,  and  therefore  the       i825. 
^tate  grapted.  to  Penelope  determined  on  her  death,  and    J^-T^' 
Etcon  having  theA  come  in  as  a  stranger » there  has  been  an      Foster  * 
adverse  possession  fqr  40  yeaxs^  and  this  ejectment  is    ""^  ^^^ 
baned. ,  There  can  be  no  general  occupancy  of  copyholds,      Scott. 
Smartk  v.  Penhaliowsia),  Dae  y.  Martin  (b),  and  Right  y. 
JBa»odeH(c\  establishes  that  T*  Exon  took  nothing  under  the 
grant  oC  1752.    Inasmuch,  therefore,  as  the  estate  of  Pe- 
nelope  Culverwell  determined  on  her  death,  it  lay  on  the 
other  side  to  shew  that  Mary  Foster  had  made  her  claim 
within  twenty  years  after  the  death  of  P.  Culverwell;  and 
this  not  haying  been  done,  this  ejectment  is  barred  by  an 
adverse  possession  of  more  than  40  years. 

C  JP.  Williams,  in  reply>  reiterated  his  former  argument. 

Abbott,  C.  J. — ^The  copy  of  the  court  roll  of  the  16th 
October,  1770,  purports  to  be  a  grant  to  the  Coggans  of 
the  reversion  of  the  estate  in  question,  to  take  effect  imme<- 
diately  after  the  death,  surrender,  forfeiture,  or  other 
sooner  determination  of  the  estate  of  Penelope  Culverwell, 
for  her  own  life  and  the  life  of  Thomas  Exon.  Before  we 
can  say  at  what  time  that  estate  took  effect,  so  as  to  be- 
come an  estate  in  reversion  in  possession,  we  must  ascer- 
tain upon  the  facts  here  found,  at  what  time  the  estate  of 
P.  Culverwell  determined,  for  if  it  determined  more  than 
twenty  years  before  this  party  made  any  claims  then  the 
Statute  of  Limitations  would  be  a  bar  at  law  to  this  eject- 
ment.  In  order  to  see  what  the  nature  of  her  estate  was, 
we  must  look  at  the  grant  of  1762,  and  there  we  find  that 
the  estate  is  granted  to  her  to  hold  ''  unto  the  said  P. 
Culverwell  for  the  livA  of  hefself  and  Thomas  Exon,  son 
of  Thomas  Exon,  and  for  and  during  the  life  of  every  and 
either  of  them  longest  living  successively  according  to  the 
custom  of  the  manor."  No^  no  custom  is  here  found. 
By  custom  that  grant  might  enure  to  P.  Culverwell,  or  to 

(a)  2Loni Kaym.  994.   1  Salk.  IBS,  S.  C.    (b)  2  Sir  W.  Bl.  1148. 

(c)  a  East.  260. 
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her  devisee;  to  her  heirs,  her  assigns,  or  to  Thomas  Exon, 
who  is  nominated  as  the  second  life.  But  no  custom 
is  found  in  this  respect,  and  there  being  no  cust6m  we 
must  look  to  the  general  rule  of  law.  By  the  general  rule 
of  law  there  can  be  no  general  occupancy  of  copyholds, 
nor,  according  to  the  cases  cited,  can  there  be  any  special 
occupancy,  except  the  occupant  is  designated  in  the  grant. 
If  the  grant  had  been  to  P.  Culverwell  and  A^r  heirs  and 
assigns  for  the  life  of  herself  and  T.  Exon,  the  heir  or  the 
assignee  might  have  taken  by  ctistom  as  a  special  occu- 
pant; but  here  is  no  custom  found  to  explain  the  grant, 
and  there  being  no  custom,  it  seems  to  me  that  according 
to  the  general  rule  of  law,  we  can  only  consider  this  as  an 
estate  enuring  for  the  life  of  Penelope  Culverwell,  and  on 
her  death  for  the  benefit  of  the  Coggans,  That  being  so, 
then  the  Statute  of  Limitations  is  a  bar  to  the  lessor  of  the 
plaintiff.  Whether  this  decision  will  meet  the  justice  of 
the  case,  I  am  not  competent  to  determine,  but  I  am  in- 
clined to  think  it  will,  because  I  cannot  help  being  of 
opinion,  that  by  the  grant  to  the  Coggans,  it  was  intended 
that  the  estate  was  to  enure  to  P.  CulverwelPs  benefit,  and 
that  they  were  to  have  no  control  over  the  property. 


BikYLEY,  J. — In  addition  to  what  my  lord  says  as  to 
the  justice  of  the  case,  I  will  make  this  observation.  When 
we  look  at  the  grant  of  1752,  it  appears  that  Penelope  Cul- 
verwell comes  in  '^  of  her  own  purchase"  but  in  the  subse- 
quent deed  of  1770,  the  Coggans  are  not  described  as  com- 
ing in  of  their  own  purchase;  on  the  contrary  the  fine 
appears  to  have  been  paid  by  P.  Culverwell,  and  in  1782 
the  estate  was  surrendered  by  T.  Ejson.  In  whose  posses- 
sion was  the  grant  of  1770  ?  Not  in  the  possession  of  the 
lessor  of  the  plaintiff,  but  of  Exon  as  devisee  and  executor 
of  Penelope  Culverwell.  Now  if  the  grant  of  1770  had 
been  intended  for  the  benefit  of  Anthony  Coggan  and  his 
children,  I  should  have  expected  that  he  would  have  had 
the  possession  of  it;  but  he  had  not.    These  are  circum- 
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stances  which  operate  powerfully  on  my  mind  to  induce  a 
belief  that  it  was  neyer  the  intention  that  the  Coggam 
flfaouid  take  any  beneficial  interest  in  the  property  what- 
ever. But  it  is  said  they  took  the  legal  interest.  If  they 
did,  it  seems  to  me  to  be  quite  clear,  that  there  being  no 
special  occupant  designated  by  the  grant  of  1762,  the  in- 
terest created  by  that  grant  ceased  when  Penelopt  Cuher^ 
well  died.  From  that  period  the  right  of  the  lessor  of  the 
plaintiff,  if  ever  she  had  any,  attached;  and  twenty  years 
having  elapsed  before  the  commencement  of  this  suit,  her 
right  is  barred  by  the  Statute  of  Limitations. 
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HoLEOYD,  J.,  concurred  (a). 


Postea  to  the  defendants. 


(a)  LUtUdaUf  3.,  was  gone  to  Chambers. 


Shaw  and  others,  assignees  of  Howabd  and  Oibbs,  FHdau 

bankrupts,  v.  PiCTON,  clerk.  November  is. 

1  HIS  was  an  action  of  assumpsit  for  work  and  labour.     Where  the 
money  lent,  and  upon  an  account  stated  with  the  bank- g^i^r  and  ^ 
nipts  before  bankruptcy,  and  fornnoney  had  and  received,  8n«°t?e  o{  an 
and  upon  an  account  stated  with  the  plaintiffs  since  the  dered  an  ao- 
bankruptcy .    Plea,  non  assumpsit,  and  issue  thereon.    At  ^^  }9  ^.  , 

they  gave  him 
credit  for  instalments  due  from  the  former,  stating  at  the  same  time  thai  the  money  had 
not  been  then  received,  and  allowed  the  grantee  to  draw  upon  them  for  the  amount;  and 
thei^^enta  having  in  about  twelve  months  afterwards  become  bankrupt,  and  nep^lected  to 
apprize  the  grantee  in  the  interval  that  the  instalments  still  remained  unpaid  by  the 
grantor,  who  had  become  insolvent: — ^Held,  that  the  money  so  advanced  to  the  grantee 
was  not  recoverable  back  by  the  assignees  of  the  agents. 

So  where  the  same  agents  had  a  bill  account  wim  the  grantor  of  several  annuities,  for 
the  pajrment  of  which  A.  became  surety,  and  in  consequence  of  a  letter  written  by  an  at^ 
tomey  in  the  names  of  the  grantees,  at  the  instance  of  the  agents,  demanding  payment  of 
the  arrears  of  the  annuities,  from  the  grantor  and  his  surety,  a  sum  of  money  vras  paid 
under  circumstances,  from  which  it  was  to  be  collected,  that  the  money  was  intended  to 
be  specifically  appropriated  to  the  annuity  account,  and  the  aeents  applied  it  to  the 
6itt  account: — ^Ileld,  that  this  was  a  misapplication,  and  that  me  money  ou§^t  to  be 
appropriated  pro  laU  among  the  annuitants  in  relief  of  the  surety. 

Interest  is  not  payable  on  money  lent,  unless  by  the  usage  of  trade,  or  from  the 
course  of  dealing  between  the  panics,  a  bargain  to  pay  interest  can  be  inferred. 
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the  trial  before  Abbott,  C  J.,  at  the  Lmdon  adjoarned  Bit- 
^'^  tin^  after  Hilary  term^  1824,  a  verdict  was  found  for  the 
and  o&en  plaintiflb,.  damages  3600/.,  subject  to  a  reference  of  aU 
PicTON.  TBBaJbtets  in  difierenoe  in  the  cause  to  Mr.  Justice  Gauke, 
then  at  the  bar^  who  at  the  request  of  either  party  was  to 
state  on  the  face  of  his  award  any  point  of  \%w  which  he 
might  think  expedient.  '  The  reference  not  having  been 
completed  during  Mr.  Justice  GaseUe^s  continuance  at  the 
bar,  it  was  suggested  by  him,  and  agreed  to  by  the  par- 
ties (subject  to  the  approbation  of  the  Court)  that  he 
should  state  the  facts  in  the  shape  of  a  special  case  for 
the  opinion  of  the  Court,  which  he  did  as  follows : — 

The  bankrupt  Howard  for  many  years  before,  and  until 
the  month  of  January,  1814,  and  the  two  bankrupts,  who 
th^  became  partners,  from  thence  to  the  death  of  the  late 
General  Sir  Thomas  Picton,  which  happened  on  the  18th 
June,  1816,  were  employed  by  the  General  to  purchase  an- 
nuities for  him,  and  they,  were  in  the  habit  of  receiving 
the  annuities,  for  which  they  charged  him  a  commission 
of  two  and  a  half  per  cent.,  and  they  in  general  acted  in 
those  and  other  matters  as  his  bankers.  Prom  the  death 
of  the  General,  who  made  his  brother,  the  defendant,  his 
sole  executor  and  residuary  legatee,  the  bankrupts  continu- 
ed to  receive  the  annuities  for  the  defendant,  for  which  they 
made  the  same  charge  of  commission.  The  act  of  bank- 
raptcy  was  committed  on  the  6th  JPe&rtiary,  1821,  and  the 
commission  was  dated  the  21st  August,^  in  the  same  year. 
The  bankrupts  were  in  the  habit  of  acting  as  agents  for 
many  other  grantees  of  annuities,  and  also  for  some  of  the 
grantors,  and  their  usual  course  was,  in  their  own  books, 
to  enter  on  the  credit  side  of  the  accounts  of  the  grantees, 
and  on  the  debit  side  of  the  accounts  of  the  respective 
grantors,  the  instalments  of  the  annuities,  from  time  to 
time  as  they  thought  fit,  but  not  always  at  the  precise  pe- 
riods when  they  became  payable.  There  was  no  new  ac- 
count opened,  or  even  any  rest  made  in  the  account,  on  the 
commencement  of  the  partnership  between  Howard  and 
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Oibbs,  or  on  the  death  of  General  Picton;  but  the  accoont 
WHS  tarried  on  regularly  from  the  cammencement  in  the 
bankrupt's  ledger^  with  balances  from  time  to  time  struck 
as  the  bankrupts  thought  propet.  The  defttdant  had  a 
pass  book^  which  fit)in  time  to  time  as  he  came  to  town, 
^ma  left  widi  the  bankrupts  to  be  fiHed  up  m^th  the  several 
eatnes  made  in  the  'ledger  since  the  period  at  which  it  had 
been  last  left  with  them.  The  pass  book  was  not  however 
a  fac  simile  of  the  ledger,  inasmuch  as  it  did  not  state  the 
balances  made  from  time  to  time  in  the  ledger ;  but  in  it 
the  balances  were  struck  at  the  times  of  making  up  the 
pass  book!  No  accounts  were  settled  between  them,  ex- 
cept by  mich  making  np  the  pass  book,  and  returning  it 
mth  the  balances  struck  tiierein  as  above  stated. 

In  the  year  1820,  amongst  other  annuities  held  by  the 
defendant*  were  ati  annuity  of  80/.  for  three  lives,  granted 
in  February,  1809,  to  the  late  General  Picton,  by  William 
Xowky,  and  secured  by  an  assignment  of  certain  lease- 
holds to  the  bankrupt  Howard,  and  an  annuity  of  1075/* 
grabted  to  the  defendant  by  Lord  Ahanley,  and  guaran- 
teed by  Lord  Foley,  upon  their  joint  personal  security. 
•    This  action  was  brought  to  recover  the  sum  of  2992/., 
being  an  alleged  balance  of  monies  advanced  by  the  bank- 
rupta  to  or*on  the  account  of  the  defendant,  a  part  of  such 
balance  arising  upon  the  account  stated  in  the  pass  book, 
by  withdrawing  from  the  credit  side  thereof  several  sums 
of  money  hereinafter  specified,  in  respect  of  Rowley^s  and 
Lofd  Alvardey's  annuitiesi;  which  had  been  entered,  (with" 
mtt  being  received),  with  certain  sums  for  interest: — ^In 
respect  of  Rowleys  annuity,  361/.  lis.  3d.,  being  the  ex- 
cess of  the  several  instalments  of  that  annuity,  entered  on 
the  credit  side  of  the  account,  beyond  the  amount  of  the 
leasehold  premises,  received  by  Howard  and  Gibbs  respec- 
tively, after  deducting  the  out-goings : — In.respect  of  Lord 
AlfHmUy^s  annuity  1075/.,  the  amount  of  a  year's  annuity 
due  6th  December,  1819,  and  entered  on  the  credit  side  of 
the   account  under  the  date  of  2d  March,  1820;  and 
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268/.  I6s.f  the  amount  of  a  quarter,  due  6th  March,  1820, 
S^!^      entered  on  the  credit  side,  under  date  of  8th  June,  1820 : — 
and  otheis    Iq  respect  of  interest,  204/.  interest  on  a  bill  for  1000/. 
PicTow.     dated  19th  9ebruaty,  1820,  drawn  by  defendant  on  Gibbs, 
and  paid  16th  May,  1820 ;  and  89/.  I85.  7j|i/.  interest  on 
a  bill  for  500/.,  drawn  by  defendant  on  Gibbs,  dated  2d 
September,  1820,  and  paid  9th  November,  1820.    This  in- 
terest is  calculated  to  I6th  June,  1824.    The  plaintifis 
made  other  claims,  but  upon  an  investigation  of  the  ac- 
count, independently  of  those  sums,  the  arbitrator  found 
'  the  balance  to  be  126/.  IBs.  9d.  in  favour  of  the  defendant ; 
and  therefore,,  if  the  plaintiffs  were  not  entitled  to  strike 
out  of  the  defendant's  credit,  or  to  recover  any  of  the  above 
sums,  or  if  any,  not  exceeding  the  said  sum  of  126/.  1&. 
9d.,  the  defendant  was  entitled  to  the  verdict. 

With  respect  to  those  sums,  the  facts  were  these.  As 
to  Rowley^s  annuity :  By  the  deed  granting  that  annuity 
dated  4th  February,  1809,  certain  leasehold  premises,  held 
by  Rowley,  at  rents  amounting  to  70/.,  were  assigned  to 
the  bankrupt  Howard,  (a  trustee  named  by  General  Pic^ 
ton,  and  who  in  the  transaction  was  his  agent  only,  and 
not  the  agent  of  Rowl^),  in  trust  for  securing  the  payment 
of  the  annuities  in  case  of  arrear,  by  sale  or.  otherwise,  and 
after  the  death  of  the  persons  for  whose  lives  the  annuity 
was  granted,  and  payment  of  all  arrears  of  the  annuity,  in 
trust,  as  to  such  part  of  the  premises  as  should  not  have 
been  sold,  and  the  residue  of. the  produce  of  such  part  as 
•  should  have  been  sold,  for  Rowley,  his  executors,  &c.,  and 
to  be  assigned,  transferred,  and  disposed  of,  as  he  or  they 
should  direct. 

In  March,  1811,  Rowley  became  bankrupt,  and  Howard 
entered  into  the  receipt  of  the  rents  of  the  premises  from 
that  time;  and  he,  before  the  partnership,  and  he  and 
Gibbs  since  the  partnership,  continued  to  receive  the  rents 
up  to,  and  even  beyond  the  time  of  their  bankruptcy.  The 
course,  however,  which  they  uniformly  adopted  in  keeping 
their  account  with  the  Pictons,  in  their  (the  bankrupts') 
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own  books,  and  also  in  the  pass  book,  was  not  to  enter  on 
the  credit  side  of  the  account  the  amount  of  the  rents 
receired^  and  the  outgoings  on  the  debit  side,  but  to  en- 
ter on  the  credit  side  the  instalments  of  the  Annuity,  and 
on  the  debit  side  to  enter  a  charge  of  two*and-a*half  per 
cent,  commission  on  each  instahnent.  But  a  distinct  ac- 
count of  the  rents  and  out-goings  was  entered  in  the 
bankrupts'  books,  under  the  name  of'  William  Rowley, 
stating  on  the  credit  side  the  rents  received,  and  .on  the 
debit  side  the  out-goings,  and  the  annuity  from  time  to 
time  credited  to  the  Pietons*  Of  this  account  there  was 
no  evidence  that  the  Ptetons  had  any  notice. 

The  state  of  their  actual  receipts  and  payments  in  this 
last  account  was  as  follows : — The  receipts  during  the  life 
of  the  General  were  372/.;  since  his  death,  801/.  The 
disbursements  during  his  life,  including  five  years'  ground 
rent,  were  626/. ;  since  his  death  332/. ;  so  that  the  re- 
ceipts in  the  whole  exceeded  the  disbursements  by  316/. ; 
and  that  sum  only  was  applicable  to  the  discharge  of  the 
annuity.  The  instalments  entered  on  the  credit  side  of 
the  account  in  the  General's  life-time  were  324/.,  and  since 
his  death  362/.,  making  in  the  whole  676/.,  leaving  an  ex- 
cess of  363/.  above  the  sum  actually  received  by  the  bank- 
rupts. 

As  to  the  1076/.  and  268/.  16s.  on  account  of  Lord  Al- 
vofdey's  annuity,  the  facKs  were  these : — ^The  1076/.  for  a 
year's  annuity  having  become  due  on  the  6th  of  December, 
1819,  the  defendant  in  January,  1820,  wrote  to  the  bank- 
nipt  Gibbs,  to  inquire  whether  the  arrears  had  been  paid, 
and  stated  that  he  wished  to  draw  for  the  money.  In 
answer  to  the  letter  Gibbs,  on  the  6th  February,  1820, 
sent  him  an  account  of  the  several  receipts  and  payments 
since  the  pass  book  had  been  last  made  up.  In  that  ac- 
count, credit  was  given  to  the  defendant  for  1076/.,  a 
year's  annuity,  due  from  Lord  Alvanley,  6th  December, 
1819;  Gibbs  at  the  same  time  informed  the  defendant 
that  it  had  not  been  .received,  but  that  when  it  was,  die 
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19^-  balance  in  his  (defendant's)  favonr  wonld  be  1046/.  On 
die  16tfa  of  December,  Gibbs  wrote  to  the  defendant,  and 
stated  that  he  would  honour  his  draft  at  70  days  sight, 
bat  that  he,  Gibb$,  had  not  received  the  money.  >  On  the 
19th  of  February  the  defendant  drew  on  Gibbs,  at  that 
date,  ibr  1000/.  On  the  19th  or  20th  of  May,  the  pass 
book,  not  having  been  made  up  since  May  1819,  was  1^ 
with  the  bankrupts  for  that  purposie,  and  the  balance  was 
then  stated  to  be  743/.  9^.  6c/.  in  favour  of  the  def(Nidant, 
which  he  drew  for  by  a  bill,  which  was  afterwards  paid  on 
the  30th  June,  1820.  The  pass  book  was  soon  afterwards 
returned  to  the  defendant,  with  an  entry,  that  1076/.,  Lord 
Alvanky^s  one  year's  annuity,  due  6th  December,  1819, 
was  not  then  received.  On  the  debit  side  of  the  accounti 
the  defendant  was  charged  with  the  bill  of  1000/.  ad  paid 
on  the  16th  May,  1820. 

Besides  the  annuity  granted  to  the  defendant.  Lord 
Alvatdey  had  granted  several  others  to  persons  for  whom 
the  bankrupts  were  agents,  and  Lord  Foley  was  surety  for 
them  all.  The  bankrupts  had  also  bill  transactions  to  a 
considerable  amount  with  Lord  Ahanley,  and  on  the  24th 
October,  1820,  Lord  Alvanley  was  indebted  to  them  in  a 
\  sum  of  30,691/.  on  the  bill  account.    On  the  Slst  October, 

1820,  the  bankrupts  instructed  Mr.  Vfoodriff,  an  attorney,  to 
write  to  IjofAAlvanky  and  Lord  Foky,  on  behalf  of  six  se- 
veral annuitants,  to  whom  the  arrears  then  due  amounted 
to  about  9000/.,  (of  which  1881/.  was  due  to  the  defendant 
on  the  6th  September,  1820),  and  to  write  as  if  employed 
by  the  annuitants,  and  not  by  them,  the  bankrupts.  The 
attorney  accordin^y  did  write  to  them  on  two  different 
occasions,  and  on  the  4th  or  6th  of  l^voembet,  was  in* 
formed  by  Gibbt,  that  he  had  received  several  sums  of 
money  from  Lord  Ahoanley  on  account.  On  the  6th  of 
November  the  attorney  had  an  interview  with  Lord  JFb/ey 
and  Lord  Alvanley  togetiier,  and  pressed  them  for  further 
sums.  Lord  Foley  appeared  much  -  hurt  at  being  pressed, 
being  only  a  surety.    Lord  Alvanley  promised  to  provide 
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a  consadoable  sum  of  money,  and  on  the  following  day  he 

went  with  Gibbs  to  the  chambers  of  the  attorney,  and  said      ^ShIw 

he  was  not  fully  prepared,  but  threw  down  bank  notes    and  otheis 

amounting  to  2800/,    The  attorney  declined  to  receive  the     Picrcir. 

money,  saying  ''  Gibbs  is  the  agent  of  these  gentlemen  to 

receive  the  money/'    Lord  AlvanUy  then  paid  the  money 

to  Gibbs,  and  promised  to  pay  more  in  a  few  days ;  and 

the  sums  actually  paid  to  the  bankrupts  by  Lord  Abdofdey 

between  the  1st  and  10th  of  November,  amounted  to  7146/. 

Between  the  27th  October  and  10th  November,  bills  to 

the  amount  of  9600/.J  accepted  by  the  bankrupts  for  Lord 

Ahwrdeyf  and  tcx  which  he  was  to  provide,  became  due. 

Gikbs  i^»plied  the  7146i.  paid  by  Lord  Alvanley  between 

die  Ist  and  10th  NoneaU^er.  in^  discharge  of  the  bill  ac<- 

count.     The  bankrupts  also  between  the  30th  October 

and  10th  November,,  had  paid  on  account  of  Lord  Alvanley 

biOa  accepted  by  him  to  the  amount  of  10,500/*»  and  during 

the  same  period  he. drew  biUs  upon  them  to  the  amount  of 

70001;  all  of  which  were  afterwards  paid«    On  the  26th 

November,  1820,  the  bankrupts  wrote  to  Lord  Alvaniey, 

and  inclosed  him  a  statement  of  an  account,  by  which  it 

appeared  that  he  was  indebted  to  them  upwards  of  40,000/., 

and  they  added  that  that  was  .beside  and  independent  of 

all  his.  Lord  Atvamky^s  annuities,  due*  since  •  Deumber, 

1818«    On  the  same  day  Lord  Alvanley  by  letter  aoknow* 

ledged  the  account,  to  be'  correct,  and  stated  that  he  wa» 

aware  diat  the  sums.so advanced  were  independent  of  the 

anears  of  the  annuities  since  December,  1818.    If  the  sum^ 

of  7146/.  was  not  to  be  considered  as  appropriated  to  the 

annuitants,  for  whom  the  Jetttomey  wrote,  the  bankrupts 

had  paid  to  the  defendant  more  than  they  had  received 

on  his  account,  and  upon  that  sum  they  claimed  interest* 

from  the  time  when  it  was  advanced. 

Jtf.  D.  Hill  for  the  plaintiffs.  First,  with  respect  to  the 
two  sums  of  10751.  and  ^i68l.  IBs.,  paid  by  Howard  and 
Gibbs,  in  respect  of  Lord  Alvanl^^s  annuity,  the  plaintiffii 
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1825.  are  clearly  entitled  to  recover  them  back  on  the  groimd 
"^'^'^'^^  that  they  were  advanced  to  the  defendant,  with  notice  to 
and  othen  him  at  the  times  of  payment,  that  they  had  not  been  re- 
PicroN.  ^^^^^  f^om  the  grantor  of  the  annuity.  The  doctrine 
applicable  to  the  render  of  accounts  between  principal  and 
agent  does  not  arise  here  (a),  because  at  the  time  the  de* 
fendant  drew  for  these  sums,  he  had  distinct  notice  that 
they  had  not  been  received  from  Lord  Ahaaleym  They 
must  therefore  ))e  treated  as  advances  out  of  H<noard  and 
Gibbs^s  own  funds,  by  way  of  loan  for  the  defendant's 
accommodation,  and  which  he  is  liable  to  refimd  in  the 
present  action*  Upon  what  principle  is  it  that  the  defend- 
ant seeks  to  retain  these  sums  of  money  ?  It  cannot  be  on 
the  ground  of  a  fraudulent  deception  practised  upon  him^ 
for  none  is  surmised.  If  any  fraud  existed  in  the  transac- 
tion, the  arbitrator  would  have  found  it  as  a  fact,  and  not 
being  found,  by  the  special  case,  it  cannot  be  presumed  by 
the  Court.  The  facts  found,  indeed,:  (negative  all  idea^ 
fraud,  for  throughout  these  transactions  the  defendant  is 
distinctly  informed  that  the  money  has  not  been  received 
from  Lord  Alvanley*,  No  inference  of  fraud  can  arise 
from  the  charge  of  commission  on  the  debit  side  of  the  acr 
count,  for  that  was  as  much  executory  as  the  receipt  of 
the  money  by  Howard  and  Gti^bs  from  the  grantor  of  the 
annuity..  If  the  bankrupts  liad  not  received  the  money, 
it  could  not  be  said  that  they  had  put  the  commission  into 
their  pockets.  The  defendant  knew  at  the  time  this 
charge  was  made,  that  Howard  and  Gibbshad  not  received 
the  money,  and  therefore  he  could  not  be  deceived,  nor 
can  he  derive  any  advantage  from  the  fact  that  such  a 
charge  was  made  in  his  pass  book.  If,  indeed,  at  .the 
time  this  chai^  was  made,  the  defendant  was  kept  .in 
ignorance  of  the  fact,  that  the  money  had  not  t^n  paid, 
he  would  have  feir  ground  for  presuming  that  me  bauk- 

(a)  Vide  Skyring  v.  Greenwood^  ante,  vol.  vi.  401.'  4  B.  &  C.  281, 
S.  C.  loury  v.  fioiordjeu,  Doug.  467.  BtfWc  v.  Ittm/tf,  2  East,  469. 
And   Britbanc  v.  IXicres,  5  Taunt.  143. 
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nipCB  had  reeeiTed  the  money^  and  that  they  were  then 
pajring  him  only  what  was  his  own,  and  charg^ing  him  the 
naoal  Gommiasum  on  the  payment ;  hot  when  he  is  told  at 
the  very  time  of  the  advance  that  the  money  has  not  been 
received,  no  inference  can  arise  that  he  has  been  deceived 
by  this  mode  of  keeping  the  accounts.  Probably  it  will 
be  aaid  on  the  other  side,  that  Lord  Foley  being  surety  for 
Lord  AlvmUey,  has  a  claim  on  these  sums  of  money 
against  the  defendant,  and  therefore  that  the  latter  is 
bound  to  retain  them  until  that  claim  is  settled,  but  the 
Court  cannot  enter  into  any  examination  of  the  relative 
rights  between  Lord  Foley  and  the  defendant.  Whatever 
daim  the  latter  may  have  on  the  former  is  wholly  irre^ 
levant  to  the  present  question.  It  would  be  too  much  to 
espect  of  these  phdntiffii,  who  are  merely  the  assignees  of 
a  bankrupt  estate,  to  be  cognizant  of  die  relations  which 
may  exist  between  Lord  Foley  and  the  defendant,  and  to 
compel  them  in  this  action  to  defend  him  against  his 
Loidship's  claim.  That  would  be  a  very  strange  and  ano- 
malous proceeding.  The  next  ground  of  defence  on  the 
other  side  will  be,  that  it  must  be  inferred  ftom  the  facts 
here  found,  that  the  sum  of  7146/.,  which  Lord  Alvanley 
paid  under  the  pressure  of  an  application  from  the  attor- 
ney, was  paid  on  the  annuiiy  account,  and  not  on  the  bill 
account  between  him  and  the  bankrupts,  and  consequently 
that  the  defendant  is  entitled  to  have  some  part  of  that 
money  allowed  him  by  way  of  set-off  against  the  present 
elaim.  Now  no  such  fact  is  expressly  found  by  the  case,  and 
it  cannot  be  inferred  firom  the  statement  made  by  the  arbitra- 
tor. It  appears  Aat  the  bill  account  pressed  very  hard  upon 
Lord  Alvanley,  and  that  he  was  pa3ring  money  to  the  bank-> 
mpts  for  the  purpose  of  retiring  their  acceptances  in  his 
fiurour.  ^le  onus  lay  upon  the  defendant  to,  shew  that  the 
sum  at^W^L  was  paid  specifically  on  the  annuity  account  ; 
but  that  he  has  not  done^  and  the  fact  not  having  been  found 
by  the  arbitrator,  the  Court  cannot  place  itself  in  loco  of  a 
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1886.  jury,  and  peeBume  facta  wkick  are  not  dkdncMiy  provtd, 
Palmer  t.  Jaknsdn(a).  [B^leiff  J*  Thai'U  s^wkhre- 
speet  .to  a  Bpecial  wetdkct ;  hat  uppna.  special  case,  the  Court 
dxaws  the  .same  conclusion  that  the  jaryi.ovght  t»  have 
djrawn].  But  still  it  lay  upon  the  defendant  to  make  oat 
that  this  money  was  paid  by  Lord  Alvanley,  specifieaUy  on 
the  annuity  account,  and  it  ought  not  to  rest  as*  matter*  of 
pceaumi^ony  arising  upon  thestatemmi  of  theiaibitnftor. 
It  is  clear  that  at  the  time  the  money' iwas  paid^  Loid 
Aivanley  himself  did  not  stipulate  that  the  money  should  he 
paid  cKpressIy  to  the  discharge  of  the  annuities^  and  there- 
fore the  bankrupts  had  the  option  of  placing  it  to  which 
erer  account  they  .pleased,  and  as  the  pressure  lay  on  the 
bill  account,  they  were  justified  in  applying  it  to- that  ob^ 
ject.  But  the*  matter,  does  not  rest  there,  for  in  \a  letler> 
afterwards  written  by  Lord  Aivanley  to  thebankrupts^he 
admitted  the  correctness .  of  the  account,  and  found  >do 
fi^ult  with  that  application  of  the  .money.  Thisy  therefiKe^ 
ampunts  to  an  acknowledgment  byJiim,  that  the  money 
had  been  so  ap^priated  with:  his  authority.  ABsumtng^ 
however,  that  the  Coifti  should  draw,  a  differedt  conebh 
sioa  from  the  statement  made  byithe  arbitnator,  and  that 
the  money  was  applicable  to  the  annuity  aooouht^  what 
division  of  it  could  the  CSourtmake.  among  the.penoDsle 
whose  account  it  is  supposed  to  be  made  ?  Thereaxesiz 
annuitants,  but  there  is  no  statement  of  the  amount  of 
their ,  respectiFe  claims,  and  therefore  the  Court  has  no 
means  of  making  an  eqsitable.  divisioa  of  the  money 
aipongst  them,  even  if  it  had  the  power,,  and  chose  to  ez« 
ercise  such  a  power  of  distribution.  It  might  happen  that 
eon^  of  the  annuities  were  longer  in  amar  than  otheis; 
in  which  case  they  ought  to  be. satisfied  firsts  and  the  re* 
suit  ynight  be,  that  the  fund  would  be  exhausted .  before 
the  defendant's  ri^ .  to  a  rateable  ptoportionof  it  conM 
arise.    The  result,  therefore,  with  respect  to  Lord  Alvanley's 
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aaniuty  is,  that  as  the  bankrupts  had  adranced  to  tfaa       ie25. 
dtofcfndant  the  sam  of  1343/.  1&.  odt '  of  their  own  funds, 
without  having  received  it  of  his  lordship,  the  assignees  art 
entitled  to  recover  it  back,  and  this  claim  cannot  be  inva- 
lidated  by  maf  other  ciicumstance  stated  in  the  case. 
Second,  as  to  Howie's  annuity ;  that  was  granted  in  1809, 
and  aeonred  by  the  assignment  of  leasehold  prcq)erty  to 
Howardf  in  trust  for  securing  the  paytnent  of  the  annuity 
in  ease  of  arrear,  by  sale  or  otherwise    Rowley  became 
bankrupt  in  1811,  when  Howard  entered  into  the  receipt 
of  the  vents  and  profits  of  the  premises,  but  after' deduct- 
ingaU  expenses,  the  net  proceeds  were  not  sufficient  to  pay 
the  annuity.     The  bankrupts  had  made  advanced  to  Qene- 
lal  Pietom,  which  the  proceeds  of  the  estate  would  not 
cover,  and  therefore  for  those  advances  plus  the  receipts, 
their  assignees  are  entitled  to  recover  in  this  action.    It 
is  dear  that  if  the  General  and  the  defendsnt  were  one  and 
the  same  peraon,  this  result  would  foHow ;  but  since  the  de^ 
fendant  is  the  Gteneral's  executor,  he  is  liable  in  that  cha^ 
ractw  for  the  advances  so  made.    The  defendant  is  not  at 
aH  injureii  by  this  mode  of  considering  the  subject.    £Gno« 
mrd  being  merely  the  trustee;  paid  more  than  the  estate 
ptoduced,  and  Rowk^f  the-*  grantor,  having  become  bank-> 
rapt,  the*  (General  had  a  eight  to  look  to  him  personallyi 
Buduuptcy  is  a  pubhc  act,  and  the  Gtoeral  was  bound  to 
kjuywwhether  RonbUg,  as  hid  debtor,  (and  whom  he  ought 
to  keep  in  his  eye),  was  or  was  not  in  a  condition  to  pay. 
Then  as  to  the  questioik:  of  interest: — ^the  biUs  giv^  by  the 
bankrupts  to  the  defondant,  on  account  oHjnA  Alwuiky*$ 
amiaity,  are  to  be  considered  as  accomikiodaticln  bills, 
^rfiieb  the  defendant  was  bound  to  provide  for  when  th^> 
feU  due.  '  This  he  did  not  d6,  and  the  bankrupts  having 
hoMured  them  out  of  their  own  funds,  and  the  defendant 
having  hiMl  all  the  benefit  of  the  money  in  the  mean  time» 
a  ckimof  interest  arises;  by  way  of  damages,  for  the  de- 
tention of  the  debt.    On  these  grounds  the  plaintiffs  are 
entitled  to  a  verdict,  and  with  the  assistance  of  the  Court, 
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as  to  the  principle  on  which  the  calculation  is  to  take 
place,  the  sum  for  which  it  is  to  be  entered  can  be  ascer- 


and  others    tained. 

V. 
PiCTOII. 


J.  Evans,  contrd.,  was  stopped  by  the  Court. 


'  Abbott,  C.  J. — ^There  are  two  points  on  which  the 
Court  will  not  trouble  Mr.  Evans.  First>  as  to  the  claim 
of  interest,  we  think  that  the  plaintiff  cannot  establish  any 
claim  to  interest.  By  law  interest  is  not  due  for  money 
lent,  unless  from  the  usage  of  trade,  or  the  dealings  be- 
tween the  parties  a  contract  for  interest  is  to  be  imptied, 
or  there  has  been  an  express  promise  to  pay.  interest  (a). 
Now  here  no  such  contract  or  promise  arises.  It  does  not 
appear  that  in  any  of  the  dealings  between  these  parties,  a 
charge  of  interest  has  ever  been  brought  into  account  on 
the  one  side  or  the  other ;  but  an  additional  reason  in  this 
case  why  the  plaintiffs  should  not  be  allowed  to  charge 
interest  on  the  sum  of  1000/.  is,  that  it  is  manifest 
Howard  and  Gibbs  allowed  the  defendant  to  draw  that 
sam,  in  order  to  keep  him  quiet,  and  prevent  him  at  the 
'moment  from  urging  a  claim  upon  Lord  Alvanleyf  which 
he  would  otherwise  have  en&vced.  That  advance,  there- 
fore, having  been  made  by  them  to  serve  their  own  pur- 
poses, we  think  there  is  no  pretence  for  making  any  claim 
upon  it  for  interest.  Secondly,  as  to  Rowle^^s  annuity ; 
if  this  were  the  case  of  a  man  giving  credit  for,  or  paying 
money,  by  mistake,  there  is  no  doubt  it  would  be  recover- 
able back ;  but  this  is  not  that  case.  It,  appears  that 
Hotoapd  and  Gibbs,  with  their  eyes  open,  and  knowing 
(as  they  must  be  assumed  to  know)  how  muoh  money  they 
had  really  obtained  from  Mowky's  leasehold  property, 
towards  the  payment  of  the  annuity,  think  fit  from  time 
to  time,  and  for  a  long  period^  to  give  credit  to  the 
General  in  his  life-tioie,  and  to  the  defendant*  Itflar  the 
General's  death,  for  the  whole  of  this  money,  as  money 

(a)  Dt  HavUUmd  y.  Bower^imk,  1  Camp.  50. 
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actuftUy  receired  on  their  account.  During  the  period  in 
question  it  was  most  important  to  Howard  and  Gibbs, 
with  regard  to  the  system  on  which  they  were  then  con- 
ducting their  business,  to  make  every  body,  and  particu- 
larly their  immediate  customers,  believe  that  the  annuities 
were  duly  paid ;  and  they  having  therefore  thought  fit  to 
credit  the  General,  in  his  life-time,  and  after  his  death,  the 
defendant,  with  these  sums  as  money  received,  and  thereby 
induced  them  respectively  to  consider  the  money  as  their 
own,  and  for  which  they  had  a  right  to  draw,  we  think  it 
would  be  most  unjust  to  allow  Howard  and  Gibbs  them- 
selves, ("if  they  had  not  become  bankrupts),  or  their  assig- 
nees, who  stand  in  the  same  situation,  to  say  at  last  to  the 
defendant,  "  you  must  pay  us  all  this  money  back."  We 
are  therefore  all  of  opinion  that  the  plaintifis  are  not  en- 
titled to  recover  back  the  sums  which  Howard  and  Gibbs 
have  paid  to  the  defendant  and  his  brother  on  account 
of  Rowley^s  annuity.  The  remaining  point  relates  to 
Lord  Alvanlty's  account.  It  appears  that  after  the  letter 
written  by  Howard  and  Gibbs^s  attorney,  sums  of  money 
amountii^g  to  7146/.  were  paid  to  the  bankrupts.  That 
letter,  it  is  to  be  observed,  was  addressed  not  merely  to 
Lord  Alvanley,  but  to  Lord  Foley,  Now  Lord  Foley  has 
a  stroi^  interest  in  saying  that  **  the  money  paid  in  pur- 
suance of  this  letter  shall  be  considered  as  paid  in  my  re- 
lief as  surety  for  Lord  Alvanley"  That  object  would  be 
defeated  if  we  were  not  to  allow  him  the  benefit  of  those 
payments.  We  find  that  Lord  Ahanky,  Lord  Foley,  and 
the  attorney  are  meeting  together  upon  the  subject  of  the 
annuities,  and  we  cannot  but  suppose  that  Lord  Alvanley 
would  be  most  anxious  to  let  Lord  Foley  underetand  that 
he  had  relieved  him  from  the  demands  which  were  then 
pressing  upon  him  in  respect  of  the  annuities.  What  takes 
place  afterwards  in  the  appropriation  of  the  money  to  the 
bin  account,  is  behind  the  back  of  Lord  Foley,  who  might 
have  reasonable  ground  for  believing  that  the  money  was 
paid  in  consequence  of  the  attorney's  letter  urging  pay- 
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1825.  ment  of  money  to  satisfy  the  annuitaots ;  and  the  ques- 
tion is,  whether  Lord  Foley  has  not  a  right  to  insist  that 
the  money  was  paid  in  pursuance  of  that  letter,  and  ought 
to  be  applied  in  discharge  of  those  annuities  for  which  he 
had  become  surety.  The  question^  therefore,  to  which 
Mr.  Evans  will  have  now  to  direct  his  attention  is,  whether 
any  and  what  sum  received  by  Howard  and  Gibbs  can  be 
considered  as  received  in  pursuance  of  the  attorney's  letter 
to  Lord  Alvanley  and  Lord  Foley,  and  how  that  sum  is  to 
be  appropriated. 

J.  Evans,  for  the  defendant.  Upon  the  case  as  stated, 
the  defendant  is  utterly  discharged  from  any  liability  to 
Howard  and  Gibbs,  or  their  assignees.  In  the  first  place, 
it  appears  that  Howard  and  Gibbs  were  the  agents  both 
for  the  grantors  and  grantees  of  the  annuities.  Now  it  is 
a  settled  principle  that  if  the  agent  for  two  parties  chooses 
to  debit  one  and  credit  the  other  for  a  sum  of  money,  and 
charge  a  commission  thereon,  and  it  afterwards  turns  out 
tjiat  the  agent  has  not  in  fact  been  paid,  he  must  abide  by 
his  own  act,  and  cannot  afterwards  recover  from  the  party 
whom  he  has  credited.  Indeed  this  very  poiat  was  de- 
cided  in  Williamson  v.  Goold,  and  Carroll  v.  Goold  (a). 
The  only  diffc^rence  between  those  cases  and  this  is,  that 
here  Howard  and  Gibbs  informed  the  defendant  at  the 
time  the  credit  was  given  that  they  had  not  then  actually 
receiyed  the  money.  This  was  a  year  before  they  became 
bankrupts,  but  after  that  they  gave  the  defendant  no 
notice  that  the  money  had  not  been  paid.  By  their  si- 
lence upon  the  subject  the  defendant  was  led  to  believe 
that  the  money  had  at  last  been  paid,  although  not  im-< 
mediately,  and  therefore  having  neglected  to  give  him 
notice  to  the  contrary,  for  so  long  a  time,  they  made  the 
debt  their  own,  and  it  cannot  now  be  recovered  back  in 
this  action.    They  being  the  defendant's  agents  through- 

(fl)  7  J.  B.  Moore,  579  &  621.     1  Bing.  171  &  193,  S.  C.    Vide 
Edgar  V.  BumUeadj  1  Camp.  41 1,  and  Swijmm  v.  Swmih  3  M  2dt . 
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oat  the  whole  of  the  proceedings^  it  waa  their  bouAden 
duty  to  give  him  due  notice  of  the  non-payment  of  the 
annuity,  and  having  ne^ected  so  to  do  for  their  own  pur- 
poses*  they  must  be  presumed  to  have  received  the  money, 
and  though  the  contrary  turns  out  to  be  the  fact,  yet  they 
are  now  estopped  from  saying  that  they  had  not  received 
it  To  this  extent  Cairo//  v.  Goold,  Williamson  v.  Goold, 
and  Hunter  v.  Welsh  (a)  are  authorities.  But  indepen- 
dently of  this  answer  to  the  present  action,  it  must  now  be 
taken  that  the  money  paid  by  Lord  Ahanley,  after  the  ap- 
plication by  Howard  and  GilAs's  attorney,,  at  their  in- 
stance, was  paid  for  the  purpose  of  paying  the  annuitants, 
and  oould  not  be  applied  to  the  bill  account.  The  bank- 
inpts  apjdied  that  money  to  a  purpose  for  which  it  was 
nerer  intended,  wid  as  the  defendant  was  entitled  to  a 
portion  of  it,  in  discharge  of  the  arrears  due  to  him  from 
Lofd  Ahanla/,  it  must  be  considered,  that  any  supposed 
claim  they  had  against  the  defendant,  is  more  than  covered 
by  the  money  so  received  from  Lord  Alvanley,  It  is  clear 
that,  under  the  circumstances  in  which  that  money  was 
paid.  Lord  Foley^s  liability  as  surety  would  be  dischai^ed, 
and,  ccmsequently,  the  defendant  could  only  look  to  the 
money  so  paid,  as  the  fund  to  satisfy  his  claim  on  Lord 
Ahanley. 
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Shaw 
and  others 

V, 
PiCTOK. 


illf  in  reply.  No  answer  has  been  given  by  the  other 
side  to  the  question  proposed  by  the  Court.  It  has  not 
been  shewn  what  proportion  of  the  money  received  by 
Howard  and  Gibbs  was  received  in  consequence  of  their 
attorney's  application,  nor  how  that  money,  if  any,  is  to  be 
apportioned.  Assuming  diat  the  whole  of  the  money  was 
paid  for  the  purpose  of  being  applied  to  satisfy  the  annui- 
tmfts,  still  this  difficulty  arises,  that  some  of  the  other  an- 
nuitants may  have  longer  arrears  due  to  them,  in  which  case 
they  would  have  priority,  and  so  exhaust  the  fund  before 
the  defendant  could  derive  any  advantage  from  it.    The 

Co)  1  Stark.  N.  P.  C.,4224. 
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1825.  Court,  theiefore,  has  no  data  upon  which  any  part  of  the 
Shaw  money  could  be  apportioned  to  the  defendant.  The  an- 
and  others  swer  to  the  argument,  that  the  bankrupts  ought  to  haye 
PicTON.  giyen  the  defendant  notice  of  the  non-payment  of  die  ar- 
rears due  from  Lord  Ahoanley  is,  that  they  did  in  feet  give 
the  defendant  the  only  notice  which  was  necessary,  f<Mr  at 
the  time  the  bills  were  given,  .he  was  distinctly  informed 
that  the  money  was  not  received.  The  cases  of  Carroll  r. 
Gooldf  and  Williamson  y.  Goold,  are  perfectly  distinguish*^ 
able  from  this,  because  there  the  money  was  actually  paid 
on  the  express  understanding  that  it  had  been  receired 
from  the  grantor  of  the  annuities,  and  therefore  no  analogy 
can  be  drawn  between  those  cases  and  the  present.  Then 
as  to  the  last  topic  urged  on  the  other  side,  as  there  is 
nothing  to  shew  that  the  money  paid  by  Lord  Alt>anUjf 
was  to  be  expressly  appUed  to  the  annuity  account,  it  can- 
not be  pretended  that  Lord  Foley's  liability  as  surety 
would  be  discharged,  even  if  the  question  of  his  liability 
could  be  imported  into  this  case. 

Abbott,  C.  J.^— After  the  opinion  which  we  have  given 
on  the  other  parts  of  the  case,  the  only  remaining  question 
is,  as  to  the  sum  of  1343/.  which  the  plaintiffs  seek  to  re- 
cover. The  defendant  insists  that  the  bankrupts  had 
received  a  sum  of  money  equal  to  that,  at  the  least,  if  not 
more,  which  ought  to  have  been  placed  to  his  account ; 
and  certainly,  if  that  proposition  is  made  out,  the  plaintifis 
cannot  be  entitled  to  recover  any  thing  in  this  action.  The 
question  is^jtvhether  the  bankrupts  did  receive  from.  Lord 
Alvanley  a  sum  equal  to  1343/.,  which  they  ought  to  have 
applied  in  discharge  of  a  sum  for  which  he  would  other- 
wise stand  as  debtor  to  the  defendant  in  their  books. 
Much  reliance  is  placed  by  the  defendant  on  the  circum- 
stances attending  the  bill  of  1000/.,  and  certainly,  if  the 
bankrupts  are  to  be  considered  as  having  paid  that,  sum 
as  money  received  to  the  use  of  the  defendant,  and  are  not 
at  liberty  to  call  it  back,  it  must  be  deducted  from  the 
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1343/.  But  it  seems  to  me  that  if  the  case  rested  there* 
the  defendant  would  have  great  difficulty  in  enfeiseiiig  his 
right  to  that  8um>. because  at  the  very  time  when  the  de-r; 
fmdant  was  informed  that  he  might  dmw  for  1000/.,  oa' 
the  credit  of  the  instalments  due  from  Lord  Alvanl^, .  he 
was  also  told  that  those  sums  were  not  then  received ;.  and 
when  the  bill .  became  due  on  the  16th  May,  he  was  again 
infiNrmed  that  those  sums  of  money  stiU  remained  unpaid. 
I  think  it  very  difficult*  therefore,  to  say  that  Howard  and 
Gibb$  were  bound  by  that  transaction.  But  the  cese  on 
bdialf  of  the  defendant,  with  respect  to  that  part  of  the 
esse,  assumes  another  shape ;  for  it  appears  upon  the  evi- 
dt^e,  that  on  the  Slat  October,  *  Gibbs  applies  to  his 
attorney,  and  desires  him  to  write  to  Lord  Alvanky,  and 
Loid  Fbiey,  who  had  become  surety  for  Lord  Alvanley  in 
sereral  annuity  transactions,  to  demand  payment  of  the 
arrears  of  those  annuities,  but  Gibbs  desires  that  he  will 
so  write  as  to  make  it  appear  that  he  was  writingi  not  at 
the  instance  of  Howard  and  Gibbs,  but  at  the  instanoa  of 
the  anniutants  themselves;  and  accordingly  at  two.dif<- 
fisrent  times  the  attorney  writes  letters  to  Lord  Alvanley 
and  Lord  Foley  on  the  subject.  .The  question  then  is, 
whietiier  the  sums  that  are  paid  by  .Lord  Alvanley,  after 
these  two  letters  are  written  by  the  attorney,  ought  to  be 
ap{£ed  in  discbarge  of  the  annuities  for  which  Lord  Foiey 
was  flurety.  On  the  4th  or  6th  November,  Gibbs  tells  the 
attorney  that  he  had  receired  a  sum  of  money  from  Lord 
Ahanley,  but  he  did  not  say  how  much.  Then,  on  the 
6th,  the  attorney  has  an  int^rn,ew  with  Lord  Alwmley,  and 
presses  him  for  further  sums,  seTcral  sums  having  then 
been  paid.  This  takes  place  in  the  presence  of  Lord  Foiey, 
who  appears  very  much  hurt  at  the  pressing  demand  for 
payment ;  and  Lord  Alvanley  then  promises  the  attorney 
that  he  should  be  paid  a  handsome  sum  the  sa|ne  after- 
noon. None  is  setit,  however^  in  the  aftemooHf  but  next 
day  Lord  Alvanley  goes  to  the  chambers  of  the  attorney 
and  throws  down  bank  notes  to  the  amount  of  2800/.   The 
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1825.  moiie;^  is  dfibred  to  the  MamBf,  ^^mdeady  as  .the  agent  of 
"T^^^^  the  aanirilaiits  in  'wbom  hehalf  he  had  applied ;  bnt  the, 
'  and  othen  attorney  win  not  seoeive  it,  [thot^h  the  party  to  write  the 
p^  *'  letter],  sajing,  that  Mr«  Gibbs  is  :the  agent  to  receive  it. 
Jfr.  GWMs  then  takes  np  the  bank  notes,  and  then  Loid 
Alfianley  concludes  the  interview  by  saying  that  ^he  will 
pay  some  more  money  in  a  few  days;  and  it  appears  that 
on  the  10th  November  he  paid  two  soms  of  600^  andb^ 
tween  the  1st  and  10th  November  he  had  paid  altogether 
sums  amounting  to  71462.  It  is  contended  ca  the  part  of 
the  plairittffs,  that  Howard  and  Gibbe  had  a  right. ta 
apply  these  suns  of  money,  not  to  the  aimnity,  bat  to.  the 
biU  acconnt,  and  perhaps,  as  between  them  and  Lord  Al^ 
vanity  f  they  might  be  entitled  so  to  do ;  bnt  I  think  Lord 
jPo/ey  hftd  a  right  to  interfere,  and  say,  **  No,  yon  shall  not 
apply  this  money  to  the  bill  account ;  the  money  has  been 
obtained  in  consequence  c^  your  application  to  Lord  Al* 
vanley  and  myself,  and  therefore  I,  as  surety  for  Lord 
Aivanky,  have  a  right  to  see  the  money  supplied  in  my 
relief,  to  the  payment  of  those  aniAuties  for  which  I  ann 
8m«ty/'  It  is  quite  <^lear  that  the  transaction  has  been  so 
managed  as  to  deprive  the  defendant  of  his  remedy  against 
Lord  Foley,  becaose  the  parties  have  not  complied  with 
the  evident  undemtanding  that  this  money  was  to  be 
applied  in  payment  of  the  annuities.  I  am  therefore  of 
opinion,  that  the  entire  sum  of  7140/.,  paid  between  the 
1st  and  10th  ef  NovenAer,  most  be  placed  to  the  aecoont 
of  the  annuitants  in  whose  behalf  the  attorney  wrote  to 
Lord  Ahanley  and  Lord  Foley.  Now  taking  the  sum  for 
which  the  application  was  made  to  be  9000/.,  and  the  sum 
paid  to  be  7140/.,  the  difference  wiU  be  1860/.  At  the 
time  when  the  attorney's  application  was  made,  there  was 
idraut  1881/.  due  to  the  defendant.  The  proportion  of  the 
sum  of  7140/.  applicable  to  the  payment  of  1881/.,  will  be 
about  1484/.,  so  that  the  sum  of  1340/.,  claimed  by  the 
plaintiffs,  will  be  more  than  covered.  Without  attending, 
however,  to  the  precise  calculation  of  figures,  it  is  clear 
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that  the  mm  now  clmMJijUm  |iwiWtHR  wiU  bo  e^p^aded       ^^^* 
by  the  portifm*tf  Jhe  71iM.»  to.iriiich'tbe  defend^t would       $^^v 

be  eatitbd^   Under  tbese  oircunuitaiiotts,  I  am  of  ofwioa  vBdotbeip. 

tbnf  Ifcfl  defendaat  is  eatitled  to  judgmeiit.  .PfCT^v. 


BatiiEy,  3. — L  agree  mritfi  my  Lord  Chief. J[u0tioe  in  the 
opiiiion  delivered  by  him  on  this  ^somplioated  fi$m*  Tbeiie 
are  three  smns  in  dispute.  IVo  with  reference  to  JSaiale|f ^ 
and  Loid  AhoanUjfn  annnities,  which  it  is  numtod  .on  ^dm 
put  of  the  plamtift  >have  been  impropod^  «aadited  to  .the 
defendant^  and  theiefcNre  ought  ^  ht  struck  out  of  .the 
aceoont  between  .the  bankrupts  ^nd  the  defendant  Hvs 
tkiid  sum  is  fi>r  interest  chaij^ed  upon  the  firat  two  wgwk» 
SMinmngthat  they  ought  to  beatruek  out  of  the  account 
credit.  With  jnespect  to  RowUy's  annniliy,  I  have  not;hiag 
to  add  to  wJiat  has  already  been  said  by  t|ie  Courts  but  I 
take  it  to  be  quite  clean  that  if  an  ageiift^  toeating  with  his 
principal,  and  being  under  an  oUigation  io  receive  m^mff 
for  him,  and  has  duty  being  to  communicate  to  him  from 
time  to  time,  whetiier  the  money  has  or  has  mot  hem 
leedved,  and  he  renders  accounts,  stating  jfchat  the  mcmgr 
iireoenred,  he  is  bound  by  those  accounts,  unless.he  is  in 
a  condstion  to  shew  that  such  statement  ha^  arism  frooi  a 
mistake  in  his  mode  of  keeping  the  accoumts.  But  if  he 
ii  not  able  so  to  do,  I  think  he  is  bound  by  his  sMement, 
and  is  not  at  liberty  afterwards  to  come  in  and  say,  **  It  is 
true,  I  told  you  2XjhU  that  the  money  was  receired;  but 
in  fiu^t  it  is  not  tneeiyied ;  the  debtor  is  now  become  in^ 
aoiveot ;  the  money  wifl  nesrer  be  sepeiTed^  and  theBefere 
you  must  reimburse  me  for  what  I  hava  given  yon  cmdit, 
inasmuch  as  you  were  not  entitled  to  be  paid  at  the  time  I 
gave  you  the  money/'  It  appears  to  me  that  it  would 
destroy  the  foundation  on  which  business  must  be  carried 
on  between  principal  and  agent,  if  we  were  to  allow  an 
agent  to  hold  that  language  towards  his  principal  under 
such  circnijostapces.  \  take  it  to  b^  perfectly  clear,  that 
when  an  agent  has  ddib^rately  and  intentionally  commu- 
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nicated  to  his  principal,  that  the  money  due  to  him  has 
been  received,  he  makes  that  admission  at  his  peril,  and  he 
is  not  at  liberty  afterwards  to  recover  the  money  backl 
With  respect  to  the  claim  of  interest  on  the  bill  for  1000/.; 
I  think  it  has  no  foundation.    It  is  clear  that  if  a  party 
advances  a  sum  of  money  to  another  by  way  of  loan,  the 
money  lent  does  not  carry  interest,  unless  it  can  be  diewn 
from  the  usage  of  trade,  or  from  the  dealings  between  the 
parties,  that  it  was  their  intention  that  interest  shoidd  be 
paid.    In  the  case  of  Bolton  v.*  Wragg{a),  which  came 
from  the  western  circuit  some  years  since,  it  was  expressly 
held,  that  money  lent  does  not  carry  interest,  unless  by  the 
usage  of  trade,  or  from  the  dealings  between  the  parties,  a 
bargain  to  pay  interest  can  be  inferred.     In  the  present 
case,  there  is  nothing  to  shew  that  the  money  advanced 
was  intended  to  carry  interest ;  and  it  is  clear,  that  the 
accommodation  granted  by  Howard  and  Gibbs  to  the  de- 
fendant, was  to  prevent  pressure  upon  Lord  Alvanley,  and 
to  hold  him  out  to  the  defendant  as  a  person  whose  annui- 
ties would  be  paid  in  future.      I  am  therefore  of  opinion 
diat  no  interest  is  pa3rable  upon  the  monies  advanced  on 
i^count,  either  of  RowleyU  or  Lord  AhanU^s  annuities. 
Then  with  respect  to  the  monies  paid  by  Loird  AhanUy, 
between  the  1st  and  10th  November,  I  think  they  must  be 
considered  as  applicable  to  the  annuity,  and  not  to  the  bill 
account,  and  consequently  in  relief  of  Lord  Foley,  as  surety. 
The  result  of  the  appropriation  of  that  money  to  the  different 
annuitants  who  had  a  claim  upon  it,  will  be,  that  the  sum 
now  claimed  by  the  plaintiffs  will  be  more  than  covered  by 
the  defendant's  share  of  it. 


HoLROYD,  J.  (6),  was  of  the  same  opinion. 


Judgment  for  the  defendant. 

(a)  Not  reported. 
(6)  LiUledaUyJ.,  was  in  the  Bail  Court,  during  the  argument,  i.ud  gave 
no  opinion. 
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SoturdoUf 

The  King  v.  The  Inhabitants  of  Washbrooke.        Nov.i9th. 

Jd  Y  an  order  of  two  justices,  Matthias  Redgen  was  removed  .  Where  an 
from  Washhrooke  to  Ixworth  Thorpe,  both  in  the  county  directed  the 
of  Suffolk.  On  appeal,  the  sessions  quashed  the  order,  sub-  commiMioners 
ject  to  the  opinion  of  this  Court  on  the  following  case : —  certain  the 

The  pauper  was  in  the  year  1818  hired  for  a  year  by  J^'jSra^d 
Robert  Burrows,  and  duly  served  him  for  a  year,  living  in  advertiu  in  a 
a  cottage  which,  before  the  act  of  parliament  hereinafter  n^^|^!^per  the 
mentioned,  was  situate  in  the  parish  of  Jxtc^orM  Thorpe,  boundaries  so 

.  .  fixed  and  as- 

The  puiish  of  Ixworth  Thorpe  adjoins  to  the  parish  of  certained,  and 

EomngtotL    By  an  act  of  parliament  passed  in  the  39  ^\  ^^  ^^d 

Geo.  3,  entitled  '.'  An  Act  for  dividing  and  allotting  and  and  ascertained 

inclosing  the  ccmimon  vfields,  half  year,  or  shack  lands,  y^^^  ^^  ^^ 

comijikon  meadows,  heaths,  commonable  lands,  commons  scribed  ia  their 

and  waste  grounds,  within  the  pariah  of  Hammgton,  in  the  final,  binding, 

county  of  Suffolk;'  it  is,  as  to  the  perambulation  of  the  ^^  c^^<^^- 

boands  of  the  said  parish  of  Honington  enacted,  ''  That  parties  what- 

the  commissioners  (by  the  act.  appointed)  at  theur  first  or  ^^^^^^^ 

second  meeting,  to  be  holden  after  the  passing  of  this  act,  having  adver- 

shall  fiz^  and  appoint  some  day  or  days  for  perambulating  boundaries, 

the  boundaries  of  the  said  parish  of  Honineton,  and  shall  ^^^^^  varied 

*  ^  from  those 

at  least  eig^t  days  previous  to  the  time  so  fixed  and  ap-  described  in 

pointed  for  such  perambulation,  cause  notice  in  writing  y^j*^"^^!™ 
ander  their  hands,  of  the  tiipe  and  place  of  beginning  such  their  award 
perambulation,  to  be  affixed  on  the  most  public  door  of  ^j^'^^*  ^®°" 
the  church  or  churches,  chapel  or  chapels,  of  the  respec- 
tive parishes,  townships  or  places  adjoining  to,  or  bound- 
ing the  said  parish  of  Honington,  or  if  there  shall  be  no 
church  or  chapel,  then  where  notices  of  public  meetings 
are  most  usually  affixed  within  the  said  parishes,  town- 
ships and  places  respectively ;  and  also  by  advertisement 
in  some  provincial  newspaper  circulating  therein,  or  in  the 
vicinity  thereof^  to  the  intent  that  all  persons  interested  or 
concerned  in  ascertaining  such  boundaries,  may  have  an 
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1825.       opportunity  of  attending  the  said  conunissioners  upon  such 
ThelCii^    their  perambulation  of  the  said  boundaries^  the  better  to 

V*  enable  tbem  to  fix  and  ascertain  the  same :  and  that  after. 

The'  ... 

Imril^^fXlvn  ^^'^  ^1^  conformity  with  such  notice,  the  said  commissioners 

^'^  shall,  and  th)ey  are  hereby  authorized  and  required  to 
make  su6fa  perambulation  as  aforesaid,  and  thereby,  and 
also  by  the  examination  of  witnesses  upon  oath,  if  they 
shall  think  the  s^me  expedient  and  necessary,  (which  oath 
any  one  of  the  commissioners  is  hereby  empowei^  to  ad- 
minister), or  by  such  other  lawful  ways  and  means,  as 
they  shall  think  proper  to  ascertain,  fix,  and  settle  thtf 
said  boundaries,  against  the  boundaries  of  such  adjoiMi|^ 
parishes,  townships  or  places,  and  to  cause  the  saiMto  b6 
staked,  or  marked  out  in  such  nlanner  as  thcy^AalllliSnk 
fit.  And  the  said  c^ommissioners  shaU,  wfthin  one  calen- 
dar month  after  they  have  asesrteiiKiii,  fixed,  and  settled 
the  said  boundaries,  or  wilhin  ten  days  previous'  to  die 
next  meiftin^bf  the  said  cbmmissioners,  cause  a  descrij^ 
tfam  f&ereof  to  be  inserted  in  some  provinciid  newsp&p<ir 
circulating  as  aforesaid,  and  the  said  boundaries  '$o  ascer^ 
tained,'  fixed  and  settled^  by  the  said  cominissibners  M 
aforesaid,  (or  as  hereinafter  mentioned),  shall  also  be  set 
forth  and  described  in'  their  award  hereinafter  directed  to 
bb  niade,  and  shall  be  finaly  binding,  and  conclusive  uponf 
and  against  all  persons  whomsoever,  a^d  all  rights  <^  com- 
mon, clailkied  by  the  inhabitants  of  any  adjoining  parish,' 
t6wnship/  or  place,  upon  the  lands  and  grounds  to  be  di- 
vided,' allotted,  and  inclosed,  by  virtue  of  "the  said  ai^t; 
and  also  all  right  of  common  claimed  by  the  inhabi<ants  *tit 
Honiiigtan  aforesaid,  upon  the  landi^  and'  grounds  within* 
such  adjoining  parish,  township' or  plkce,  shall  cease  and 
be  foir  ever  extinguished,  unless  the  same  shall  b^  alt^t^ 
in  the  manner  hereinafter,  for  thiit  purpose  provided/' 
And  It  is  by  the  act  provided,  '*  that  id  case  the  lotdi^ot 
the  manor  in  the  said  parish  of  Hbnington,  or  the  lord'  or 
lords,  lady  bt  ladies  of  any  adjoining  manor  or  mOnors,  oi^ 
any  ownbr  or  owners  of  any  lands,  tenetnents  t>t  h^redita- 
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aMntB>  witkin  the  aaid  pariah  of  Hxmimgtan,  ot.  any  aueh  18S6. 
adjoiung  parisheB»  shall  be  disaatiiied  with  thedetenni-  xhvKiab 
nation  of.dieisaid  commisai^mers  in  rdatioQ  to  thewfitiwg  J»v 
oat  and  fixing  of  the.said  boundaries,  itahall  bo  hnvlblfor  ivHAUTAvts 
mch  londor  hidy,  loids  or  ladies  <rf>thft  aaiid  m— firs,  or  other  _  ®^ 
owncc.Of  owners^  being  so  diaaatiafttdy^y  the  m^er  part  of 
them  in  value  respeotiTely^  who  shonld  attend  at  a  mee^ 
lag :foVj  that  purpoae^.in  cooaequcoceof  an  adTertiseaaent 
ta.  be  inserted,  in  r  some  provincial  newspaper  circulating 
generallyi  in  the  said  county  of  Sujfalk,  [which  said  advei^ 
tisfimtlhrinnid  eoounissisiMns  are  hereby  reqaiced  tocanse 
tabe  inaeited  within  one  calendar  month  next  after  notice 
givenio  thesolicitoi  or  clerL acting  under themy of' such 
dispute  01  diapntea^  and  thsee  weeka,  at)  leaat' before  saeh 
meeting],  to  appoint  arbitcalors«  and  in  default  of  sseh  ap^ 
pointment  by  thepeiaona  aforesaid,  then  the  commisaioQera 
were  to  .appoint  arbitrators^  who  by  >  examination  of  witr 
ntfiesnnpnn  oath«  if  theytshould  deem  it  expedientr  and^by 
snch  other  legal  ways  and  meaaa  aa^they  should  think*  pro^ 
par»  nem  to  hear,  settky  and  finally  determine  the  aaid  boun*' 
denes;  and  thattsuch  settlement  \iand  determination  of  the 
said  ariMtsatiffS  ahouldibe  reduced  into  writing,  and  a  do* 
sadptioaof  the  said  bonnd»es  should  be  there  inaerted> 
which  determination!  of  the  said  arbitrators  ahouId>  be  ftaal^ 
binding,  andiconclusive,  and  the  said  coinmisasaami^^were 
raquimd  to  act  in  conformity  .with  anela  detenninalaon>  and 
to  set  ont,  ascertain,  fix  and  determine  the  said  boundaries 
accordingly ir  Provided  alaoi  that  ia  case  the  person  or  per^ 
senaoso  dinsatiirfted  with-  the  determination  of  the  said 
comoMionerB,  should  not  be  wiUing  to  refer  the  matter 
m  di^mte  toarbitiatoKs,  and.  should  give  notice  thereof  in 
amnner  by  the  act  directed,  then  and  in  such  case,  it 
should'  be  lawful  for  such'  person  or  persona  to  appeal  to 
the  ^general  quarter  sessiona  of  the  peace 'for  the  said 
oonnty  ol  Suffolk;  but  in  case  no  such  refiunence  to  arbi*- 
tratois  should  be  had,  proceeded  in,  and  perfected^  nor  an 
appeal  made  to  the  quarter  sessions,  then  the  determiner 
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1825.       tion  of  the  said  commissioneTS,  touching  the  said  bomida- 

^ •aeKiHo    "^'  shonld  be  binding,  final,  and  conclusive.*'    The  steps 

V-  required  by  the  act  to  be  taken  by  the  commissioners  pre- 

IxHABiTAKTs  viously  to  perambulatiug  the  boundaries^  were  duly  taken. 

,.,      ^^         On  the  12th  of  November,  1799,  the  commissionerB  went 
Washbeooke. 

their  perambulation,  in  which  they  took  the  cottage  in 
question  into  the  parish  of  Honingtan*  They  then  ex- 
amined witnesses  and  old  maps.  There  having  been  8<Mne 
dispute  about  the  boundaries,  the  commissioners  examined 
witnesses,  and  having  determined  the  same  on  the  14th  of 
Navembetf  directed  the  surveyor  to  mark  them  on  a  plan, 
and  ordered  the  solicitor  to  publish  them,  pursuant  to  tbe 
directions  of  the  act.  In  the  Bury  Post  of  January  2&ih, 
1800,  a  provincial  paper  circulating  in  the  parish  of  Ho- 
mrngton,  and  the  several  parishes  adjoining  thereto,  th^re 
appeared  an  advertisement  of  the  boundaries.  There  wea 
no  arbitration,  nor  any  appeal  to  the  sessions  as  to  the 
boundary  advertised  in  the  newspaper.  The  commimrion^ 
ers  made  their  award  on  the  17th  of  September,  1801.  By 
the  boundary  as  adverticied,  the  cottage  was  left  in  the 
parish  of  Ixwortk  Thorpe,  wherein  it  was  originally  aita- 
ated.  By  the  boundary  as  laid  down  in  the  award,  and 
marked  in  the  plan  attadied  to  the  award,  it  was  taken 
into  Honington.  No  reason  is  assigned,  either  in  the  pro- 
ceedings or  in  the  award,  for  the  deviation  in  the  deacrip* 
ti«NQ  between  the  advertisement  and  the  award.  The  quea- 
don  for  the  opinion  of  the  Court  is,  whether,  under  llie 
circumstances,  the  cottage  in  which  the  pauper  slept,  is  in 
the  parish  of  Honington,  or  the  parish  of  Ixworih  Thorpe. 

Dover  and  Dundas,  in  support  of  the  order  of  sessions. 
The  act  of  parliament  declares,  that  the  decision  of  the 
commissioners  respecting  the  boundaries  of  the  two  pa- 
rities, shall  be  final,  binding,  and  conclusive.  The  award 
itself  must  be  considered  as  the  final  decision,  and  the  ad- 
vertisement, which  will,  be  relied  upon  on  the  other  side, 
cannot  affect  the  question,  inasmuch  as  it  was  inadmissible 
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in  evidence  at  the  sessions.     By' the  award,  the  cottage  in         i825. 
which  the  pauper  8lept>  was  determined  to  be  in  Hamng^     nnT^K^^ 
foil,  and  consequently  he  is  there  settled.    The  only  ob-  v, 

ject  of  the  advertisement^  which  the  commissioners  were  re*   Iithabitants 
quired  to  publish  in  the  provincial  newspapers,  was  to  give  of 

notice  to  lords  of  manorsi  and  owners  of  land,  that  if  they 
were  dissatisfied  with  the  boundaries  set  out  by  the  com- 
missioners, they  might  have  the  objection  remedied,  either 
by  a  reference  to  arbitrators,  or  by  appeal  to  the  sessions ; 
bat  in  default  of  any  reference  or  appeal,  then  the  decision 
of  the  commissioners,  (which  is  their  award),  should  be 
final,  binding,  and  conclusive,  upon  all  parties  whatsoever. 
After  the  lapse  of  twenty-four  years,  no  extrinsic  evidence 
can  be  admitted  to  contradict  the  award  itself.    The  only 
case  in  which  such  evidence  was  admitted,  was  Rex  v. 
Si.  Mary,  in  Bury  Si.  Edmunds  (a).     All  that  was  there 
determined,  however,  was,  that  the  decision  of  the  commis- 
sioneis  was  not  to  have  a  retrospective  effect  so  as  to  be 
conclusive  with  respect  to  the  boundaries  of  the  two  pa- 
rishes, previous  to  the  passing  of  the  inclosure  act,  but 
nothing  which  fell  either  from  the  counsel  in  argument,  or 
the  bench  in  judgment,  tended  to  impeach  the  award  as  to 
its  conchistvenese  respecting  the  boundariea,  from  and  after 
it  was'  made.     Here  is  an  award  made  in  pursuance  of  the 
avthority  giTen  by  the  statute,  and  it  is  therefore  binding 
and  conclusive  between  the  parties.  But  the  cases  of  Moody 
T.  TkuniOH  (6),  and  the  Earl  of  Radnor  v.  Reeve  (c),  decide 
this  principle,  thatif  the  judgment  of  commissioners  in  cer- 
tain cases  be  declared  final  by  the  statute,  their  judgment 
cannot  afterwards  be  questioned.    This  is  not  like  the  case 
of  Daviton  ▼.  Gill{d),  which  arose  upon  the  Highway  Act, 
13  Geo.  3,  c.  78,  s.  19.    There  the  order  which  had  been 
made,  was  not  conformable  with  the  directions  of  the  sta- 
tute, and  the  objection  appearing  on  the  face  of  the  order 
itsdf,  the  Court  held  that  it  might  be  taken  advantage  of, 

(a)  4  B.  &  A.  462.  (6)  1  Stra.  481. 

(c)  2  Bos.  fc  Pul.  391.  Id)  1  East,  64. 

VOL.  VII.  Q 
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1835.        though  it  had  been  confirmed  on  ap|)eal  by  the  sessions. 
The  King     ^^^  ^^^^  ^^  ^^  ^^^  pretended  that  there  i&  either  any  patent 

V-  or  latent  defect  appearing  on  the  award.     If  the  argmnent 

I«HABtTAMTs  on  the  other  side  could  prevail,  it  would  have  the  effect  of 

^^  declaring  the  award  to  be  a  nullity,  which  would  be  pio^ 

ductive  of  the  greatest  inconvenience,  for  parties  who  haire 
-occupied  and  enjdyed  lands  for  the  last  twenty  yei^a  under 
allotments  made  by  the  commissioners,  might  now  be  dis- 
turbed by  the  resumption  of  rights  of  common  which  had 
previously  existed,  and  even  the  parson  of  Itworth  Thorpe 
might  set  up  a  claim  for  tithes,  notwithstanding  the  legis- 
Idtive  extinguishment  of  tithes  upon  the  allotted  lands. 
[Bay/ey,  J.  I  do  not  think  that  the  award  would  be  bad 
as  it  respects  the  lands  divided  and  allotted]*  Then  the 
award  must  be  good  for  all  purposes,  and  being  good  on 
the  face  of  it,  it  cannot  be  impeached.  These  commis- 
sioners were  acting  in.  the  discharge  of  a  public  diity,  and 
every  intendment  must  be  made  in  favour  of  what  thej 
have  done,  Williams  v.  The  East  India  Compamf  (a),  Rex 
r.  HasUngfield  (6).  In  the  case  c^  the  Over  Kellei  inclosuie 
act<c),  on  a  motion  respecting  an  award  of  commissioneiB 
under  an  inclosure  act,  the  Court  is  reported  to  have  said, 
''  We  may  punish  upon  this,  if  there  be  any  corruption,  or 
enforce  its  execution  by  mandamus ;  but  we  are  not  to  in- 
terpret or  set  aside  these  awards  upon  comjdaint  of  their 
obscurity/'  &c.  In  the  present  case  no  fraud  is  alleged, 
nor  is  any  obscurity  suggested,  and  therefore  the  Court 
will  hold  this  award  conclusive,  especially  as  a  contrary 
decision  might  invalidate  the  ri^ts  of  a  great  number  of 
persons,  who  have  now  acted  upon  it  without  questioii  fnr 
a  period  of  twenty-four  years. 

£•  AlderMOfip  and  B.  Andrews,  (with  whom  vras  EagU\ 
coniril.    The  award  of  the  commissionero  in  this  case  is 

(a)  3  East,  192.  (6)  2  M.  &  S.  558. 

(c)  Hil.  38  Geo.  3»  K.  B.,  not  reported,  bot  cited  by  Mr.  Tidd,  in  hit 
Practice,  8th  ed.  897. 
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not  finals  binding,  and  conclusive.    If  the  argument;  on        1335. 
the  other  ende  be  corroct,  it  was  eompetent  for  the  com-* 
ttmioaoB  to  odverttK  one  s^t  of  boundariefs^  and  by  tbw  v. 

award  to  fix  another,  which  is  contrary  to  the  plain  Ian-   i„g^*^,j-.g 
gaage  of  the  act«    By  the  inclosure  act,  1:he,  qommiasioners  of 

aie  required  to  fix  and  ascertain  the  boundaries^  and  after 
Hay  have  done  so,  they  are  to  eause  a  description  thereof 
to  be  insetted  in  some  provincial  newspaper,  ''  and  the 
said  boundaries  so.  atxcrtainedtjixed,  and  settled*  shall  also 
be  set  forth  and  described  in  their  award,  and  shall  be  final, 
lnnding»  and  conclusive."  It  is  clear,  therefbre>  that  the 
boundaries  desmbed  in  the  advertisemeAt,  were  to  be  ^ 

binding,  final,  and  conclusive,  and  not  the  boundaries  set 
down  in  the  award,  unle^  they  corresponded  with  those  ad- 
vertised.   Here  the  boundaries  stated  in  the  award  are  dif* 
fercnt  (torn  those  advertised,  and  therefore  the  award  is 
not  conclusive.    After  haying  ^dr^itised  what  the  boun- 
daries are  to  be,  the  commissioners  of  their  own  ituthority 
had  no  power  to  alter  them.    The  object  of  the  advertise^- 
nent  was  to  give  notoriety  to  the  change  in  th^  old  boun- 
daries.   Ko  notoriety  is  given  to  the  ^ward,  because  that 
is  a  mere  ministerial  act,  and  supposed  tq  be  done  con- 
formaUy  with  the  previous  determination  advertised ;  but 
if  it  departs  from  the  advertisement,  it  is  not  binding, 
looking  at  tbei  newspaper,  the  parties  interested  would  see 
a  set  of  boundaries  advertised  to  which  no  objeptipn  could 
be  made ;  but  if  th^  blud  the  oppcnrtunity  of  seeing  the 
award,  Ibey  would  find  such  a  departure  as  might  be  very 
ansatiafiietory.    If  the  commissioners,  having  i^yertised 
eae  set  of  boundaries,  thought  proper  to  set;  down  another 
IB  their  nward«  it  would  be  a  fraud  upon  the  law  which 
nothing  could  sanction.      Unless,  therefore,   it    be  laid 
down  that  commissioners  under  an  inclosure  act  may  ad- 
vertise one  set  of  boundaries,  and  afterwards  altar  them  at 
their  own  will  and  pleasure,  it  js  impossible  to  contend 
that  this  nwavd  is  conclusive.    Admitting  that  every  pre- 
smnptiofi  is  to  be  made  in  favour  of  the  acts  of  persons 

Q  2 
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1825.        filling  a  public  character,  still  where  a  limited  authority 
The  King     ^^  given  to  commissioners,    and  that  has  manifestly  not 
^  been  pursued,  no  such  presumption  can  be  available. 

Imhabitamts 

y^  Abbott,  C.  J. — I  am  of  opinion  that  the  commissioners 

have  not  pursued  the  authority  given  them  by  the  act  of 
parliament.  In  the  first  place,  they  are  to  make  their 
perambulation,  and  ascertain,  fix,  and  settle  the  boundaries 
of  the  adjoining  parishes,  and  to  cause  the  same  to  be 
staked  or  marked  out.  They  are  then,  within  one  calen- 
dar month  after  they  have  fixed  and  settled  the  boundaries, 
to  cause  a  description  thereof  to  be  inserted  in  some  pro- 
vincial newspaper  circulating •  in  the  vicinity;  and  the 
boundaries  ''  so  ascertained,  Jixedj  and  settled  by  the  com- 
missioners/ shallalso  be  set  forth  and  described  in  their 
award,  and  shall  be  final,  binding,  and  conclusive.'*  Now 
that  which  is  to  be  final,  binding,  and  conclusive,  is  not 
merely  what  is  set  out  in  the  award,  but  what  has  been 
previously  ascertained  and  copied  into  the  award.  The 
award  here  does  not  describe  that  which  had  been  pre- 
viously fixed  and  ascertained  to  be  the  boundaries,  and 
consequently  it  does  not  pursue  the  authority  given  by 
the  act.  The  act  requires  that  such  an  alteration  in  the 
boundaries  as  the  commissioners  shall  fix  and  ascertain, 
shall  be  advertised,  and  then  the  boundaries  so  fixed  and 
ascertained,  shall  be  set  forth  and  described  in  the  award. 
This  has  not  been  done,  and  therefore  the  award  is  not 
conclusive  as  it  respects  the  question  raised  in  this  parti- 
cular case.  This  decision  may  possibly  lead  to  some  in- 
convenience, for  which  I  am  sorry,  but  I  trust  this  is  only 
a  slip  which  will  not  afiect  the  general  interests  of  the  two 
parishes. 

Bayley,  J. — I  am  of  the  same  opinion.  I  l:hink  the 
commissioners  have  not  pursued  the  authority  given  to 
them,  and  therefore  what  was  in  Ixtoorth  Thorpe  before 
the  inclosure  ^ct,  remains  in  that  parish.    I  do  hot  think 
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the  effect  of  this  decision 'will  be  to.  make  the  whole  award         i825. 

bad.    It  only,  goes  to  the  boundary,  and  does  not  touch 

the  allotments  made  under  the  authority  of  the  act.  v. 

The 

IHBABITANTS 

HoLBOTD,  J. — ^Where  a  special  limited  authority  is  ^^  of 
given  by  act  of  parliament,  it  must  be  pursued  strictly 
throughout  all  its  conditions  and  qualifications,  and  is  not 
to  be  considered  merely  as  directory.  Here  the  commis« 
sioners  seem  not  to  have  pursued  the  authority  which  the 
actgiFcs,  and  consequently,  as  respects  the  boundaries, 
the  award  is  not  conclusive. 

LiTTLBDALB,  J.»  coucurred. 

Order  of  sessions  quashed. 


Shaodick,  administratrix  of  J.  Shaddick,  deceased,  v.       Monday 

Bennett,  gent.,  one,  &c.  November  21. 

1  HIS  was  a  rule  nisi  for  entering  a  suggestion  on  the  roll,      If  ^  <iebt  be 
pursuant  to  the  London  Court  of  Requests'  act,  39  and  40  5/.  by  the  plea 
Geo.  3,  c.  104,  s.  12  (a),  to  deprive  the  plaintiff  of  costs,  ^[^^f^f  ^^ 
The  plaintiff,  who  was  administratrix  of  one  J.  Shaddkk,  a  the  case  is 
clerk  in  the  court  of  Chancery,  deceased,  had  brought  an  ^^n^^co  rt 
action  of  assumpsit  against  the  defendant,  an  attorney  of  of  Requests' 
this  Court,  to  recover  from  him  the  sum  of  26/.,  for  business  qJ^  3  c.  104 
done  for  him  by  the  intestate  as  his  clerk  in  Court,  from  the  *-  ^^9  ^^  ^® 
year  1807,  to  the  year  1818,  when  he  died.    The  defendant  entitled  to 
pleaded  first  the  general  issue,  non-assumpsit;  and  second,  ^^' 
the  Statute  of  Limitations.  At  the  trial  the  plaintiff  proved  tuallytecover- 
business  done  to  the  amount  charged,  and  in  order  to  bar  consider^  as 
the  Statute  of  Limitations,  produced  a  letter  from  the  the  debt  for 
defendant,  dated  in  January,  1825,  in  which  he  contended  tion  was^  ^' 

(a)  Which  enacts,  *'  that  if  any  action  shall  be  conunenced  in  any  ^  ^^  L^Um. 

oiher  court  than  the  said  Court  of  Requests,  for  any  debt  not  ex-  Court  of  Re- 

ceeding  the  sum  of  5/.,  the  plaintiff  shall  not,  by  reason  of  a  verdict  for  quests'  act,  39 

him,  be  entitled  to  any  costs  whatever."  ^  ^0  Geo,  3, 

c.  104,8. 12. 
All  the  Court  of  Requests'  acts  are  in  pari  materia,  and  they  must  all  recei^  a  similar 
coDstniction. 
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1825.        tbat  he  waft  dot  indeMed  to  the  intesUite  m  moie  than  3(» 

J^"'**       Upon  this  evvfenee  a  vevdiot  waa  found  for  the  plainttf 
Shaddick         *^  *      . 

v.  for  3/.,  and  the  defendanft^btaiiiod  the  preaant  rale,  agaiaat 

geiit.,Me,te.  w^ic^» 

Tmdat  now  ahewed  <^au8e.     This  (ias^  is  not  vnikivL  Hut 
London  Court  of  Requests'  Mt ;  becauae  tlie  debt  for  v^ieh 
thfe  action  was  Inrought,  originally  exceeded  5/.     The  Sta> 
tute  of  Littritatiolxs  reduced  the  debt  to  ^L,  ao  as  to  bar  4ihe 
r^nedy  beyond  that  sum,  but  it  did  not  deertroy  tbeorigiaal 
debt,  for  which  the  action  was  brought ;  and  if  thedefen* 
dant  had  ndt  resorted  to  that  statute  as  a  defence,  which 
the  plaintiff  could  not  anticipate  his  doing,  the  verdict  must 
have  been  for  the  entire  sum  claimed.     Clark  v.  Askew  {a), 
and  Bateman  v.  Smith  (&)^  will  be  relied  on  in  support  of 
this  rule,  but  they  do  not  apply  to  this  case,  because  they 
were  decided  upon  other  acts  of  parliament,  the  language 
of  which  differs  materially  from  that  of  the  present.    The 
'first  of  those  cases  was  upon  the  $ou^AtMmfc  Ootnt^if  Re- 
quests' act,  22  Geo,  2,  c.  47,  which  p^dvides,  that  if  it  shall 
•appear  to  the  judge,  that  the  debt  to  be  reem^ieFed  by  the 
)>lakitiff  does  not  amount  to  40».,  the  plaintiff  shall  pay  the 
^fendant 'Costs ;  and  the  second  was  upon  die  MidtBeiex 
Coutfty  Court  act,  23  Oeo.  2,  c.  33,  wbich  provides,  that 
where  the  jury  shall  find  less  than  40s.  damages,  the 
plaintiff  shall  not  recover,  but  pay  costs ;  and  therefore,  as 
^he  debt  in  those  cases  was  reduced  below  40s.,  in  the  one 
by  part  payment,  and  in  the  other  by  tlie  infancy  of  the 
defendant,  they  were  properly  h^d  to  be  wit&in  those  acts 
of  parliament.     But  there  is  one  more  recent  case,  which 
does  apply  to  the  present,  and  the  decision  in  Which  sup- 
ports the  present  argument.     Harsant  Y.  Lttrkin{c),     The 
question  there  arose  upon  the  £o(^ir^£rCourt  of  Bequests' 
acts,  22  Geo.  3,c.  27;  and  48  Geo.  3,  c.  51.  By  the  former, 
debts  under  405.,  contracted  within  tlie  jurisdiction  of  Oie 

(a)  8  East,  28.     (b)  14  East,  301.     (c)  7  J,  B.  MooiQ>  68.  -S.C. 
3  B.  &  B.  257. 
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oouit*  are  to  be  sued  for  in  tjiat  court.      By  the  latter,  the        i825. 

jnrisd^ctioQ  of  the  court  is  extended  to  i|ams  not  exceeding     c^^^ 

U^i  imd  v]m^m  puing  in  the  p^penqr  coorta  for  sum^         T'"^ 

rocQY^rabJe  upder  either  of  the  «^cts,  ar^  to  be  refused  costs^  g^t^one^c. 

notwithst^inding  a  yeidii^t  in  their  favqur*    But  the  lat^r 

act  excludes  any  jurisdiction  over  debts^  b^ing  the  balance 

of  an  account  on  demand,  originally  exceeding  6/.    The 

plaintiff  sued  iu  ^  superior  court  for  34/.  5^.  Id.,  ascertained 

by  a  surveyor  appointe4  by  the  disfend^t  and  himself  to  be 

due  to  him  for  measured  work  and  labour  doue  within  ^he 

juri^diption  of  the  Cpurt  of  Requests.    The  defendant 

proved  payi;uents  to  the  ampunt  of  24/.  I85.,  ^pd  the  jury 

estimating  the  work  at  only  ^61.,  found  for  the  plaintiff 

on}y  1  /•  2s.  damages.     It  was  held  tha.t  this  was  npt  a  case 

in  which  the  defendant  was  entitled  under  the  48  Geo.  3,  c. 

5\,  to  enter  a  su^estion  to  deprive  the  plaintiff  of  his 

cpsts.    Now  that  is  a  c^se  strcmgly  iu  point,  and  ought  to 

decide  the  present  in  favour  of  the  plaintiff.    Besides,  in 

this  case  the  plaintiff  is  an  administratrix,  and  as  such 

would  not  at  common  law  be  liable  to  any  costs ;  it  would 

be  extremely  hard^tberefore,  to  construe  this  statute,  so  as 

to  render  her  liable  to  double  costs ,  and  it  b^s  beep  held 

in  one  case,  upon  the  Middlesex  County  Court  act,  that  a 

defendimt  executor  was  not  entitled  to  a  suggestion  on 

the  roll,  Ailway  v.  Burrows  {a).  [Abbott,  C.  J.   That  was 

upon  the*groimd  that  the  statute  did  not  give  the  county 

court  jurisdiction  over  executors  \  and  the  cases  are  entirely 

dijB^nt,  far  there  the  defendant  was  an  executor,  and  here 

the  plaintiff  is  an  administratrix  (6)].    At  any  rate  there  is 

this  distinction  between  the  present  and  all  the  decided 

cases  upon  this  subject,  that  here  the  debt  is  only  reduced 

by  the  Statute  of  Limitations,  which  does  not  have  the 

effect  of  destroying  the  original  debt,  but  simply  of  barring 

the  ^remedy . 

Adolphus,  contr^.    The  jury  have  found  that  the  debt 

(a)  1  Doug.  263.  (b)  Vide  Wase  y.  Wyburd,  1  Doug.  246. 


232  CAS£S  IN  TH£-  KING  S  BENCH, 

1825.         owing  to  the  plaintiff  was  less  than  61,,  therefore  the  Coort 
„'^^"'*"'       must  take  that  to  be  the  debt  for  which  the  action  was 

Sbaddick 

V.  brought.    These  acts  of  parliament  differ  in  their  language 

BESNETTy      ^^  ^j^^y  ^j^^  ^  Jq  _^  materia,  and  must  all  receive  a 

gent.,  one,  etc.  ^  '^ 

similar  construction.     Benson  v.  Hemming  (a).    (Here  the 
Court  stopped  him). 

Abbott,  C.  J. — I  think  the  sum  actually  recovered  must 
be  considered  as  the  debt  for  which  the  action  was  brought; 
and  the  verdict  is  the  only  evidence  to  which  we  can  look 
for  the  purpose  of  ascertaining  what  is  the  sum  recovered. 
A  different  rule  of  practice  would  open  a  wide  door  to  liti- 
gation. The  language  of  the  statutes  from  which  these 
Courts  of  Requests  derive  jurisdiction,  certainly  varies,  but 
they  have  all  one  common  object,  and  should  therefore  all 
receive  a  similar  construction.  It  was  held,  in  Horn  v. 
Hughes  (6),  with  reference  to  this  very  act,  that  where  the 
debt  is  reduced  below  5/.  by  part  payment,  the  case  is 
within  the  act ;  and  its  being  reduced  here  by  the  Statute 
of  Limitations,  seems  to  me  to  make  no  difference,  because 
the  law  must  be  considered  as  regarding  only  those  debts, 
the  payment  of  which  there  is  a  legal  remedy  to  enforce; 
and  indeed  no  others  can  be  called  debts,  in  the  legal  sense 
of  the  word.  I  am,  therefore,  of  opinion  that  this  rule  must 
be  made  absolute. 


The  other  judges  concurred. 

Rule  absolute. 

(a)  2  Barnes,  282, 1st  ed.  (b)  8  East,  347. 


Monday f 
November  21.  SmiTH  V.  Kbndal. 

Affidayit  of    C/OMYN  moved  to  discharge  the  defendant  out  of  custody 

imist  Aew"      on  filing  common  bail,  for  an  objection  to  the  affidavit  of 

that  the  bond 

is  due  tmdpawdde  at  the  time  of  the  airest,  otherwise  the  defendant  will  be  discharged 

on  common  bail. 
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debt.  The  action  was  upon  a  bond,  but  the  affidavit  to  1825. 
hold  to  bail  did  not  state  that  the  bond  was  then  due  and 
fayabh  ;  and  he  likened  this  to  the  case  of  bills  of  exchange 
and  promissory  notes,  in  which  the  affidavit  must  shew  the 
biU  or  note  to  be  due  and  payable.  No  bail  above  had 
been  put  in. 

Ba YLET,  J.  (the  only  judge  in  Court)  thought  the  ana- 
logy perfect,  and  granted  a  rule  nisi. 

No  cause  being  afterwards  shewn,  the  rule  was  made 

Absolute. 


Bell  v.  Vincent.  Nova^2U 

Watson,  on  a  former  day,  had  obtained  a  rule  nisi  to      SwvTceofa 
set  aside,  the  service  of  the  bill  of  Middlesex,  and  notice  of  ^L^^^^ 
declaration  thereon  for  irregularity.     On  the  7th  November,  by  pkuan  it 
the  attorney's  clerk  went  to  the  defendant  for  the  purpose  d^tVt^Su 
of  serving  him  with  a  copy  of  the  bill  of  Middlesex,  but  the  der,  «^'  b« 
defendant  refused  to  take  it,  whereupon  the  clerk  placed  it  takeit^iasiiffi- 
upon  the  defendant's  shoulder,  and  went  away.     Next  day  ^®?*>  ^"^^ 

^  U^p  aJV  997sv v3(a 

he  served  the  defendant  with  another  copy  of  the  bill  of  the  next  day 
Middlesex,  with  notice  of  declaration.    The  objection  to  ^*  '^^ 
the  proiceeding  was,  that  placing  the  copy  of  the  bill  of  notice  of  de- 
Middlesex  on  the  defendant's  shoulder  was  no  service;  and  ^^  ^J^  ^^ 
that  supposing  it  to  be  good,  it  was  waived  by  the  service  ^^^  ^  ^ 
of  the  second  copy  on  the  next  day ;  and  consequently  ser-  ^^^ 
vice  of  the  hWiot  Middlesex,  with  notice  of  declaration  at 
the  same  time,  was  irregular. 

jR.  V.  Richards,  contret,  was  now  stopped  by  the  Court. 

Baylky,  J. — I  think  the  service  of  the  bill  of  Middlesex 
on  the  7th  November  was  sufficient;  but  the  attorney's 
clerk,  pro  majore  cautel&,  serves  the  defendant  with  a 
second  copy  on  the  8th,  with  notice  of  declaration.     The 
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service  of  the  secood  copy  was  u^o^cessary  stad  uaoioss,  and 
therefore  there  i9  aa  interval  between  the  service  of  the 
firsts  and  the  notice  of  declaration*  and  consequently  the 
proceedings  are  reguhM:* 

Pee  Cur. 

Role  discharged. 


November  21, 

An  insol- 
vent was 
brought  up  at 
the  assizes  un- 
der the  com- 
pulsory clauses 
of  the  Lords' 
Aet,  32  Geo. 

SyC^MyM.  16 

and  17,  to  de- 
liver in  a  sohe* 
dnle  of  his  es* 
tatCyaad  not 
beingprepared 
to  do  so  then, 
waa  remand^ 
gennally;  but 
as  BMBet^an 
eodaya  would 
bavBelaipaed 
bflfose  tbenezt 
assizei,  the 
Court,  at  the 
instance  of  the 
prisoner,siade 
an  order  npon 
the  gaoler  to 
bring  faiaa  up 
at  the  subse- 
quent assizes, 
K>r  examina- 
tion, notwith- 
standing the 
lapse  of  60 
davs. 


The  King  v.  RonEET  Belk^ 

X  HIS  defendant  being  in  execution  in  the  county  gaol 
for  Essex,  under  an  attachment  for  a  contempt  in  not  per- 
forming an  award,  and  not  paying  the  costs  of  an  action 
of  ejectment,  in  which  such  award  had  been  made,  was 
brought  up  at  the  last  Lent  assizes  for  Essex,  at  the  in* 
stance  of  the  prosecutor^  to  deliver  in  a  schedule  of  his 
estate  and  effects  under  the  compulsory  clauses  of  the  Iiords' 
Act,  32  Geo.  2,  c.  28,  ss.  16  and  17  (a).  At  those  assizes 
the  prisoner  was  brought  up  accordingly  for  that  purpose, 
but  was  ordered  to  be  remanded  generally,  not  being  then 
ready  to  give  in  his  schedule  pursuant  to  the  notice  which 
had  been  served  upon  him  conformably  to  the  statute.  By 
the  17th  sec.  of  the  statute,  if  the  prisoner  brought  up, 
shall  neglect  or  refuse  to  deliver  in  and  subscribe  a  ju^t 
and  true  account  of  his  whole  estate  and  effects  in  the 
Court  in  which  he  shall  be  brought  up,  or  at  the  assizes,  as 
the  case  may  happen  to  be,  within  twenty  days  next  after 
the  time  of  giving  him  the  notice,  or  within  sixty  days  then 
nextfollowing,  without  sufficient  excuse,  he  may  be  indicted 
for  his  offence,  and  if  found  guilty,  transported  for  seven 
years,  as  in  cases  of  felony,  8cc.  Between  the  Lent  and  the 
Summer  assizes  more  than  sixty  days  would  have  expired, 
and  consequently  the  defendant  could  not  possibly  comply 
with  the  strict  terms  of  the  act,  by  delivering  a  schedule 
"  in  the  Court;**  but  in  the  interval,  and  before  the  60  days 

(a)  See  Rex  v.  Cwtoen,  1  J.  5.  Moore,  494.    8  Taunt.  57,  S.  C. 
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had  elapsed,  he  sent,  per  post,  the  copy  of  a  schedule,  to  ies5. 
the  prosecutor,  notifying  at  the  same  time,  that  he  in- 
tended to  deli?ser  in  the  original  at  the  then  ensuing  assizes.  v' 
At  the  last  Summer  assiaesp  the  learned  judge  who  pre*-  ™i'^- 
sided  on  the  crown  side,  thought  he  had  no  jurisdiction 
over  the  matter  without  an  order  60m  this  Court  fix  the 
exaoination  d  the  piisoner,  inasmuch  as  the  sixtjf  days 
had  elapsed,  and  therefore  the  pnsoner  was  remanded  to 
his  former  oustody. 

JesMopp  now  moved  on  behalf  of  the  prisoner,  for  an  order 
on  the  gaoler  to  carry  the  defendant  before  the  justices 
who  should  hold  the  next  assizes  in  and  for  the  county  of 
Essex,  m  order  that  he  might  be  examined  touching  the 
sohedule  of  his  estate  and  effects. 

The  Court,  mader  the  circumstances  stated,  and  ^- 
wes&ag  to  the  provisions  of  the  Lords'  Act,  thought  they 
had  jurisdiction  to  make  such  an  order,  and  accordingly 

•JesBopp  tocdL  a  ride  in  the  terms  prayed  (a). 

^a)  M  the  IbUowing  Wmhr  gsol  delivery,  4keld  under  a  special  oomauB-  An  order  to 
non,  the pritimer  was  bioogbt  up  before  HiHock,  B.,  for  the  purpose  of  ▼«■  nuSerUic 
hapg  examined  under  the  order  above-mentioned,  but  the  learned  judge  «^^^|^fL^M* 


was  of  opinion  that  he  had  no  authority  to  take  cognizance  of  the  case^  ^^'  "^  avthoriie 

inasmudfa  as  the  order  had  leference  to  the  **  next  assizes,*'  and  not  to  a  or  the  prisoner  at 

ipeoM/  goo/  cblmery  ;  and  Sie  prisoner  was  again  remanded imtil  theiU-  tkSp 

i«rii«  Ltnt  •»»..  Ji^^ii;^  li 

At  the  Lent  assizes  1826,  the  prisoner  was  brought  up,  and  examined  >»<•  ichedaie  a 

by  virtue  of  the  order  above  mentioned.     He  delivered  in  a  scbedtfle  even  soppoaes 

hi  which  no  mention  was  made  of  a  cJatm,  which  he  m^po$ed  he  (had  to  oMjy  to^hm^ 

certain  freehold  property  in  the  counties  of  Oxford  and  Bucks.    It  was  "P®"  fjl^p^' 

urged  that  as  he  had  no  possessory  interest  in  the  property  in  ernes-  tate  and  effects 

,.  ^  , ,  /  -  ^.  ^  /       .       .^    .  wlrhln  the  mean. 

tion,  or  even  any  reasonable  ground  for  expecting  ever  to  enjoy  it,  he  loKofthecom. 

was  not  bound  to  insert  a  fencifiil  claim,  which  might  never  be  realized.  ^e^^,^SIS!  ^' 
Tlie  prisoner  had  brought  two  ejectments  for  the  premises,  in  both  of 
which  he  had  failed,  and  he  was  now  in  execution  upon  an  attachment 
ibr  not  paying  the  costs  of  one  of  those  ejectments.  For  the  prosecutor, 
it  was  insisted,  .that  as  the  prisoner  avowed  that  he  had  a  claim  to  the 
property  in  question,  and  hoped  to  succeed  therein,  he  was  bound  to  in- 
sert it  in  his  schedule,  in  order  that  it  might  be prpsecutod  for  the  benefit 
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Tuetdm/,  Vaughan  v.  Lemckb,  (in  error)(a). 

November  32.    w^. 

Writ  of  error  from  the  Common  Pleas.    The  plaintiff 


fcriptwD  of  k    below  declared  in  assumpsit  a  policy  of  iosunnce,  dated 

puty  applying  the  30th  of  J-Uffwrt,  1810,  at  and  from  Hefc»/ami  to  m 
to  ibe  crown  a      '  '  o  j 

fbrkliceueto  pOTt  or  ports  in  the  Baltic  and  the  Gti/;>A  of  Fmimd, 
m^  wi^  u  iigainst  all  risks,  including  the  risk  of  craft,  and  uutil 
mtde  without  safely  warehoused  in  the  warehouse  of  the  consignees,  at 
TBcaie  thTlu"*  *^*  ^°*'  P'*''*"  °^  places  of  disch&ige,  with  liberty  to  cany 
coiM,  o[  Ti-  and  exchange  real  or  simulated  papers  and  clearances,  and 
affwtedupoa  ^  seek,  join,  and  exchange  convoys,  or  ship  or  ships,  witii 
'*•  leave  to  proceed  and  sail  to,  and  touch  and  stay  at,  any 

ports  or  places  whatsoever,  and  to  touch,  stay,  discharge, 
and  reload  any  cargoes  at  any  port  in  Sweden;  and  to  wait 
for  orders,  and  for  any  purposes  whatsoever,  at  or  off  any 
ports  or  places  they  might  touch  at,  and  to  retam  to  any 
port  or  ports,  without  being  deemed  a  deviation.  At  the 
foot  of  the  pcJicy  there  was  a  memorandmn,  "  On  goods 
as  shall  be  declared  and  valued  hereafter,"  and  indorsed 
on  the  policy  was  a  declaration  specifying  the  goods,  and 
valuing  them  at  10,150/.,  and  stating  the  insurance  to  be 
on  thosfr  goods,  per  the  Vrt>uv>  Hendrkka,  Captain  Bm- 
dricka.  The  plaintiff  below  declared  as  for  a  total  loss. 
Plea,  non-assumpsit,  and  issue  thereon.  At  the  trial,  a 
verdict  was  found  for  the  plaintiff,  damages  600/.,  subject 
pi  the  opinion  of  the  Court  below  upon  a  special  case  set- 
ting out  the  following  facts : — 

The  plaintiff  was  a  merchant  at  Hanover,  and  a  native 

of  his  crediton,  even  though  it  mi^t  ultimately  turn  out  to  be  worthoo- 
thing. 

Alexavdeb,  C.B.,  said  be  certainly  should  Dot  discharge  the  prisoner 
until  he  inserted  in  his  schedule  the  claim  or  pretended  claim  nhich  he 
bad  to  the  estates  mentioned. 

He  prisoner  having  amended  hij  schedule  in  the  particular  desired, 
look  the  oath  prescribed  in  the  statute  and  was  discharged, 

DonAmg  for  the  prosecutor,  and  Jettopp  for  the  prisoner. 

(a)  See  8  J.  B.  Moore,  646.    1  Biug.  473,  S.  C. 
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of  that  countryy  and  at  the  time  of  effecting  the  policy^  of        i825. 
granting  the  license,  of  the  voyage,  and  of  the  loss,  was 
residing  within  the  Hanoverian  dominions.    The  plaintiff      ' "  V. 
in  1810  was  the  owner  of  goods  then  lying  in  Hdigo-      ^^xcke. 
land,  consisting  of  British  colonial  produce,  which  had 
been  imported  thither  from  this  country,  and  were  then  in 
the  poasession  of  his  agents  there.     Heligoland  was  cap- 
tnred  by  the  British  forces  in  1809,  and  has  since  continued 
nnder  the  dominion  of  Great  Britain.    The  plaintiff  hav^ 
ing  resolved  to  send  these  goods  to  some  of  the  neutral 
ports  in  the  Baltic,  employed  as  his  agent  for  that  purpose 
one  Hampe,  and  sent  him  to  Heligoland  in  that  character. 
The  plaintiff  in  August,  1810,  wrote  to  one  KUngender, 
his  agent  in  London,  instructing  him  to  effect  an  insurance 
to  cover  the  adventure;  and  in  consequence  thereof,  and 
prior  to  any  vessel  being  chartered,  Klingender  effected  the 
policy  declared  on,  which  the  defendant  subscribed  for 
600/.    Upon  Hampers  arrival  at  Heligoland,  he  wrote  to 
Klingender,  directing  him  to  charter  a  vessel  and  send  her 
to  Heligoland,  for  the  purpose  of  loading  her  with  the 
plaintiff's  goods;  and  he  also  directed  Klingender  to  pro- 
care  and  send  him  a  license.     Klingender  accordingly,  on 
the  27th  of  August,  1810,  chartered  the  Vrouw  Hendricka, 
a  neutral  vessel,  and,  by  the  terms  of  the  charter-party, 
she  was  to  proceed  to  Heligoland,  or  so  near  thereto  as 
she  could  safely  get,  and  then  load  a  complete  cargo  of 
lawful  and  permitted  merchandise,  and  being  so  loaded  to 
proceed  therewith  to  a  port  in  the  Baltic,  but  not  higher 
up  than  Koningsberg,  and  deliver  the  same.     Klingender 
also  in  pursuance  of  his  instructions  applied  for  and  ob- 
tained the  following  order  in  council  and  license: — 

''  At  the  Council  Chamber,  Whitehall, 
The  28th  day  of  Auguit,  1810. 

*•  Present, 

''  The  Lords  of  his  Majesty's  most  Honourable  Privy 

'   Council. 

(•'  Duplicate). 
'^  Whereas,  there  was  this  day  read  at  the  board,  the 
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1835.         humble  petition  of  C  F.  Hatfipe,  of  London,  merchanl,  it 
is  ordered  in  council  that  a  license  be  granted  to  the  pe- 
v.  titioner  for  permitting  a  resael,  bearing  any  flag  except  the 

L&MGSB.  frenei,  to  proceed  with  a  cargo  of  British  manufaetores, 
colonial  produce,  and  such  goods  as  are  permitted  to  be 
exported  from  Heligoland,  to  any  port  in  the  Baltie,  not 
under  blockade,  notwithstanding  all  the  documents  which 
accompany  the  ship  and  cargo  may  represent  the  same  to 
be  destined  to  any  other  neutral  or  hostile  port,  aad  to 
whomsoever  such  property  may  appear  to  belong,  upon 
condition  that  die  name  and  tonnage  of  the  vessel,  name  of 
her  master,  and  time  of  her  clearance  from  Hettgohmdi 
shall  be  indorsed  upon  the  said  license;  and  that  a  ceitifi*- 
oate  from  the  proper  officer  of  the  customs  at  Heligoland 
shall  accompany  the  cargo,  certifying  that  the  same  was 
originally  exported  fhxn  the  united  kingdom :  such  hoens9 
to  remain  in  force  for  four  months  from  the  date  hereof; 
and  at  the  expiration  of  that  period,  or  sooner  if  the  voyage 
be  completed,  to  be  deposited,  as  the  case  may  be,  with 
the  commissioner  of  his  majesty's  customs  at  the  port  of 
Ijondon,  or  with  the  collectors  of  the  customs  at  the  out*- 
ports.  And  the  Right  Honourable  Richard  Ryder,  one  of 
his  majesty's  principal  secretaries  of  state,  is  hereby  spe*' 
ciaUy  authorised  to  grant  such  licence,  in  case  he  diall  see 
iu>  objection  thereto,  annexing  to  such  license  the  dupli* 
cate  of  this  order,  herewith  sent  for  that  purpose. 

"  ChetwyndJ' 

"  To  all  Commanders  of  his  Maj^y's  Ships  of 
War,  Privateers,  and  all  others  whom  it  may 
ooneem,  greeting  :^^ 
*'  I,  the  undersigned,  one  of  his  majesty's  principal  se- 
cretaries of  state,  in  pursuance  of  the  authority  given  t^ 
me  by  his  majesty,  by  order  in  council,  under  and  by  vir- 
tue of  power  given  to  his  majesty  by  an  act  passed  in  the 
48th  year  of  his  majesty's  reign,  entitled,  '  an  act  to  per- 
mit goods  secured  in  warehouses  in  the  port  of  London,  to 
be  removed  to  the  out-ports  for  exportation  to  any  part  of 
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Euraptf  for  empowering  his  m^esty  to  direct  that  licenseft         i835. 
which  his  majesty  is  authorised  to  grant  nnder  his  sign 
manual,  may  be  granted  by  one  of  his  majesty's  principal  V. 

secretaries  of  state,  and  for  enabling  his  majesty  to  permit  Lbmckb. 
the  eatportation  of  goods  in  yessels  of  less  bnrthen  than  are 
now  allowed  by  law,  during  the  present  hostilities,  and 
until  one  month  after  the  signature  of  the  preliminary  ar* 
tides  of  peace:' — and  in  pursuance  of  an  order  of  council 
espeoiaUy  authorizing  the  grant  of  this  license,  a  duplicate 
of  which  order  of  council  is  hereto  annexed,  do  hereby 
grant  this  license  for  the  purpose  set  forth  in  the  said  or- 
der of  council,  to  C.  F.  Hampe,  of  London,  merchant,  and 
do  hereby  permit  a  vessel,  bearing  any  flag  except  the 
Fretich,  to  proceed  with  a  cargo  of  BriiUh  manufactures, 
colonial  produce,  and  such  goods  as  are  permitted  by  law 
to  be  exported  from  Heligoland  to  any  port  in  the  Baltic 
not  under  blockade,  notwithstanding  all  the  documents 
which  accompany  the  ship  and  cargo  may  represent  the 
same  to  be  destined  to  any  neutral  or  hostile  port,  and  to 
whomsoever  such  property  may  appear  to  belong;  provided 
that  the  name  and  tonnage  of  the  vessd,  name  of  her  ina»* 
tSTy  and  time  of  her  clearance  from  Heligoland,  shall  be 
indorsed  on  this  license,  and  that  a  certiflcate  from  the 
proper  officer  of  the  customs  at  Heligoland  shall  accom* 
pany  the  cai^o,  certifying  that  the  same  was  originally  ex- 
ported from  the  United  Kingdom.  This  license  to  remain 
in  force  for  four  months  from  the  date  hereof ;  and  at  the 
expiration  of  that  period,  or  sooner  if  the  voyage  be  com- 
pleted, this  license  shall  be  deposited  as  the  case  may  be, 
with  the  oommissioneTS  of  his  majesty's  cnstoms  at  the 
port  of  London,  or  with  the  collectors  of  the  eoatoms  at  the 
oiitp>porte. 

''  Given  at  Whitehall,  the  28th  day  of  August,  1810, 
in  the  fiOth  year  of  his  Majestjr's  reign. 

"  R.  Ryder." 

The  indorsements  and  certificate  required  by  the  license 
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1825.        .were  duly  made.    The  C«  F»  Hampe  named  in  the  order  of 
^"^^'       council  and  license  was  the  Hampe  employed  by  the  plain* 
v.  tiff  as  above  stated.    The  vessel  proceeded  to  HeUgolandf 

and  upon  her  arrival  there  the  goods  specified  in  the  policy 
were  shipped  on  board  by  Hamper  the  goods  being  the 
property  of  the  plaintiff,  and  of  the  value  stated  in  the  po» 
licy.    On  the  17th  oi  September,  1810,  the  vessel  with  her 
cai^  sailed  under  Convoy  from  Heligoland,  Hampe  being 
on  board  as  supercargo*  bound  for  Swinemundef  in  the 
Prussian  dominions*     On  the  Slst  o{  October,  1810,  she 
arrived  with  her  said  cargo  in  the  roads  of  Stoinemunde,  and 
soon  after  her  arrival  the  vessel  and  her  cargo  were  seized 
by  a  Prussian  military  force,  and  were  subsequently  con* 
demned  by  the  public  authorities  at  Swinemunde,  and  the 
cargo  became  wholly  lost  to  the  plaintiff.     Before  any  of 
these  circumstances  had  taken  place,  Hanover  was  taken 
possession  of  in  a  hostile  manner  by  the  French  troops,  and 
during  the  whole  period  of  the  above-mentioned  transactiaa 
the  powers  of  government  were  exercised  in  Hanioter  by 
Jerome  Buonaparte,  the  brother  and  ally  of  Napoleon 
Buonaparte,  who  was  then  at  the  head  of  the  lyench  go- 
venmient,  and  at  war  with  this  country;  Jerome  Buona^ 
parte  having  assumed  the  title  of  king  of  Westphalia,  and 
Hanover  having,  on  the  10th  of  July,  1810,  been  declared 
by  Napoleon  Buonaparte  a  department  of  the  jkingdom  of 
Westphalia:  but  these  acts  were  never  recognised  by  the 
government  of  this  country,  nor  was  any  cession  of  Hano^ 
ver  made,  nor  any  war  declared  between  Hanover  and  this 
country.    Either  party  was  to  be  at  Uberty  to  turn  this 
special  case  into  a  special  verdict.    The  court  of  Common 
Pleas  gave  judgment  for  the  plaintiff  below  upon  the  spe- 
cial case  (a),  which  was  afterwards  turned  into  a  special 
verdict,  setting  out  the  same  facts,  and  which  the  defend- 
ant below  removed  into  this  Court  upon  an  assignment  of 
error. 

(o)  Lemeke  v*  Vaugktm,  8  J.  B.  Moore,  646.    1  Bing.  473,  S.  C. 
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F.  Pollock,  for  the  plainti£P  in  error.     The  judgment  of       1825. 
the  court  below  is  erroneous,  and  must  be  reversed.    The     ,''^"''*^ 

Vaughan 

license  did  not  protect  the  adventure.    It  was  granted  to  v. 

an  individual  described  upon  the  face  of  it  as  a  merchant 
of  London,  but  who  in  fact  was  not  so ;  consequently  there 
was  a  concealment,  or  misrepresentation  of  facts,  and  a 
fraud  upon  government,  which  rendered  the  license  void. 
It  was  decided  in  Klingender  v.  Bond  {a),  which  was  an 
action  upon  the  very  same  policy  out  of  which  the  present 
case  springs,  that  the  description  of  Hampe  as  a  merchant 
of  London,  when  in  fact  he  resided  elsewhere,  was  a  fraud 
upon  government,  which  avoided  the  license,  and  barred 
the  plaintiff's  claim  upon  the  policy.  Hampe  was  a  na- 
tive and  a  resident  of  Hanover,  and  looking  at  the  then 
state  of  that  country,  it  is  clear  that  the  British  govern- 
ment did  not  intend  to  grant  such  a  license  to  such  an  in- 
dividual, for  he  was  then  actually  in  the  situation  of  an 
alien  enemy.  [Bay ley,  3,  I  think  not;  the  inhabitants 
of  Hanover  cannot  be  considered  as  being  then  alien  ene- 
mies, because  Hanover  was  not  ceded  to  France,  nor  did 
Great  Britain  ever  declare  war  against  Hanover'].  At  any 
rate  the  person  obtaining  tlie  license  was  mis-described 
upon  the  face  of  it;  and  that  is  a  fraud  which  invalidates 
the  license.  [Bayley,  J.  How  can  we  say  that  the  mis- 
description of  Hampe,  even  if  it  amounts  to  that,  was  done 
fraudulently?  The  jury  have  not  found  fraud  as  a  fact]. 
Nor  need  they.  In  Mennett  v.  Bonham{b),  the  Court  held 
the  license  void  for  fraud,  and  yel  there  the  jury  had  not 
foimd  fraud  as  a  fact.  [  Bayley,  J.  That,  and  the  other 
cases  of  the  same  class,  have  all  been  over-ruled  by  the 
subaequent  decision  of  the  court  of  Exchequer  Chamber 
in  Flifidtv.  Scott{c)].  It  is  submitted  not,  so  far  as  re- 
gards this  particular  point.  Some  of  the  observations 
made  by  the  Court  in  Mennett  v.  Bonkam  are  particularly 
applicable  to  this  case.  Lord  Ellenborough  said,  "  Many 
public   inconveniences  might  arise  from  permitting  an 

(a)  14  East,  484.  (b)  15  East,  477.  (c)  5  Taunt.  674. 
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indiscriminate  intercourse  to  alien  enemies  between  our  own 
ports  and  those  of  the  enemy,  which  might  with  less  ha- 
zard be  permitted  to  our  own  subjects;  many  collateral  ne»- 
gociations  might  be  instituted  injurious  to  the  state  in  one 
case,  which  could  not  be  expected  in  the  other.  All,  how*- 
ever,  which  I  demand  for  the  security  of  the  state,  is,  that 
it  should*  appear,  by  the  terms  of  the  license,  that  where  it 
is  used  to  cover  a  trade  by.  the  subject  of  an  enemy,  fircHu 
this  country  to  a  hostile  port,  such  an  use  of  it  should  have 
been  within- the  contemplation  of  the  govammmt  issuing 
it;  that  the  government  should  not  be  hood^winked  as  to 
the  real  object  of  the  parties  obtaining  it:''  and  Bayley,  J., 
said^  '*  Two  questions  have  been  made;  one  upon  the  con*- 
struction  of  the  license ;  in  deciding  which,  we  ought  to 
consider  what  was  the  intaition  of  the  crown  at  the  time 
it  was  granted,  as  it  may  be  collected  from  the  license  it- 
self; for  it  should  appear  that  the  king  was  put  in  posses- 
sion at  the  time  of  all  the  circumstances  and  objects  to 
which  it  was  to  be  applied/'  Now  here,  government  was 
hoodwinked,  and  the  king  was  not  put  in  possession  of  all 
the  circumstances;  for  Hampe  was  represented  as  a  mei^ 
chant  of  London,  being  at  the  time  resident  in  Hanover^ 
which  place  was  under  the  dominion  of  the  enemy. 
Hampe,  therefore,  viras  in  the  situation  of  an  alien  enemy, 
for  so  soon  as  the  French  took  possession  of  Hanover,  the 
inhabitants  of  that  country  ceased  to  be  subjects  of  Crreat 
Britain  snd  became  subjects  of  jFrance;  their  property  be- 
came liable  to  seizure  by  the  British  government,  and  they 
themselves  became  the  enemies  of  the  British  government; 
and  to  a  person  so  situated,  it  is  impossible  to  suppose 
that  the  crown  could  have  intended  to  grant  this  license. 


D.  F.  Jones,  contr^,  was  stopped  by  the  Court. 


Abbott,  C.  J.---1  am  clearly  of  opinion  that  the  judg- 
ment of  the  court  of  Common  Pleas  was  right,  and  ought 
to  be  affirmed.    The  modem  csjses  upon  this  subject  have 
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established  a  different  and  uiore  enla,rged  and  liberal  rule 
of  construction  than  was  acted<  upon  in  earii^-decisionSy 
and  I  think  the  changei  ia  right.  The  rule  now  is,  that  in 
construing  ijastniments  of  this  nature,  we  are  to.  look  to 
their  substance,  not  their  fonn.  It  was  decided  in  JFlindi 
V,  Scott,  by.  the  court  of  Exchequer  Qhajnb^r,  that  lir 
censes  to  trade  with  an  enemy  arei  to  be  con^tmed  libe- 
rally, and  that  though  an  agent,  in  obtaining  a  Uc^ise, 
did  not  represent  to  the  privy,  council  that  he  ap[^ed  on 
behalf  .of  a  hostile  trader,  the  oonceaknent  did  not  vacate 
the  license,  or  vitiate  the  foticy;  and  if  it  is  immaterial 
to  the  validity  of  the  license  who  the  person  is  to  whom 
the  goods  belong,  and  how  he  is  described,  it  would  be 
Yery  difficult  to  say  that  the  mode  .of  <lescribijig  .the  per- 
son who  actually  applies  for  the  license  can  be  material 
either.  Some  very  special  cases  might  perhaps  be  ima- 
gined, in  which  a  misdescription  in  that  respect  might  be 
a  fraud  upon  the  crown,  and  might  defeat  the  license ; 
but  this  is  not  one  of  those  cases ;  and  generally  speaking, 
it  must  be  perfectly  immaterial  who  the  party  is  that  ap- 
plies for  the  license,  or  how  he  is  described.  Hanover 
was  at  the  time  of  this  transaction  a  part  of  the  British 
dominions.  The  great  object  of  granting  these  licenses 
was  to  promote  the  trade  of  Great  Britain  and  her  depen- 
dencies ;  and  it  would  tend  entirely  to  destroy  that  object, 
if  we  were  to  hold  that  the  license  and  the  policy  in  this 
case  were  void. 
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Baylby,  J. — I  am  of  the  same  opinion.  When  Mennett 
V.  Bonham,  and  some  of  the  other  cases  upon  this  sub- 
ject were  decided,  the  principles  upon  which  these  licenses 
have  been  granted,  and  by  which  they  ought  to  be  con- 
strued, were  not  thoroughly  understood;  but  they  have 
^since  been  put  upon  the  right  footing,  and  I  think  the 
late  decisions  are  those  by  which  we  ought  to  be  guided. 
The  earlier  cases,  where  the  licenses  were  held  to  be  void, 
were  decided  upon  the  ground  of  some  concealment  or 
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fraud,  as  in  the  Jonge  Johannes  (a);  but  there  was  no 
fraud  or  concealment  in  this  case,  and  if  there  was,  the 
jury  ought  to  have  found  it  as  a  fact,  for,  upon  a  special 
verdict^  particularly,  we  are  precluded  from  presuming 
frauds  where  none  is  found  by  the  jury.  The  general  lan- 
guage of  the  license  shews  that  it  is  perfectly  immaterial 
to  the  meaning  and  intent  of  government  in  granting  it, 
who  or  what  the  person  for  whom  the  license  is  obtained, 
or  to  whom  the  goods  belong,  may  be ;  the  object  of  go- 
vernment is  the  promotion  of  trade,  and  it  would  be  most 
prejudicial  to  that  object  to  say,  that  the  plaintiff  below 
could  not  recover  upon  this  policy. 


HoLROYD,  J.,'  and  Littlbdale,  J.,  briefly  expressed 
themselves  of  the  same  opinion. 

Judgment  affirmed. 

(a)  4  Rob.  Adm.  Rep.  263. 


Nav^l^22.  Barrow  and  another  v.  Bell. 

Policy  of  iD-  xJECLARATION  in  assumpsit  on  a  policy  of  insurance 
SSSr^O. .  on  goods  warranted  free  from  average,  unless  general,  or 
warranty  the  ship  should  be  stranded :  the  first  count,  special,  set- 
^e,  "  unless  ^^^S  ^^^  ^  ^®  {blOa  ;  the  second,  general,  alleging  that 

general,  or  the  f;]^Q  ship  was  stranded.     Plea,  non  assumpsit,  and  issue 

ship  be  strand- '  .  _ 

ed.^'    On  the  thereon.     At  the  trial  before  Littledale,  J.,  at  the  London 

voyage  the  adjourned  sittings  after  last  Michaelmas  term,  the  jury 
driven  by        found  a  verdict  for  the  plaintiffs,  subject  to  the  opinion  of 

^^ntoaSr-  ^^®  Court  upon  the  following  case  :— 

bour,  at  the 

Qkoudi  of  which  she  struck-  upon  an  anchor,  and  was  in  danger  of  sinking :  to  prerent 
which,  she  was  warped  higher  up  in  the  harbour,  where  she  took  the  ground,  and  re- 
mained fast  half  an  hour  :-^Held,  that  the  ship  was  stranded,  within  the  meaning  of  the 
policy. 
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The  plainti£5b,  who  are  merchants  at  Manchester,  on  the  1825. 
18th  NovenAer,  1822,  caused  to  be  effected  a  policy  of  ^^^' 
insurance  on  the  Latona,  at  and  from  Liverpool  to  CUbral-  and  another 
tar,  on  goods  which,  were  wanranted  free  from  average,  q^ll 
unless  general,  or  the  ship  should  be  stranded.  The  goods 
insured  were  subsequently  declared  to  be  manufactured 
cottons,  and  valued  at  the  sum  of  6000/.  by  an  indorse- 
ment on  the  policy.  The  defendant  subscribed  the  policy 
for  200/.  The  plaintiffs  were  interested  to  the  full  amount 
of  the  sum  insured.  On  the  11th  December  the  Latona 
set  sail  with  the  goods  insured  on  board,  on  her  voyage 
from  Liverpool  to  Gibraltar.  On  the  16th  December  she 
was  compelled  by  contrary  winds  and  tempestuous  weather 
to  bear  away  for  Holyhead.  Between  eight  and  nine  in 
the  afternoon  she  took  on  board  a  pilot  in  Holyhead  Bay, 
who  piloted  her  into  the  harbour^  which  was  thickly 
crowded  with  shipping;  and  while  entering  she  was  ob- 
served by  some  of  the  crew  on  board  to  have  struck  upon 
something,  but  her  progress  was  not  thereby  retarded ; 
she  was  moored  under  the  directions  of  the  pilot  about  the 
middle  of  the  harbour,  and  in  about  fourteen  feet  water. 
The  pilot  immediately  went  on  shore,  but  had  scarcely 
quitted  the  ship,  when  it  was  discovered  that  she  had 
sprung  a  leak,  and  he  had  been  but  a  few  minutes  on 
shore,  when  the  captain  came  to  him  and  informed  him 
that  the  ship  was  sinking.  Every  exertion  was  used  at 
the  pumps  by  those  on  board,  and  the  pilot  and  captain 
immediately  returned  and  brought  with  them  four  men  and 
a  boat.  They  found  four-feet  water  in  the  hold,  and  rig- 
gisd  both  pumps.  Had  the  ship  remained  at  her  moorings 
she  must  have  sunk.  The  cable  was  slipped  for  expe- 
dition, and  the  ship  was  warped  further  up  the  harbour 
towards  the  east  end  of  the  custom-house  quay.  No  sails 
were  put  up,  as  the  wind  was  blowing  contrary  to  the 
direction  in  which  the  ship  was  hauled.  By  means  of  the 
warps  the  ship  was  drawn  upon  the  ground,  which  was  at 
a  place  about  a  quarter  of  a  mile  from  where  she  had  been 
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1825.       moored.     She  could  not  be  got  nearer  to  the  qtiay  than 
Jr^^**^     withih  about  seven  Of  eiffht  yoids  fitem  the  east  cofner  of 

Barrow 

and  another  it.    This  took'  piac^  between  nine  and  ten  o'clock,  and 
Bell       ^^^  ^^^  'was  highest  between  eleven  and  twelve.  The  ship 
lay  for  half  an  hoar  upon  the*  ground,  and-  was  then  as 
the  tide  rose  hauled  heafer  to  the  quay,  mid  ultimately 
dougside  the  east  end  of  it/ as  high-up  as  the  steps  lead- 
ihg  On  to  the  qu&y  would  allow.-  AboUt  one  o'clock  on 
the  foUbwinginoming  the  tide  left  her  upon' the  ground, 
and  she  was  then  pumped  dry/and'the  leak  fastaaied  by  a 
darpenter,  who  came  on  board  for  that  tide.  :  On  the  fol- 
lowing tide  the  ship  was  taken  alongside  the  west  end  of 
the  quay,  where  vessels  usually  discharge,  and  the  cargo 
was  then  unladen' and  examined.    The  leak,  which  proved 
to  be  on  the  larboard  side^  just  tinder  the  stem,  and  to 
have  been  caiused  by  the  ship  striking  upon  the  fluke  of 
an  anchor  in  coming  into  the  ha:rbour,  was  afterwards 
completely  repaired,  and  the  cargo  reladen,  and  afl^r  the 
space  of  a  fortnight  she  returned  to  her  original  moorings 
in  th^  middle  Of  the  harbour.    The  ship  woidd  draw  eight 
01^  nine-feet  water,  and  in  the  place  where  she  was  first 
moored  there  would  at  the  height  of  the  tide  be  ufiwards 
of  fourteen  feet,  but  at  low  water  in  that  jriace  there 
wouM  not  be  more  than  flt>m  one  to  two  feet.    At  die  en- 
trance of  the  harbour  there  is  at  low  water  about  seventeen 
feet, '  and  it  grows  gradually  less  higher  up  the  harbour. 
Until  it  becomes  quite  dry.    The  ships  in  the  harbour 
generally  lie  afloat  both  at  the  flood  and' ebb  tide,  but 
when  the  harbour  is  much  crowded,  as  was  the  case  when 
die  Laiona  entered,  they  are  obliged  to  be  carried  so  high 
up  as'to  be  dry,  and  lie  on  the  mud  when  the  tide  is  out. 
The  Latona  proceeded  upon  her  voyage  again  on  the  28th 
December,  and  reached  her  ultimate  destination  at  Gibral- 
tar with  the  goods  insured  on  board  on  the  12th  February, 
1823.    The'  goods  insmred  were  damaged  by  the  injury 
sustained  to  the  amount  of  1 1/.  3s.  6d.  per  cent,  on  the 
defendant's  subscription  to  the  policy. 
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Campbell,  for  the  plaintifis.    The  short  question  in  this       i825. 
ease  is,  whether  the  ship  was  stranded  within  the  meanint;     y^^^"^ 

Barrow 

of  the  policy ;  it  is  confidently  submitted  that  she  was.  and  another 
She  wis  driven  into  harbour  by  tempestuous  weather;  ^^' 
"whea  brought  to  her  moorings  she  was  found  to  be  in  a 
sinking  state,  and  she  was  in  consequence^  and  in  order 
to  prevent  her  sinking*  hauled  up  on  the  ground,  where 
she  lay  for  half  an  hour.  It  is  true  that  the  stranding  was 
a  wilful  act,  and  that  the  damage  done  to  the  cargo  did 
not  result  from  that  cause;  but  that  is  immaterial,  be- 
cause it  is  now  settled,  that  where  a  ship  is  stranded,  the 
insurer  is  liable  for  a  partial  loss,  though  such  loss  did  not 
arise  from  the  stranding.  Burnett  v.  Kensington  (a),  Har- 
mon y.  Vaux  (fr).  In  Dobson  ▼.  Bolton  (c),  a  ship  having 
run  on  some  wooden  piles  four  feet  under  water,  erected 
about  nine  yards  from  the  shore  to  keep  up  the  banks  of 
the  river,  and  having  lain  on  these  piles  till  they  were  cut 
away,  this  was  held  to  be  a  stranding.  It  was  held,  in 
Heame  v.  Edmonds  (d),  that  where  a  vessel  took  the 
gnmnd  in  going  up  the  river  at  Cork,  in  the  ordinary 
course  of  navigation,  and  was  damaged,  it  was  not  a 
stranding;  but  that  was  because  the  accident  happened 
in  the  ordinary  course  of  the  voyage,  and  upon  that  prin- 
ciple the  Court  distinguished  that  case  from  Carruthers  v. 
Sydebotham  (e).  There  a  ship,  being  under  conduct  of  a 
pOot,  in  her  course  up  the  river  to  Liverpool,  was,  against 
the  advice  of  the  master,  fastened  at  the  pier  of  a  dock 
basin  by  a  rope  to  the  shore,  and  left  there,  and  she  took 
the  ground,  and  when  the  tide  left  her  fell  over  on  her  side 
and  bilged,  in  consequence  of  which  when  the  tide  rose 
she  filled  with  water,  and  the  goods  were  damaged ;  and 
that  was  held  to  be  a  stranding,  because  the  ship  had 
been  improperly  taken  out  of  her  ordinary  course.  The 
same  distinction  was  recognised  in  Rayner  v.  Godmond  (/), 
where  Bayley,  J.,  said  those  two  cases  were  reconciled, 

(a)  7  T.  R.  210.  (6)  3  Camp.  429.  (c)  Marsh.  Ins.  231. 

(d)  4  J.  B.  Moore,  15.    1  B.  &  B.  388,  S.  C.      (e)  4  M.  &  S.  77. 

(/)  5  B.  &  A.  225. 


V 


248  CASES    IN    THE   KING's    BENCH, 

1825.       and  that  the  true  construction  was,  "  that  where  in  the 

l^"'^*      ordinary  course  of  the  voyage  the  ship  must  go  on  the 

aod  another  strand,  the  underwriter  is  exempt ;  but  where  it  arises  from 

Bell        ^^  accident,  and  out  of  the  ordinary  course,  he  is  liable." 

The  only  case  at  all  opposed  to  this  current  of  authorities, 

is  that  of  Baring  v.  Henkk  (a),  where  it  was  decided  that 

where  a  ship  in  the  river  Thames  was  run  foul  of  by  two 

other  vessels,  and  being  thereby  driven  aground  remained 

fast  for  an  hour,  it  was  not  a  stranding ;  but  the  law  of 

that  case  is  very  questionable,  and,  besides,  it  differs  from 

the  present,  because  here  the  stranding  was  resorted  to  as 

the  only  means  of  preventing  the  total  loss  of  the  ship. 

F,  Pollock^  contr^.  The  vessel,  in  this  case,  was  not 
stranded  within  the  meaning  of  the  policy.  That  which 
is  called  a  stranding  here,  was,  in  fact,  a  mere  removal  of 
the  ship  from  one  part  of  the  harbour  to  another.  In  Car-- 
ruthers  v.  Sydebotham,  and  Rayner  v.  Godmondt  the  damage 
to  the  goods  was  caused  by  the  stranding.  ^Littledak,  J. 
That  would  make  no  difference  in  point  of  law].  The  rule 
of  construction  laid  down  in  those  cases  seems  somewhat 
narrow  in  principle ;  and  even  adopting  that  rule.  Baring 
V.  Henkk  is  an  authority  in  favour  of  the  present  defend- 
ant, for  there  the  vessel  was  not  in  the  course  of  her  voy- 
age when  she  was  driven  aground,  and  yet  it  was  held 
that  she  was  not  stranded.  Here  the  damage  done  to  the 
goods  was  occasioned  by  the  ship  striking  upon  the  fluke 
of  an  anchor — after  that  she  was  moored  in  deep  water ; 
and  the  subsequent  act  of  hauling  her  upon  the  shore  was 
one  totally  unconnected  with  the  ordinary  course  and  pur- 
poses of  the  voyage,  and  for  which  the  insurer  should  not 
be  held  responsible. 

Abbott,  C.  J. — I  am  clearly  of  opinion  that  this  was 
a  stranding  within  the  meaning  of  the  policy.  The  dis- 
tinction taken  in  the  cases  cited  on  the  part  of  the  plaintiff 

(a)  Marsh;  Ins.  240,  2d  ed. 
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appears  to  me  both  sound  and  reasonable,  and  I  think  it       1B25. 
applies  most  forcibly  to  the  present  case.    For,  what  are     b^J[^ 
the  facts  here  ?  The  ship  is  driven  into  a  harbour  by  stress  and  another 
of  weather*     In  going  into  the  harbour  she  meets  with  an       bell. 
accident,  and  is  no  sooner  moored  in  deep  water  than  she 
is  found  to  be  in  a  sinking  state.    To  prevent  her  from 
Binking  she  is  removed  to  another  part  of  the  harbour, 
vvhere  she  immediately  takes  the  ground,  and  remains  fast 
upon  it  for  half  an  hour.     I  confess  I  do  not  know  how  to 
distinguish  such  a  case  from  the  case  of  a  ship  at  sea, 
which  being  leaky  and  in  danger  of  sinking  in  a  storm,  is 
allowed  to  drive  upon  the  beach  of  the  main  ocean  as  the 
only  means  of  preventing  her  total  destruction.     It  seems 
to  me,  therefore,  that  this  case  is  within  the  principle  of 
Burnett  v.  Kensington,  and  that  the  plaintiffs  are  entitled 
to  recover. 

The  other  judges  concurred. 

Judgment  for  the  plaintiff. 


Tiie$dau 

Thomas  Snell  v.  John  Snell  and  Robert  Heard.   NovenSerizd. 

C/OVENANT  for  net  delivering  sufficient  timber  for  the    Declaration 
repairs  of  certain  premises  situate  in  the  parish  o(  Beaford,  ^n  aleaae'to*' 
in  the  county  of  Devon.    At  the  trial,  before  Abbott,  C.  J.,  deliver  timber, 
at  the  Devonshire  summer  assizes,  1824,  the  plaintiff  ob-  the  demised 

tained  a  verdict,  damages  3000/.,  subject  to  the  award  of  P'?™**®^'  *^f- 

1      t  1  .   .         i.  i_.    4^  ficientforthe 

an  arbitrator,  and  subject  to  the  opmion  of  this  Court,  upon  repairs  there-  ' 

the  following  case:-  SfiS^i 

Jonathan  Ivie,  by  a  certain  indenture  of  lease,  dated  timber  grow- 
ing on  Uie 
premises  sufficient  for  the  repairs,  but  that  defendant  did  not  deliver  it.  Defendant  set 
out  the  lease  upon  oyer,  and  pleaded,  first,  non  est  &ctum  ;  and  second,  that  there  was 
not  timber  growing  on  the  premises  sufficient  and  proper  for  the  repairs.  Issue  on  both 
pleas : — ^Held,  first,  that  the  only  question  upon  the  first  issue  was,  whether  the  defendant 
wd  executed  the  lease  as  set  out ;  for  the  lease,  so  set  out,  became  part  of  the  declara- 
tion, and  its  legal  efiect  could  not  be  Questioned  except  upon  demurrer.  Held,  second, 
that  the  second  plea  was  good,  although  it  did  not  allege  tnat  there  was  not  timber  grow- 
ing on  the  premises  sufficient  for  the  repairs,  or  any  part  thereof. 
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1825'.        10th'  April,  1775^  and  made  between  the  said  J.  /.  of  the 
'^'^'     one  part,  and'  one  Anthony  Snell,  of  the  other  part»  de- 
V.         mised  for  the  term  of  99  years  then  next  ensuing,  oertain 
<m/u^er.  °u»«uages.  gardens,  &c.,  and  all  those  two  water-grist- 
mills  and  miU-hotises,  with  the  appurtenances,  called  J3ea- 
ford  Milhy  together  with  all  those  head-wears,  mill-pools, 
&c.;  and  also  all  that  coppice  known  by  the  name  of 
Beajbrd  Wood,  with  the  appurtenances,  (excepting  unto 
the  said  J»  /.,  his  heirs  and  assigns,  all  timber  and  timber- 
like trees,  and  saplings  of  oak,  ash,  elm>  and  beech,  then 
growing,  or  thereafter  to  grow  on  the  said  premises,  or  any 
part  thereof,  with  free  liberty  of  ingress  and  egress  for  the 
said  J,  L,  his  heirs  and  assigns,  agents,  workmen,  and 
servants,  at  all  times,  to  view,  fell,  work  up,  and  cany 
away  the  same,  during  the  term  thereby  granted) ;  and  the 
said  wood,  called  Beaford  Wood,  to  be  kept  for  wood  and 
timber  as  formerly,  except  two  acres  to  be  grubbed  up,  and 
certain  parts  in  the  occupation  of  William  Heard.    And 
the  said  A,  S.  did,  by  the  said  lease,  for  himself,  his  ex- 
ecutors. See.,  covenant,  promise,  and  grant,  to  and  with 
the  said  J.  L,  his  heirs  and  assigns,  that  he  the  said  A.  S., 
his  executors,  &c.,  should  and  would,  at  his  and  their  own 
proper  costs  and  charges,  repair  and  amend,  and  keep  in 
good  and  sufficient  repair,  as  well  the  said  mills,  mill- 
houses,  flood-hatches,  mill-leats,  and  head-wears,  so  as  the 
two  water-grist-mills,  mill-house,  mill-leat,  and  head- wears, 
and  all  other  things  belonging  to  them,  might  be  kept  as 
large,  strong,  and  useful  in  every  respect,  as  they  at  any 
time  had  formerly  been ;  and  being  so  kept  in  good  and 
sufficient  repair,  he  the  said  A.  S.,  his  executors,  8cc,, 
should  and  would  likewise,  at  his  and  their  own  proper 
costs  and  charges,  well  and  sufficiently  uphold,  sustain, 
and  maintain  all  and  singular  the  said  demised  premises, 
with  the  appurtenances,  as  well  houses,  walls,  and  cover- 
ings, as  the  said  two  mills  and  wears,  and  all  hedges, 
ditches,  gates,  bars,  stiles,  and  fences,  with  all  needful  and 
necessary  reparations  and  amendments  whatsoever,  when 
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ffid  as  often  as  need  should  require,  during  the  said  term,  1825. 
and  the  same  mills,  wears,  leat,  hatches,  and  all  oth^  the 
premises,  with  the  appurtenances,- so  well  and  sufficiently 
repaired,  sustained,  upholden,  maintained,  and  amended,  ^^^^ 
at  the  end  of  the  said  term,  should  and  would  'leave  and 
yield  up  the  same,  the  said  A.  S.,  his  exeaUori,  adminis^ 
tra^Sf  and  assigns,  having  and  taking,  by  delivery  of  the 
said  J,  /.,  his  heirs  or  assigns,  steward  or  agent,  sufficient 
timber  growing  ou  the  premises  for  repairing  the  said  mes^ 
suagts,  tenements,  mills,  and  premises,  during  the  said  term. 
In  pursuance  of  the  said  lease,  A.  Si  entered  upon  and 
took  possession  of  the  demised  premises.  The  plaintiff  is 
assignee  of  the  leases,  and  is  in  possession  of  the  demised 
premises.  The  defendants  are  the  assignees  of  the  rever- 
sion. The  demised  premises  requiring  repair,  the  plaintiff 
demanded  6t  the  defendants  sufficient  timber,  growing  on 
the  premises,  to  be  debvered  to  him  for  repairing ;  and  the 
defendtots  having  neglected  to  furnish  the  same,  the 
plaintiff  brought  his  action  to  recover  in  damages  for 
breach  of  covenant  under  the  circumstances.  The  decla- 
ration stated,  that  Jonathan  Ivie,  by  indenture  of  10th 
April,  1775,  did  demise  to  Anthony  Snell,  certain  mes- 
suages, tenements^' mills,  and  premises,  (except  as  in  the 
said  indenture  ^excepted),  and  that  the  said  A.  S.  did,  in 
stnd  by  the  said  indenture,  for  himself,  his  executors.  Sec, 
covenant,  promise,  and  grant,  to  and  with  the  said  J.  L,- 
his  heirs'  and  assigns,  that  he  the  said  A.  8.,  his  ex^utors, 
&c.,  should  and  would,  at  his  and  their-  own  proper  costs 
and  charges,  repair  find  amend,  and  keep  in  good  and  suf- 
ficient repair, 'the  said  messuages,  tenements,  'mills,  and 
premises*;  and  being  so  kept  in  good  and  sufficient  repair, 
he,  his  executors,  &c.,  should  and  would  likewise,  at  his 
and  their  otm^  proper  costs  and  charges,  well  and  suf- 
ficiently uphold)  sustain,  and  maintain  the  said  messuages, 
tenements,  mills,  and  premises.  And  the  said  /.  S.  did, 
in  and  by  the  said  indenture,  for  himself,  his  heirs  and 
assigns,  covenant,  promise,  and  agree  tp  and  with  the  said 
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1825.       A,  S.,  his  executois,  8Lc./that  he  the  said  «7.  L,  his  heirs 
'^"'*'^      or  assigns,  steward  or  agent,  would  deliver  sufficient  tim- 
V.  ber,  growing  on  the  premises,  to  repair  the  said  messuages, 

audan^er.  ^^^^^^^^^  mills,  and  premises,  during  the  said  term. 
Subsequently  having  stated  a  demand  and  request  that 
the  said  defendants  would  deliver  sufficient  timber,  grow- 
ing on  the  demised  premises,  for  completing  the  repaiis; 
the  declaration  averred  notice  given  to  the  defendants, 
that  he,  the  plaintiff,  was  ready  and  willing,  and  that  it 
was  his  intention  to  do  and  complete  such  repairs,  so  soon 
as  timber  should  be  delivered  to  him  for  that  purpose ;  and 
averred,  that  timber  sufficient  for  such  repairs  was  growing 
on  the  demised  premises.  The  defendant,  after  craving 
oyer  and  setting  out  the  indenture,  pleaded,  first,  non  est 
factum;  and,  secondly,  that  the  timber  growing  on  the 
demised  premises  was  not  proper  or  sufficient  to  repair 
them,  as  stated  in  the  declaration ;  on  which  pleas  issues 
were  joined  :  and  at  the  trial  the  plaintiff's  counsel  con- 
tended that  the  defendants,  by  setting  out  the  deed  on 
oyer,  and  pleading  non  est  factum,  admitted  the  words  of 
the  deed,  '*  the  said  A,  S.,  his  executors,  &c.,  having  and 
taking  by  delivery  of  the  said  J.  /.,  his  heirs,  or  assigns, 
steward  or  agent,  sufficient  timber,  growing  on  the  demised 
premises,  for  repairing  the  said  messuages,  tenements, 
mills,  and  premises,  during  the  said  term,'*  to  amount  to 
a  covenant ;  and  that  the  defendants,  on  such  pleading, 
were  entitled  to  object  only  any  variance  (if  any)  between 
the  covenant  set  out  in  the  declaration,  and  the  covenant 
admitted  by  the  defendant's  pleading  to  be  contained  in 
the  indenture  of  lease ;  and  also  that  the  plea  of  the  de- 
fendants, that  the  timber  growing  on  the  demised  premises 
was  not  sufficient  to  repair  .them,  admitted  the  fact  that 
there  was  timber  growing  on  the  demised  premises ;  and 
as  no  kind  of  timber  was  excepted  by  the  indenture,  that 
all  timber  was  proper;  and  that  on  those  issues  the  plain- 
tiff must  have  a  verdict,  the  quantum  of  damages  on  those 
issues  being  the  only  fact  to  be  ascertained.    On  the  other 
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hand*  the  counsel  for  the  defendants  contended,  that  those       1825. 
words  in  the  lease  did  not  amount  to  any  corenant  on  the       Snell 
part  of  the  lessor  to  provide  timber  for  the  repairs ;  and,  if  v, 

not,  that  the  defendants  were  entitled  to  a  verdict  on  their  ^^^  another. 
plea  of  non  est  factum ;  and,  however  that  might  be,  they 
were  entitled  to  contend  on  that  plea,  that  the  lease  was 
not  correctly  set  out  in  the  declaration,  inasmuch  as  the 
declaration  represented  the  stipulation  on  the  part  of  the 
lessor  as  an  absolute  and  independent  covenant,  and  not 
as  a  mutual  condition  or  covenant,  to  be  performed  at  the 
same  time  with  that  of  the  lessee ;  and  it  appeared  by  the 
declaration,  that  the  lessor  was  to  deliver  timber  growing 
on   the  demised  premises  generally;  but  by  the  lease, 
although  the  whole  of  Beqford  Wood  was  demised,  two 
acres  of  it  were  to  be  grubbed  up,  and  the  rest  of  the  wood 
only  kept  for  timber,  as  formerly.    The  defendants'  coun- 
sel also  contended,  that  even  if  there  were  some  timber 
growing  on  the  demised  premises,  yet  if  it  was  not  proper 
or  sufficient  for  the  requisite  repairs,  the  defendants  would 
be  entitled  to  a  verdict  on  the  other  issue.     Whereupon 
these  questions  of  law  were  agreed  to  be  made  the  subject 
of  a  special  case,  and  the  questions  of  fact  (subject  to  the 
opinion  of  the  Court  upon  the  law)  and  damages  thereupon 
were  referred  to  arbitration.    The  questions  for  the  opinion 
•of  the  Court  are,  first,  whether  the  words,  '*  the  said  A.  S., 
his  executors,  &c.,  having  and  taking,  by  delivery  of  the 
said  J.  J.,  his  heirs  or  assigns,  steward  or  agent,  sufficient 
timber,  growing  on  the  demised  premises,  for  repairing  the 
said  messuages,  8cc.,  during  the  said  term,"  amount  to  a 
covenant  on  the  part  of  the  lessor,  or  only  .to  a  condition 
or  qualification  of  the  lessee's  covenant  to  repair;  and 
whether,  in  the  latter  case,  the  defendants  were  or  were 
not  entitled  to  a  verdict  on  their  plea  of  non  est  fsu^tum,  on 
that  ground.   Second,  whether  the  indenture  was  correctly 
set  out  in  the  declaration ;  and,  if  not,  whether  the  de- 
fendaAts  were  or  were  not  entitled  to  a  verdict  on  that 
plea,  on  that  ground.     And,  third,  whether  the  defendants 
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were  or  were  not  entitled  to  a  verdict  on  the  other  issue, 
l^gj^      in  case  the  arbitrator  should  find  that  there  "was  some 
V-         timber  growing  on  .  the  demised  premises,  but  that  .the 
and  another*  s^Bune  was  not  proper  or  sufficient  for  the  repairs. 

4 

Carter^  for  the  plaintifiT.    The  first  two  queationsi  ^vriiich 
fespect  the  construction  of  the  supposed  covenant,  do 
not  arise  upon  the  record  as-  now  framed,  and  cannot  be 
entertained  by  the  Court,  because  the  defendants  have 
craved  oyer  and  set  out  the  deed,  and  then  pleaded  non 
est  factum,  which  th^  cannot  properly  do.  [AbbattiC.  J. 
The  defendants  certainly  ought  not  to  set  out  the  deed 
upon  oyer,  and  plead  non  est  &ctumy  if  titey  intetid  to 
question  the  legal  effect  of  the  deed.    The  deed,  when  so 
set  out,  becomes  part  of  the  declaration,  and  if  its  validity 
is  meant  to  be  questioned,  the  proper  course  is  to  demur}. 
Then  witili  respect  to  the  third  question,  the  plaintiff  is 
clearly  entitled  to  a  verdict  upon  the  second  issue.  '  The 
declaration  avers  that  there  was  timber  growing  on  the 
premises  sufficient  for  the  repairs.    The  plea  alleges  that 
the  timber  growing  on  the  premises  was  not  proper  or  spf- 
ficient  to  repair  them ;  but  as  it  does  not  add,  or  any  fart 
thereof,  it  is  ia  effect  an  admission  that  there  was  timber 
growing  on  the  premises  which  was  applicable  to  the  re- 
pairs ;  and  as  the  word  proper  is  not  to  be  found  in  the 
deed,  the  plaintiff  must  at  all  events  have  a  verdict  on 
•        that  issue,  and  all  that  remains  for  the  arbitrator  to  do,  is 
to  assess  the  damages; 

E.  LaweSf  for  .the  defendants.  Looking  at  the  deed  as 
set  out  on  oyer,  it  certainly  contains  no  covenant  by  the 
lessor  to  deliver  timber.  [Abbott,  C.  Ji  Then  yom  should 
have  demurred  to  the  declaration].  There  clearly  is  a 
variance  ^between  the  declaration  and  the  deed,  and  the 
defendants  are  entitled  to  the  benefit  of  that  on  non  est 
factum*  The  covenant  is  to  repair  during  the  .term,  and  to 
deliver  up  the  premises  so  repaired  at  .the. end  of  the  term^ 


MICHA£LMAS   TERM,    SIXTH    GEO.  IV.  255 

*'  the  said  A.  S.,\o&  execators,  &c.,  having  and  taking  by  t835. 
delivery  of  the  said  J.  /.,  his  heirs  or  assigns^  steward  or  Smell 
agent,  sufficient  timber,  growing*  on  the  demised  premises,  «• 

for  repwing  the  said  messuages/'  8cc.  It  is  impossible  to  tnd  another, 
say  that  this  is  a  covenant  by  the  lessor ;  it  is  a  mere  con- 
dition or  qualification  appended  to  the  covenant  by  the 
lessee.  For  this  construction^  there  are  many  and  grave 
authorities.  In  Holder  v.  Tayloeia),  it  was  decided  that 
''  If  a  lessee  covenants  to  repair^  provided  always  that  the 
lessor  shall  find  great  timber,  that  proviso  shallnot  be  any 
covenant  on  the  part  of  the  lessor,  but  shall  be  only  a  qua- 
lification of  the  covenant  of  the  lessee/'  The  same  princi- 
ple will  be  found  laid  down  repeatedly  by  Lord  Coke,  par- 
ticularly in  Lord  CromwelTs  casefi),  in  Nokes*s  caaeCc), 
and  in  his  Commeotary(d).  Again,  in  Dyer,  19,  b.  pi. 
115,  there  is  a  case  which  shews  clearly  that  the  lessee  in 
this  case  might  by  virtue  of  the  lease  have  tsrken  the  tim- 
ber without  a  delivery  by  the  lessor ;  and  besides,  it  is 
difficult  to  imagine  how  the  lessor  could  enter  for  the  pur- 
pose of  delivering  it,  without  being  guilty  of  a  trespass. 
Then,  if,  as  seems  clear  upon  all  the  authorities,  the  words 
set  out  in  the  declaration  do  not  amount  to  a  covenant, 
there  is  a  fatal  variance  between  the  declavation  and  the 
deed ;  and  Howell  v.  Richards^e),  Waugh  v.  Bassell(f), 
and  RossY.  Parker  (g),  are  all  authorities  to  shew  that  the 
defendants  are  entitled  to  take  advantage  of  that  variance 
upon  the  plea  of  non  est  factum.     lAbboti,  C*  J.    The  * 

language  of  Gibbs,  C.  J.,  in  Waugh  v.  Bassell,  is  decidedly 
against  you,  for  he  says,  "  after  oyer  and  non  est  factum 
pleaded,  the  question  is,  whether  the  tenor  set  out  is  the 
same  as  the  tenor  of  the  bond  executed ;"  and  the  same 
inference  is  elearly  deducible  from  the  decision  in  Ross  v. 
Parker].^    At  any  rate  the  covenant  in  the  d0ed,  if  it 

^.    .  .     f 

(a)  Rol.  Ahr.  Covenant  (C),  3.  .  (6)  .2  B^p,  69  b. 

(c)  4  Rep.  80  b.  (d)  Co.  Litt.  384  a. 

(c)  11  East,  633.  (/)  5  Taunt.  707.  1  Marsh.  214,  S.  C. 

(jg)  Ante,  vol.  ii.  662.    1  B.  &  C.  358,  S.  C.  Vide  Tidd.  630,  8th  ed. 
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1825.       deserve  that  name  at  all,  is  a  mutual  and  dependent  cove- 

Skbll       ^^^^  f  ^^^  ^^^  declaration  describes  it  as  an  absolute  and 

V-  independent  covenant,  and  therefore,  in  the  words  of  Lord 

and  another.  Ellenboraugh,  in  Tempany  v.  Barnard  {a),  the  defendant 

is  entitled  to  take  advantage  of  the  variance  on  non  est 

factum. 

Abbott,  C.  J. — I  shall  express  no  opinion  upon  the 
question  of  the  construction  of  this  deed  in  point  of  law, 
namely,  whether  it  contains  a  covenant  by  the  lessor  to 
furnish  timber  for  the  repairs  of  the  premises,  or  not;  in- 
deed, framed  as  these  pleadings  are,  that  question  is  not 
properly  before  the  Court.  The  declaration  alleges  that 
there  is  such  a  covenant  in  the  lease :  and  the  defendant 
craves  oyer,  sets  out  the  lease,  and  pleads  non  est  factum. 
The  effect  of  such  a  course  of  proceeding,  according  to  all 
the  authorities,  is,  that  the  only  question  to  be  tried  is, 
whether  the  deed  so  set  out  upon  the  record,  and  so  made 
part  of  the  declaration,  has  or  has.  not  been  executed  by 
the  defendant;  for  if  it  has,  the  plaintiff  is  entitled  to  a 
verdict  on  that  issue.  But  the  defendant  has  pleaded  a 
second  plea,  upon  which  another  question  arises.  That 
plea  is  certainly  informal;  it  ought  to  have  alleged  that 
there  was  not  timber  growing  on  the  demised  premises 
sufficient  for  the  repairs,  or  any  part  thereof.  The  plain- 
tiff, however,  has  not  demurred,  therefore  the  plea  must  be 
*  taken  as  it  stands,  and  under  such  circumstances  may 

perhaps  be  good.  The  plea  contains  the  word  proper,  but 
it  does  not  appear  to  me  that  any  thing  turns  upon  that, 
for  the  word  sufficient  embodies  the  word  proper,  and  ap- 
plies to  quality  as  well  as  quantity;  and  in  order  to  be 
within  the  covenant  the  timber  should  be  sufficient  in  both 
those  respects.  At  the  trial  no  evidence  was  adduced,  nor 
indeed  any  question  made  upon  this  point;  it  was  agreed 
to  refer  it  to  an  arbitrator;  and  our  only  duty  is  to  direct 
him  what  course  he  is  to  pursue.     It  seems  to  me  that  his 

(a)  4  Camp.  30. 
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course  must  be  this.     If  he  finds  that  there  was  timber 
growing  on  the  premises  sufficient  for  all  the  repairs,  he       Snell 
will  award  damages  accordingly.     If  he  finds  that  there  ^• 

was  timber  sufficient  for  some  of  the  repairs  only)  he  will  and- another. 
award  damages  in  that  proportion.  And  if  he  finds  that 
there  was  no  timber  at  all,  of  a  kind  applicable  to  the  re- 
pairs, he  will  award  a  verdict  to  be  entered  for  the  defen- 
dants on  that  issue.  If  the  defendants  should  not  be 
satisfied  with  the  construction  put  upon  the  covenant  by 
the  plaintiff,  they  have  still  their  remedy ;  for  they  may 
bring  a  writ  of  error. 

Bayley,  J. — I  entirely  concur  in  the  view  taken  of  this 
case  by  my  Lord  Chief  Justice.     The  first  question  is, 
what  is  in  issue  here  upon  the  plea  of  non  est  factum. 
Instead  of  pleading  that  plea,  the  defendant  ought  to  have 
demurred.     I  take  it  to  be  quite  clear  that  when  a  defen^ 
dant  sets  put  the  deed  declared  upon  on  oyer,  he  cannot       ^ 
take  the  benefit  of  a  variance  between  the  deed  and  the 
declaration,  on  a  plea  of  non  est  factum ;  he  must  demur. 
In  this  case,  therefore,  the  question  is  not,  what  is  the  le- 
gal operation  of  the  lease,  but,  whether  it  was  executed  by 
the  defendant  as  set  out  by  himself;  that  is  the  only  issue, 
and  that  has  been  properly  found  for  the  plaintiff.    In  the 
present  state  of  the  record  the  defendant  has  corrected  the 
pbuntiff's  mis-statement  of  the  deed ;  and  therefore  he  has 
waived  the  benefit  of  objecting  that  mis-statemetit.    The 
language  of  Lord  Chief  Justice  Gibbs  in  Waugh  v.  Bussell 
is  quite  decisive  upon  this  point,  and  is  undoubtedly  good 
law.     With  respect  to  the  secdnd  question,  it  is  clear  that 
the  special  plea  is  informal.     It  certainly  ought  to  have 
stated  that  the  timber  growing  on  the  demised  premises 
was  not  sufficient  for  any  part  of  the  repairs.     But  as  the 
plaintifiT  has  not  demurred  to  that  plea,  the  arbitrator  must 
take  all  the  facts  into  his  consideration,  and  decide  as  well 
as  he  can  according  to  the  justice  of  the  case.    The  ver- 

VOL.   VII.  8 
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diet  must  be  for  the  plaintiff  on  the  first  issue,  and  the 
arbitrator  must  say  how  it  shall  be  entered  on  the  second 
issue. 

HoLROYDy  J.,  and  Littledale,  J.,  concurred. 

Judgment  for  the  ptaintiff. 


JVednetdat/f 
November  23. 


In  cases  of 
non-bailable 
process,  if  the 
defendant's 
name  is  mis- 
stated in  the 
writ,  the  Court 
will  not  set 
aside  the  writ 
and  proceed- 
ings on  mo- 
tion, but  will 
leave  the  de- 
fendant to  his 
plea  in  abate- 
ment 


Sarjant  v.  Gordon. 

JjEE  moved  for  a  rule  to  shew  cause  why  the  bill  of  Mid- 
dlesex saed  out  in  this  case,  and  all  subsequent  proceed- 
ings had  thereon,  should  not  be  set  aside  for  irregularity. 
The  irregularity  was,  that  the  defendant  was  described  in 
the  writ  as  "  John  K.  Gordon/*  whereas  his  real  names 
were  John  Richardson  Gordon.     In  support  of  his  appli- 
cation he  cited  Tomlin  v.  Preston  (a),  where  Abbott,  C.  J., 
was  reported  to  have  said,  *'  There  is  no  difference  be- 
tween serviceable  and  bailable  process  upon  questions  eC 
regularity.    The  Court  invariably  requires  that  its  process 
shall  be  conducted  with  regularity  and  propriety,  and  the 
Christian  names  of  the  parties  must  be  inserted  even  in  a 
serviceable  writ.'* 


Bayley,  J.  (the  only  judge  in  Court). — It  has  been  de- 
termined by  the  Court  since  that  case,  in  two  or  three  in* 
stances,  I  think  within  die  last  two  or  three  terms,  that 
they  will  not  interfere  in  a  summary  mode  in  cases  of  non- 
bailable  process,  but  will  leave  the  party  to  his  plea  in 
abatement;  and  that  is  in  my  opinion  a  proper  rule. 


Rule  refused. 


{m)  I  Cha.  Rep.  396. 
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Thur$dayf 
GaNDELL  V.  RooiER.  November  24. 

1  HE  defendant  having  brought  a  writ  of  error  on  a  judg-  Affidavits  in 
ment  of  C.  P.,  a  motion  was  made  by  tl}e  plaintiff  to  set  ror  must  be  en- 
aside  proceedinesr  and  the  affidavits  being  entitled  in  the  ^^^  '^\^^ 

*^  °  ° .  1  .         J   cause  above 

cause  in  the  court  below,  and  not  in  error,  it  was  objected  and  not  be- 
that  they  could  not  be  read.  ' 

The  Co  V  BT  thought  the  objection  fatal,  and  refused  to 
allow,  the  affidavits  to  be  read. 

Rule  discharged. 

Curwood  for  the  defendant  in  error,  and  Reader  for  the 
phiataff  in  error. 


Thunday, 
OiLMOUR  V.  BbINDIEY.  November  24. 

1  HE  defendant  having  been  arrested,  applied  to  an  attor-  A  defendant 
ney  whom  he  had  not  employed  before,  to  put  in  bail  for  empU)yed  on  * 
him.    The  attorney  accordindy  gave  a  bail-bond  to  the  the  sudden  one 

•^  o  ^    o  attorney  to  put 

sheriff,  and  afterwards  called  upon  the  plaintiff's  attorney  in  bail  for  bun, 
and  proposed  onbehaif  of  the  defendant,  tenns  for  the  set-  "^danot^r  to 
dement  of  the  debt.    He  terms  pr(q)osed  being  rej^ted,  subsequent 
the  attorney  at  the  return  of  the  writ  put  in  bail  above,  to  ^r^e  return 
lAieh  the  plaintiff's  attorney  excepted;  but  the  bail  not  o^^he  writ 

.     ^.  ^     1  .  .         J  .  .      each  attorney 

ing  in  time,  an  attachment  was  iiyfKued  against  the  gaye  notice  of 


dkenff.     Immediately  after  the  bail-bond  had  been  cnven,  baiUbove,de- 

,,^-  j;_  -  ,,.      8cnbing  him- 

tne  defendant  <»iisutted  another  attorney,  whom  he  was  m  self  as  the  de- 
tiie  habit  iof  employing,  and  that  attorney  also  gave  no-  *^°^*°*'»  *^- 
tice  to  the  plaintiff  of  bail  having  been  put  in  for  the  4e--  plaintiff  ex- 
feadant,  -and  signed  himself  ''attorney  for  the  defendant."  ^t^of  Uil"^ 
Tbe  plaintiff'^  attorney  not  knowing  the  eeoond  attorney,  ^^^  ^^^  >^ 

not  justifying, 
he  attaches  the 
sheriff,  without  regarding  the  notice  of  bail  given  by  the  second  attorney :— Held,  that 
be  was  bound  to  attend  to  both  notices,  and  the  attachment  set  aside  for  irregularity. 

s  2 


Brindlet. 
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1825.         and  having  had    previous  communication  with  the  first 
^^^^^       only,  thought  there  was  some  mistake,  and  taking  no  no- 
V.  tice  of  what  had  been  done  by  the  second  attorney,  did  not 

enter  any  exception  to  the  bail  of  which  he  had  given  no- 
tice, and  the  bail  justified.  On  a  former  day.  Godson  ob- 
tained a  rule  nisi  to  set  aside  the  attachment  against  the 
sheriff  for  irregularity,  bail  having  been  put  in  and  per- 
fected in  due  time. 

Comyn  now  shewed  cause.  This  attachment  is  regular. 
Here  is  notice  of  bail  from  two  different  attomies,  each  of 
whom  describes  himself  as  attorney  for  the  defendant. 
The  plaintiff's  attorney  is  not  bound  to  attend  to  both. 
He  acts  upon  the  notice  given  by  the  gentleman  whom  he 
knows  to  be  the  defendant'^  attorney,  and  that  is  suffi- 
cient. Exception  is  regularly  entered  to  the  bail  of  which 
notice  is  first  giv^n,  and  they  not  having  justified  in  time 
the  attachment  is  regular.  Suppose  half  a  dozen  attor- 
nies  severally  give  notice  of  bail,  each  describing  himself 
to  be  the  defendant's  attorney,  is  the  plaintiff's  attorney 
bound  to  attend  to  them  all? 

Godson,  contri.  There  was  no  occasion  for  a  rule  to 
change  the  attorney  before  the  defendant  was  actually  in 
-Court,  and  therefp/^  the  plaintiff  was  bound  to  take  notice 
of  the  proceedings  of  the  second  attorney.  Nothing  is 
jnore  common  than  for  Uie  sheriff  or  his  bail  to  put  in  and 
justify  bail  above,  their  attomies  describing  themselves  re- 
•fipectiyely  as  the  defendant's  attorney:  and  yet  the  plain- 
tiff's attorney  is  bound  in  such  cases  to  act  upon  notices 
so  given.  Here,  the  defendant  being  suddenly  arrested, 
•employs  the  nearest  attorney  he  can  find  to  put  in  bail  for 
Urn,  and  then  he  resorts  to  his  regular  attorney  to  do  what 
is  necessary  to  be  done  afterwards.  He  is  therefore  not  to 
be  prejudiced  because  the  plaintiff  thinks  proper  to  recog- 
nise the  first  attorney  only  as  the  defendant's  attorney. 
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Bayley,  J.,  after  commltuig  the  Master,  said. — ^The 
Master  reports  to  as»  that  in  practice  it  is  usual  for  the  at- 
torney employed  by  the  sheriff,  or  the  bail,  to  put  in  and 
justify  bail  above,  to  describe  himself  as  the  defendant's 
attorney  in  the  notice,  though  he  be  not  actually  employed 
by  the  defendant.  Whether  that  practice  ought  to  be 
corrected  in  future  is  another  question,  but  it  seems  to  me 
that  the  plaintiff's  attorney  in  this  case  was  not  justified 
in  treating  the  proceedings  of  the  second  attorney  as  a 
nullity,  and  consequently  the  attachment  ought  not  to 
have  been  issued. 

Rule  absolute  (a). 

(a)  See  2  Sir  W.  Bl.  1323.     7  Taunt.  48.     2  Marsh.  365,  S.  C.     t 
Chit.  81.     2  B.  &  A.  604.     1  Chit.  329.    Tidd.  90, 8th  ed. 
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Doe  dem.  Lucy  v.  Bennett. 

iliJECTMENT  for  premises  in  the  county  of  Cornwall. 
The  defendant  had  obtained  leave  to  defend  as  landlord, 
and  entered  into  a  consent  rule,  which  concluded  as  fol- 
lows :  "  The  plaintiff,  nevertheless,  is  at  liberty  to  sign 
judgment  against  the  casual  ejector,  but  execution  thereon 
is  stayed,  until  this  Court  shall  further  order**  At  the 
last  Cornish  assizes  the  plaintiff  had*a  verdict,  upon  which 
judgment  was  entered  up,  and  a  writ  of  possession  sued 
out,  without  any  further  order  of  the  Court.  A  rule  nisi 
having  been  obtained,  for  setting  aside  the  writ  of  posses* 
sion  for  irregularity, 

Marryat  shewed  caase.  In  this  case  the  plaintiff  was 
at  liberty  to  take  out  execution,  without  any  fuither  order 
of  the  Court.  Here  the  defendant  appeared  as  the  land^ 
lord  at  the  trial,  and  that  is  equivalent  to  a  further  order 
of  the  Court.  It  is  only  where  the  landlord  does  not  ap- 
pear, that  any  special  application  to  the  Court  is  neces- 
sary to  take  out  execution,  and  that  is  in  order  to  prevent 


November  24. 

Where  land- 
lord defends, 
and  a  verdict 
and  judgment 
are  obtained 
against  him  in 
ejectment, 
tliere  is  no  ne- 
cessity for  any 
Jurther  order 
of  the  Court, 
to  enable  the 
plaintiff  to 
sue  out  execa* 
tion. 
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1825.  any  cellusbn  betiveea  the  lesacir  of  the  plaintiff  and  the 
Dob  dem.     ^cLBdlord,  to  the  prejudice  of  the  tenant  in  poaaesBion.   But 

Lucy  liero  theie  IB  vu  verdict  against  the  defendant  as  landlord^ 
Bennett.  ^^^^  that  dispenses  with  the  neeessity  of 'applying  for  leave 
to  take  oat  execution. 

Bale,  contr^,  relied  upon  Doe  v*  Gibb$  (a),  aa  an  ex- 
press authority  in  support  of  the  present  application. 
There  it  waa  heU,  that  when  the  landlord  is  admitted  to 
defend  an  action  of  ejectment,  and  the  judgment  ia  en- 
tered against  the  casual  ejector' with  a  stay  of  execution^ 
until  further  order,  the  lessor,  before  he  takes  out  execu- 
tion,  must  move  the  Court  for  leave  to  do  so.  Such  an 
application  seems  but  reasonable,  lest  the  defendant  should 
be  taken  by  surprise,  as  he  might  shew  some  ground  why 
the  execution  should  not  u 


Bayley,  J. (6). — ^I  see  that  in  Impey*8  Practice,  it  is 
laid  down  generally,  that  although  there  is  a  verdict 
against  the  landlord,  there  must  still  be  an  application  to 
the  Court  for  leave  to  take  out  execution.  As  this  ia  a  ques- 
tion of  considerable  importance,  it  is  desiraUe  that  we 
should  ascertain  what  the  practice  of  the  other  Courts  is, 
before  we  give  judgment. 

Cur.  adu.  vidi. 

Baylby,  J,,  on  this  day  delivered  the  judgment  of  the 
Court. — ^We  have  considered  this  case.  It  appears  that 
the  defendant  had  obtained  leave  to  defend  the  ejectment 
as  landlord,  and  had  entered  into  the  consent-rule,  by 
which  it  was  ordered,  that  the  plaintiff  should  be  at  liberty 
to  sign  judgment  against  the  casual  elector,,  but  that  ex* 
ecution  thereon  should  be  stayed  until  further  order.  The 
landlord  appeared  at  the  trials  and  a  verdict  and  judgment 
being  given  against  him,  execution  issued  thereon.    The 

(<i)  t  Chit.  47.    Sec  like  cases  there  cited. 
(6)  JJbhiif  C.  J.,  WM  absent. 
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qnesAoa  was,  whether  the  executioh  was  irregular,  idbs- 
mBch  as  theie  had  been  no  previous  role,  or  further  <»tler     DoEdem. 
of  this  Coarty  directing  that  such  execution  should  issue.        ^vct 
Now  the  only  reason  why  such  an  order  shoald  previously     Beviiett. 
haye  beefi  made,  would  be  to  preyenl  collusion  between 
the  landlord  and  the  lessor  of  the  plaintiff^  to  the  prejudice 
of  the  te&ant  in  possession;  but  except  on  thatt  ground, 
there  can  be  no  reason  for  such  further  order.    If  there 
waB  any  coUusion,  it  m%ht  afford  ground  for  a  distinct 
applicaiton,  in  order  that  the  tenant  might  be  released 
from  the  judgment  and    execution,   which  is  sued  out 
against  the  landlord.     I  take  it,  that  the  condition  that 
execution  shall  be  stayed  until  ^^  farther  order/'  means 
■othing  more^  than  this ;  that  the  plaintiff  shall  not  act 
upon  the  judgment  against  the  casual  ejector,  until  there 
is  some  further  o/tder  for  that  purpose.     If  the  landlord 
does  not  appear,  to  confess  lease,  entry,  and  ouster,  at  the 
time  of  the  trial,  then  there  mxtst  be  an  application  to  the 
Ck>art  for  leave  to  sue  out  a  writ  of  possession ;  judgment 
against  the  casual  ejector,  not  being  sufficient  for  that 
purpose  as  against  the  landlord.     But  when  the  landlord 
himself  defends,  and  there  is  a  verdict  against  him,  of 
coarse  there  follows  a  judgment  thereon,  and  the  plaintiff 
has  no  occasion  to  avail  himself  in  any  respect  of  the  judg* 
ment  against  the  casual  ejector,  and  therefore  there  is  no 
necessity  whatever  for, a^y  further  order  to  warrant  the 
issuing  of  a  writ  of  possession.    Upon  inquiring  of  the 
officers  of  the    Court  as   to  the  practice,  I  find,  that 
although  in  some  instances  parties  do  take  out  such  an 
order,  yet  there  are  many  in  which  they  whdlly  omit  so  to 
do ;  and  that  brings  in  question  the  necessity  of  it.     I  was 
desirous  of  ascertaining  what  the  practice  had  been  in  thd 
Common  Pleas  upon  the  subject,  in  order  that,  if  possible, 
the  practice  of  both  Courts  might  be  umfocmr;  and  there- 
fore I  have  applied  to  the  judges  of  that  Court,  and  from 
them  I  leam^  that  they  are  not  aware,  under  such  circum- 
stances as  this  case  presents,  that  it  is  at  all  necessary 
there  should  be  any  further  order  or  i-ule  to  warrant  the 


264 


1825. 


Doe  dem. 
Lucy 

V. 

Bennett. 
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issuing  of  execution,  and  they  represent  to  me,  that  it  is 
the  opinion  of  the  officers  of  that  Court,  that  such  an  order 
is  not  necessary.  Upon  looking  at  the  books  of  practice, 
it  appears  that  such  orders  have  been  made,  but  they  have 
always  been  absolute  in  the  first  instance.  If  that  be  so, 
then  it  would  not,  in  any  respect,  be  beneficial  to  the 
party,  for  it  is  not  probable  that  he  would  be  present  to 
resist  such  an  order,  unless  he  had  ground  for  suppos- 
ing that  there  had  been  collusion  between  the  lessor  of  the 
plaintifi*  and  the  landlord.  If  such  collusion  existed,,  it 
might  be  the  ground  of  an  original  motion  for  staying  ex- 
ecution. For  these  reasons  we  are  of  opinion,  upon  con- 
sideration, that  the  proceeding  to  execution  in  this  case 
was  well  justified,  without  any  further  order  of  the  Court 
for  the  purpose. 

Rule  discharged. 


Thwidayf 
November  24. 

Exception 
must  be  en- 
tered to  bail, 
before  the 
body-rule  can 
be  served  on 
he  sheriff. 


■< '. 


The  King  v.  The  Sheriffs  of  M^iddlesex,  in  the  cause 

of  Alexander  t?, . 

On  shewing  cause  against  a  rule  nisi  for  setting  aside 
an  attachment  against  the  sheriff  for  not  bringing  in  the 
body,  it  was  objected  that  before  serving  the  body-rule, 
the  plaintiff's  attorney  had  not  entered  an  exception  to  the 
bail  put  in  for  the  defendant,  and  consequently  that  the 
sheriff  was  not  liable  to  be  attached  for  not  bringing  in 
the  body. 


Bayley,  J. — ^The  practice  certainly  is,  that  you  must 
enter  an  exception  to  the  bail,  l>efore  you  can  serve  the 
body-rule. 

HoLROYD,  J.,  and  Littledalb,  J,,  concurred. 

« 

Rule  absolute,  for  setting  aside  the  attachment. 


Comyn,  for  the  plaintiff;  Archbold,  for  the  defendant. 
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18S5. 

HiPPSBLEY  V.  LaYNG.  JJuintUty 

Assumpsit  for  work  and  labour,  and  upon  an  account     v^^^^^^, ' 
stated.     Plea,  the  general  issue.    At  the  Summer  assizes    .  A  party  en- 
for  Somersetshire,  1824,  this,  and  another  cause  of  Layng  a  suggestion 
y.  Welsh,  and  all  matters  in  difference  between  the  parties,  &/ the  purpose 

*  of  depnyiDff  a 

were  referred  to  a  gentleman  at  the  bar,  and  the  costs  of  plaintiff  of  bis 
the  causes  were  to  abide  the  event.   On  the  26th  February  c^^rt^of  Re^ 
last  the  arbitrator  made  his  award,  and  thereby  found  that  quests'  act, 
10/.  only  was  due  to  the  plaintiff.     On  the  5th  May  the  promptly^  and 
defendant*s  attorney  rave  the  following  written  under-  ** "  "o*  s'*^- 

.f.  ,         ,..%.•  .    V         1        .        ,        ficieotthathc 

taking  to  the  plamtiff  s  attorney :  — *'  1  undertake  that  applies  before 

the  costs  of  the  two  actions  shall  be  paid  as  soon  as  the  fi^^^Uudgmeiit 

IS  signed. 

bills  are   delivered  and  the  accounts   are  settled.^'     In  Where  a  de- 

Trinily  term  last,  a  rule  nisi  was  obtained  to  enter  a  sug-  h^i^e^appHedin 

gestion  to  deprive  the  plaintiff  of  his  costs  in  this  cause,  Easter  term, 

on  the  ground  that  the  defendant  ought  to  have  been  sued  pose,  but  ^f-' 

in  the  Court  of  Requests  for  the  City  of  Bath,  under  the  ^^^  ^^^^^ 
_^  .  .  term  to  elapse, 

45  Geo.  3,  c.  67,  s.  16,  which  gives  the  commissioners  and  did  not 
therein  named  jurisdiction  to  decide    and  determine  all  *JJ^j    *^''^" 
disputes  and  differences  between  party  and  party,  for  any  Held,  that  he 
sum  not  exceeding  10/.     Inasmuch  as  the  arbitrator  had 
awarded  only  10/.,  and  the  defendant  resided  within  the 
city  of  Bath,  it  was  contended  that  the  plaintiff  had  no 
right  to  costs  by  the  47th  section  of  the  statute. 

Erskine  now  shewed  cause,  and  contended,  first,  that 
the  sum  having  been  awarded  by  an  arbitrator,  the  case 
was  not  vnthin  the  statute  ;  and  second,  that  at  all  events 
this  application  came  too  late.  Upon  this  latter  point  he 
was  stopped  by  the  Court. 

Marryat,   in  support  of  the  rule  (a),  urged  that  this 

(a)  There  was  a  doubt  raised  on  the  affidavits,  whether  in  point  of 
ftct  the  defendant  resided  within  the  jurisdiction  of  the  Bath  Court  of 
Requests,  but  upon  this  point  the  case  did  not  turn.  See  Axon  y.  Dalli- 
more,  ante,  vol.  iii.  51.  Keene  v.  Deeble,  ante,  vol.  v.  383,  3  B.  &  C. 
491,  S.  C. 


came  too  late. 


CASES    IN^THE    KINGS    BENCH, 

application  being  made  before  final  judgment  was  signed, 
it  was  in  sufficient  time,  and  he  cited  WatchomY,  Cook{a), 
and  Calvert  v.  Everard{b), 

Bayley,  J.(c). — ^This  act  of  parliament  applies  to  aU 
persons  ^'  residing  or  being  within  the  city  of  Bath,  or  the 
liberty  or  precincts  thereof,  or  keeping  or  using  any  houfle, 
warehouse,  wharf,  quay,  lodging,  shop,  shed,  &c."    This 
defendant  does  not  shew  distinctly  by  his  affidavit,  that  he 
was  entitled  to  the  priyilege  of  being  sued  in  the  Court 
of  Requests.     My  opinion,  however,  in  this  case,  is  not 
founded  on  that  circumstance.     I  think  that  a  party  who 
seeks  to  deprive  a  plainti£P  of  his  costs  under  this  or  other 
similar  acts,  must  come  promptly  to  the  Court,  otherwise 
he  ought  to  be  precluded  from  enjoying  the  benefit  given 
him  by  the  act  of  parliament.     In  many  cases  this  act  of 
parliament  may  be  productive  of  great  hardship  to  a  plain- 
tiff, for  whether  he  does  or  does  not  know  that  the  defen- 
dant lives  in  Bath,  or  occupies  a  warehouse  there,  still 
though  he  may  have  a  good  cause  of  action  to  the  extent 
of  10/.,  he  will  be  deprived  of  those  costs  to  which  he 
would  otherwise  be  entitled.    It  is  suggested  by  Mr.  Mar- 
ryat  that  the  party  is  in  time  so  long  as  he  comes  to  the 
Court  before  final  judgment  is  signed  ;  but  I  find  no  case 
which  goes  to  that  extent.     The  case  of  Watchom  v. 
Cook,  only  decides  that  the  party  is  bound  to  come  in 
reasonable  time.    There  the  party  did  not  come  until  after 
final  judgment  was  signed,  and  the  Court  held  that  he 
came  too  late ;  and  Calvert  v.  Everard  only  decides  that 
the  party  is  bound  to  come  before  final  judgment ;  but  it 
does  not  say  that  at  all  events  the  party  is  in  time,  if  he 
comes  before  final  judgment.     I  think  that  a  defendant 
«eeking  a  privilege  of  this  description  ought  to  come 
promptly,  and  if  he  suffers  a  length  of  time  to  elapse  before 
he  applies  to  the  Court,  it  is  a  waiver  of  his  right.     Here 

(a)  2  M.  &  S.  348.  (6)  5  Id.  510. 

(c)  Abbott f  C.  J.,  and  Holrayd,  J.,  were  absent. 
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the  award  was  made  on  the  25th  of  February ^  1826.  That 
cominuniealieB  to  the  defendant  that  there  is  to  be  a  ves- 
diet  for  10/.  oaly  entered.  The  defendant  therefore  was 
entitled  to  apply  to  the  Court,  to  enter  a  suggestion  as 
soon  as  ever  Easter  term  commenced ;  but  he  does  not 
avail  himself  of  thai  opportunity.  He  suffers  the  plain- 
tiff's attorney  to  incur  expense  in  preparing  bills  of  coats, 
and  taking  the  ordinary  remedies  to  obtain  payment.  The 
whole  of  EaUer  term  elapses,  and  it  is  not  until  some 
time  in  Trinity  term,  that  the  jMresent  application  is  made. 
But  the  case  does  not  stand  merely  on  that,  for  about  the 
5th  Mmff  the  defendant's  attorney  deliberately  signs  this 
undertaking :  ''  I  undertake  that  the  costs  of  the  two  ac- 
tions shall  be  paid  as  soon  as  the  bills  are  delivered  and 
the  accounts  are  settled."  This  undertaking  induces  the 
plaintiff's  attorney  to  make  out  his  bill  of  costs,  and  incur 
farther  expense,  and  therefore  I  think  that  after  a  party 
has  deliberately  signed  such  an  engag^nent,  all  right  to 
make  such  an  application  as  the  present  is  gone. 

Little  DA  LB,,  J.,  concurred. 

Rule  discharged. 


Tridauy 

The  King  v.  Thomas  Westwooi>.  November  25. 

V^UO   warranto  information  against  the  defendant,  for      No  charter 
usurping  the  office  of  burgess  of  the  borough  of  Chepjpng  f^^^^^  |, 
Wycombe f  in  the  county  of  Buckingham,    Pleas;  first,  the  crown, can 
that  the  said  borough  from  time  immemorial  hath  been  an  accepted.  ^ 

Every  cor- 
poration has  a  power  ta  make  bje   laws,  incident  ta  the  whole  body;     therefore, 
where  a  charier  gives  to  a  select  body  a  power  to  make  bye  laws  in  certain  cases  spe- 
cified therein,  the  incidental  power  of  the  whole  body  to  make  bye  laws  in  other  cases 
is  net  taken  away. 

A  corporation  consisted  of  mayor,baili£b,  aldermen,  and  burgesses.  The  bailifis  and 
aldermen  formed  a  common  council,  and  were  chosen  out  of  the  burgesses.  The 
dHites  vealMl  the  n$^  «i  electing  burgesses  in.  the  mayor  and  buigtsses.  The  corpo- 
ration made  a  bye  law,  vesting  the  right  of  electinaburgesses  in  the  mayor  and  common 
conncil : — Held,  per  Eohroyd  and  lAtttedale,  J.%  jBoy/ey,  J.,  dissentiente,  Abbott,  C.  J., 
dvbitaole,  that  ^e  bye  law  was  good. 
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1825.         ancient  borough ;  that  within  the  said  borough,  during  all 
The  Kino      ^^^^  time,  there  have  been  a  mayor,  two  bailiffs,  and  an 
0-  indefinite  number  of  burgesses ;   of  which  burgesses  there 

have  been  twelve,  sometimes  called*  principal  burgesses, 
sometimes  capital  burgesses,  and  for  160  years  past  called 
aldermen;  who,  together  with  the  bailiffs^  have  been  the 
common  council  of  the  borough,  aiding  and  assisting  to 
the  mayor ;  that  from  time  immemorial  there  hath  been  an 
ancient  and  laudable  custom  within  the  borough,  that  the 
mayor  and  common  council  for  the  time  being,  or  the 
major  part  of  them,  duly  assembled  together  for  that  pur- 
pose, within  the  borough,  have  from  time  to  time,  by 
themselves,  and  without  the  concurrence  or  assistance  of 
the  rest  of  the  burgesses,   nominated  and  elected  such 
person  or  persons  to  be  a  burgess  or  burgesses  of  the  said 
borough,  as  to  them  the  said  mayor,  and  common  council 
for  the  time  being,  or  the  major  part  of  them,  so  assembled, 
hath  seemed  meet ;  and  that  defendant  was  duly  elected  a 
burgess  according  to  that  custom.    Second  plea>  like  the 
first,  only  omitting  the  description  of  the  burgesses,  and 
stating  that  there  ought  to  be,  and  was  within  the  borough, 
an  indefinite  number  of  burgesses  of  the  said  borough,  and 
also  a  common  council.     Third  plea,  that  the  said  borough 
^from  time  immemorial  hath  been  an  ancient  borough,  and 
that  the  burgesses  of  the  said  borough,  long  before,  and  at 
the  time  of  granting  the  letters  patent  thereinafter  men- 
tioned, were  a  body  politic  and  corporate^  called  and  known 
by  the  name  of  the  mayor,  bailiffs,  and  burgesses  of  the 
borough  ;  that  within  the  said  borough,  from  time  imme- 
morial, there  hath  been  an  indefinite  number  of  burgesses;  * 
that  on  the  16th  November,  in  the  15th  year  of  the  late 
king  Charles  2d,  he  the  said  late  king,  by  his  letters  patent, 
did,  for  himself,  his  heirs  and  successors,  grant,  ordain, 
constitute,  and  confirm  to  the  said  mayor,  bailiffii,  and 
.  burgesses,  that  from  thenceforth  for  ever  there  should  be  one 
mayor,  two  bailiffs,  and  twelve  honest  and  discreet  men, 
continually  inhabiting  and  residing  within  the  borough. 


f 


MICHAELMAS    TERM,    SIXTH    GEO.  IV.  269 

who  should  be,  and  be  called  aldermen ;  and  that  the  mayor,        i^^^* 
bailiffs,  and  burgesses  of  the  borough^  and  their  successors,      .j^^  j^j^^ 
or  the  major  part  of  them,  from  time  to  time  for  ever,  should  "• 

and  might  be  able  to  elect  so  many,  and  such  other  men, 
inhabiting  or  not  inhabiting  within  the  borough,  as,  and 
which  to  them  should  seem  most  expedient,  to  be  burgesses  of 
the  borough-:  and  the  said  late  king  further  willed,  and 
thereby  for  himself,  8cc.,  did  grant  and  ccmfirm  to  the  said 
mayor,  baili£Ps,  and  burgesses  of  the  said  borough,  and 
their  successors,  that  the  said  aldermen  and  bailiffs  of  the 
said  borough,  and  their  successors,  should  be,  and  be  called 
the  common  council  of  the  said  borough,  and  should  be 
from  time  to  time  assisting  and  aiding  to  the  mayor  of  the 
said  borough  for  the  time  being,  in  all  matters  and  causes 
touching  and  concerning  the  said  borough ;  and  the  said 
late  king  farther  willed,  and  did. thereby  for  himself,  &c., 
grant  and  confirm  to  the  said  mayor,  bailiffs,  and  burgesses 
of  the  said  borough,  and  their  successors,  that  the  mayor, 
aldermen,  and  bailiffs  of  the  said  borough,  and  their  suc- 
cessors, for  the  time  being,  or  the  major  part  of  them, 
(of  whom  the  mayor  for  the  time  being  the  said  late  king 
willed  to  be  one),  might,  and  should  have  full  power  and 
authority  to  frame,  constitute,  ordain,  and  make,  from  time 
to  time,  such  reasonable  laws,  statutes,  and  ordinances 
whatsoever,  as  to  them  should  seem  to  be  good,  wholesome, 
useful,  honest,  and  necessary,  according  to  their  sound 
discretions,  for  the  good  rule  and  government  of  the  bur- 
gesses, artificers,  and  inhabitants  of  the  said  borough  for 
the  time  being,  and  for  declaring  in  what  manner  and  order 
the  said  mayor,  aldermen,  bailiffs,  and  burgesses,  and  the 
artificers,  inhabitants,  and  residents  of  the  said  borough, 
should  behave,  conduct,  and  carry  themselves  in  their 
offices,  mysteries,  and  business,  within  the  said  borough, 
and  the  limits  thereof  for  the  time  being,  and  otherwise  for 
the  public  good,  and  public  advantage,  and  rule  of  the  said 
borough,  and  the  victualling  of  the  said  borough,  and  also 
for  the  better  preservation,  government,  disposition,  letting 
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182S.        and  demising  of  lands^  tenements^  possessions^  revenues 

*r^-^^       and  hereditaments,  to  the  said  mayor>  bailiffs,  and  bur- 
The  Kino  ,    ,    .  *       ,  .^  i  .     ^ 

V,  gesses,  and  their  successors,  by  the  said  letters  patent,  or 

Wbstwood.  otherwise,  given,  granted,  assigned,  or  confirmed,  or  there- 
after to  be  given,  granted,  or  assigned,  and  other  matters 
and  causes  whatsoever  touching,  or  in  any  wise  concerning 
die  said  borough,  or  the  state,  right,  and  interest  of  the 
said  borougK  :  and  the  said  late  king  did  thereby  consti- 
tute and  appoint  one  person  named  therein  to  be  the  first 
and  present  mayor  of  the  borough,  two  other  persons 
named  therein  to  be  the  first  and  present  bailiffs  of  the 
borough,  and  twelveother  persons  named  therein  to  be  the 
twelve  first  and  present  aldermen  of  the  borough  :  and  the 
said  late  king,  by  his  said  letters  patent,  for  himself,  &c., 
further  granted  and  confirmed,  that  the  said  mayor,  alder- 
men, bailiffs,  and  burgesses  of  the  said  borough,  for  the 
time  being,  or  the  major  part  of  them,  from  time  to  time, 
for  ever  thereafter,  might  and  should  have  power  and 
authority,  yearly  and  every  year,  on  the  Thursday  n^ct 
before  the  feast  of  St.  Michael  the  archangel,  to  assemble 
themselves,  or  the  major  part  of  them,  in  the  Guildhall  of 
the  said  borough,  or  in  any  other  convenient  place  vrithin 
the  bOTOugh,  to  be  limited  and  assigned  according  to  their 
discretions,  and  there  to  continue  until  they,  or  the  major 
part  of  them,  there  then  assembled,  should  then  elect  and 
nominate  one  of  the  aldermen  of  the  said  borough,  to  be 
mayor  of  the  said  borough,  for  one  whole  year  then  next 
ensuing,  and  that  then  and  there  they  should  and  might  be 
able  to  elect  and  nominate,  before  they  should  thence  de- 
part, one  of  the  aldermen  of  the  said  borough  for  the  time 
being,  who  sholud  be  mayor  of  the  said  borough  (or  one 
whole  year  then  next  ensuing;  and  that  he,  after  he  should 
be  so  as  aforesaid  elected  and  nominated  to  be  mayor  of 
the  said  borough,  before  he  should  be  admitted  to  execute 
the  same  office,  should  take  a  corporal  oath  upon  the  holy 
gospel  of  God,  yearly  on  the  day  of  election,  if  he  ^ould  be 
then  present,  «nd  if  he  should  be  absent,  then  within  one 
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mondi  next  ensuing  after  the  said  day  of  election,  before         1S36. 
the  mayor,  his  last  successor,  or,  in  his  absence,  before      j^^k^ 
sach  aldermen  of  the  said  borough  for  the  time  being,  and  v. 

the  rest  of  the  burgesses  of  the  said  borough  who  should  be 
then  present  in  the  GKiildhall  of  the  said  borough,  or  in  any 
o&tT  convenient  place  vrithin  the  said  borough,  to  be 
limited  and  assigned  according  to  their  discretions,  rightly, 
well,  and  faithfully  to  execute  the  same  office  in  all  things 
touching  the  same  office ;  and  the  said  late  king,  by  his 
said  letters  patent,  for  himself,  ftc.,  further  granted  and 
confirmed  to  the  said  mayor,  bailiffs,  and  burgesses  of  the 
said  borough,  and  their  successors,  that  the  mayor,  alder- 
men,  and  bailiffs  of  the  said  borough,  for  the  time  beings 
or  the  major  part  of  them,  from  time  to  time,  for  ever  there- 
after, might  and  should  have  power  and  authority,  yearly 
and  every  year,  on  the  Thursday  next  before  the  feast  of 
the  annunciation  of  the  blessed  virgin  Mary,  to  assemble 
themselves,  or  the  major  part  of  them,  in  the  Guildhall  of 
the  said  borough,  or  in  any  other  convenient  place  within 
the  said  borough,  to  be  limited  and  assigned  according  to 
Uieir  discretion,  and  there  to  continue  until  they,  or  the 
major  part  of  them  there  then  assembled,  should  dect  and 
nominate  two  buigeeses  of  the  said  borough,  to  be  bailiffii 
of  the  said  borough,  to  be  elected  and  nominated  in  form 
following;  thftt  they  should  and  might  be  able  there  to 
elect  wd  nominate  before  they  should  thence  depart,  two 
of  the  aforesaid  burgesses,  who  from  thenceforth  should 
be  bailiffs  of  tiie  said  borough  for  one  whole  yesu'  from 
thence  next  ensuing ;  and  that  they,  after  they  should  be 
so  as  aforesaid  elected  and  nominated  to  be  bailiffs  of  the 
said  borough,  before  they  should  be  admitted  to  execute  the 
same  office,  and  each  of  them,  should  take  a  eorpond  oath 
apoa  Uie  holy  gospel  of  God,  yearly  on  die  same  day  of 
dection  if  they  should  be  present,  and  if  they  should  be 
absent^  then  within  one  month  next  ensuing  the  day  of 
election,  before  the  mayor  of  the  said  borough,  or  in  his 
absence,  before  the  bailifis,  their  last  successors,  or  either  of 
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18*A  .        them,  in  the  presence  of  such  of  the  said  aldermen  of  the 
said  borough  for  the  time  being,  and  the  rest  of  the  bur- 
V.  "     gesses  of  the  said  borough  who  should  be  then  present^  in 
Westk»u^,d.    i^jjg  Guildhall  of  the  said  borough,  or  in  any  other  conve- 
nient place  within  the  said  borough,  to  be  limited  and 
assigned  according  to  their  discretion,  rightly,  well,  and 
faithfully  to  execute  the  same  office  of  bailiffs  of  the  said 
borough,  in  all  things  touching  the  same  office ;  and  the 
said  late  king,  by  his  said  letters  patent,  for  himself,  Sic., 
further  granted  to  the  said  mayor,  bailiffs,  and  burgesses 
of  the  said  borough,  that  if  any  or  either  of  the  aldermen  of 
the  said  borough  should  die,  or  be  removed  from  his  said 
office,  (which  said  alderman,  and,  every  or  any  of  them, 
not  well  behaving  themselves  in  the  same  office,  the  said 
late  king  willed  to  be  removeable  at  the  pleasure  of  the 
mayor  of  the  said  borough,  and  the  major  part  of  the  said 
aldermen  of  the  said  borough  for  the  time  being),  that 
then  the  mayor,  and  such  of  the  residue  of  the  aldermen  of 
the  said  borough  who  should  be  assembled  in  the  Guildhall 
of  the  said  borough,  or  in  any  other  convenient  place  within 
the  said  borough,  to  be  limited  and  assigned  according  to 
their  discretions,  or  the  major  part  of  them  so  assembled,  at 
the  pleasure  of  the  mayor,  and  the  residue  of  the  aldermen 
of  the  said  borough,,  should  and  might  be  able  to  elect  and 
prefer  one  or  more  of  the  best  and  most  honest  burgesses  of 
the  said  borough,  in  the  place  or  places  of  the  said  alderdian 
or  aldermen  of  the  said  borough,  so  dead,  or  removed  from 
his  or  their  office  or  offices,  to  supply  the  aforesaid  number 
of  twelve  aldermen  of  the  said  borough ;   as  by  the  said 
letters  patent  now  remaining  of  record  in  the  High  Court 
of  Chancery  of  our  lord  the^  now  king  at  Westminster, 
will,  among  other  things,  more  fully  and  at  large  appear ; 
which  said  letters  patent,  afterwards,  to  wit,  on  the  17th 
November,  in  16th  Charles  2d,  were  duly  accepted  by  the 
then  mayor,  bailiffs,  and  burgesses  of  the  said  borough ; 
that  afterwards,  and  after  the  granting  and  acceptance  of 
the  said  letters  patent,  and  long  before  the  days  and  times 
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in  the  said  information  mentioned^  to  wit,  on  the  1st  De-         1825. 
cember,  1675,  the  then  mayor,  bailiffs,  and  bm^esses  of 
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the  said  borough  being  in  due  manner  met  and  assembled  v. 

for  that  purpose  within  the  said  borough,  did  then  and 
there  duly  make,  constitute,  ordain,  and  establish  a  cer* 
tain  ordinance  or  bye  law,  (not  now  extant  in  writing),  for 
the  better  rule  and  government  of  the  said  borough,  touch* 
ing  and  concerning  the  election  of  the  burgesses  of  the 
said  borough,  for  the  time  then  to  come,  in  order  to  avoid 
popular  confusion  and  disorder  in  such  elections;  by  which 
said  ordinance  or  bye  law,  it  was  ordained  and  esta- 
blished, that  from  thenceforth  the  mayor  and  common 
council  of  the  said  borough,  or  the  major  part  of  them 
duly  assembled  together  for  that  purpose,  within  the  said' 
borough,  should  and  might  from  time  to  time,  and  at  all 
times  thereafter,  by  themselves,  and  without  the  concur* 
rence  or  assistance  of  the  rest  of  the  burgesses  of  the  said 
borough,  elect  and  chuse  such  person  or  persons  to  be  a 
burgess  or  burgesses  of  the  said  borough,  as  to  them  the 
said  mayor  and  common  council  of  the  said  borough  for 
the  time  being,  or  the  major  part  of  them,  so  assembled  as 
aforesaid,  should  seem  meet ;  and  which  said  ordinance  or 
bye  law  hath  ever  since  the  making  thereof  hitherto,  been 
constantly  kept  and  observed  By  the  said  mayor,  bailiffs, 
and  burgesses  of  the  said  borough,  and  is  still  in  full  force 
and  virtue,  and  in  no  wise  annulled,  abrogated,  abolished, 
revoked,  or  repealed ;  and  that  defendant  was  duly  elected 
a  burgess  according  to  that  bye  law.  General  replications 
taking  issue  severally  on  all  the  facts  stated  in  the  pleas ; 
special  replication  to  the  first  and  second  pleas,  setting 
out  the  charter  of  the  16th  Car.  2,  by  which  it  was 
granted,  ordained,  and  confirmed,  that  the  mayor,  bailiffs, 
and  burgesses,  and  their  successors,  or  the  major  part  of 
them,  from  time  to  time,  for  ever,  should  and  might  be 
able  to  elect  so  many,  and  such  other  men,  inhabiting  or 
not  inhabiting  within  the  borough,  as  and  which  to  them 
should  seem  most  expedient  'to  be  burgesses^of  the  borough. 
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1825.        And  the  said  coroner  and  attorney  of  oor  said  lord  the 
.j^^^^     lung»  for  our  said  lord  the  king,  farther  saithi  that  under 
V.  and  by  virtue  of  the  said  letters  patent,  the  burgesses  of 

the  said  borough,  continually  from  and  after  the  granting 
thereof,  hitherto,  have  been  eligible,  and  of  right  ought  to 
have  been  elected,  and  still  of  right  ought' to  be  deeted 
from  time  to  timei  by  the  mayor,  l^liffsi  and  buigesaes 
at  large  of  the  said  borough,  or  the  major  part  of  them» 
and  not  otherwise,  to  wit,  at,  8ic.  And  this,  &c.,  con- 
cluding with  a  verification.  General  demurrer  to  the' third 
plea.  Rejoinder  to  the  special  replication  to  the  first  and 
second  pleas,  "  that  the  said  letters  patent  were  not  duly 
^  accepted  by  the  then  mayor,  bailiffs,  and  burgesses  of  the 

said  borough,  as  to  that  part  thereof  whereby  the  said  late 
king  did  will  and  ordain,  that  the  mayor,  bailiffs,  and  bur- 
gesses of  the  same  borough,  and  their  successors,  or  the 
major  part  of  them,  from  time  to  time,  for  ever,  should  and 
might  be  able  to  elect  so  many  and  such  other  men^  inha* 
biting  or  not  inhabiting  within  the  said  borough,. as  and 
which  to  them  should  seem  most  expedient,  to  be  burgeaaes 
of  the  said  borough ;  as  by  the  said  replication  is  above  sup- 
posed,'' &c.  Special  demurrer  lo  the  rejoinder,  assigning 
for  causes  of  demurrer,  **  that  defendant  hath  not;  in  or  by 
his  said  last*mentioned  rejoinder,  stated  or  set  forth  any 
charter,  or  letters  patent,  or  other  matter  of  record,  di»* 
pensing  with  a.  total  acceptance  of  the  said  letters  potent, 
in  the  said  last-mentioned  replication  mentioned  and  set 
forth,  by  the  mayor,  bailiffs,  and  burgesses  of  the  said  bo« 
rough,  and  authorizing  or  enabling  them  not  to  accefnt  the 
said  last-mentioned  letters  patent  as  to  that  part  thereof, 
whereby  the  said  late  king  did  will  and  ordain  that  the 
mayor,  bailiffs,  and  burgesses  of  the  same  borough^  and 
their  successors,  or  the  major  part  of  them,  from  time  to 
time,  for  ever,  should  and  might  be  able  to  elect  so  mnny 
and  such  other  men,  inhabiting  or  not  inhabiting  within 
the  said  borough,  as  and  which  to  them  should  seem  nmst 
expedient,  to  be  burgesses  of  the  said  borough ;  and  abo* 
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diat  drfendUmt  hath  not,  in  or  by  his  said  last-mentioned       1635. 
vejoinder,  denied^  or  confessed  and  avoided,  the  allegation    J^^' 
in  the  said  last-mentioned  replication,  that  the  said  letteite    _    v. 
patent  therein  mentioned  were  doly  accepted  by  the  then 
mayor,  bailiffs,  and  burgesses  of  the  said  borough;  and 
abor  that  defendant  hath,  in  and  by  his  said  last-mentioned 
rejoinder,  stated  and  alleged  the  supposed  partial  accept- 
ance of  the  said  last-mentioned  letters  patent^  as  a  matter 
of  fact,  triable  by  the  county,  instead  of  stating  and  set- 
ting forth  therein,  as  he  ought  to  have  done,  the  charter, 
letters  patent,  or  other  matter  of  record,  if  any,  authorizing 
such  sopposed  partial  acceptance,  with  a  prout  patet  per 
recordnm,  and  concluding  his  said  last-tnentioned  rejoin- 
der with  a  verification  by  the.recoid,"  &c.    Joinder  in  de*- 
murrer. 

Starleity  in  support  of  the  demurrer.  The  first  and  se^ 
cond' pleas  are  clearly  bad.  The  question  which  they  raise 
is,  whether  a  corporation  can,  by  law,  accept  a  charter  in 
part,  and  reject  it  for  the  residue.  Upon  that  question  no 
express  decision  has  ever  taken  place;,  it  must  be  decided, 
therrfoie,  upon  such  dicta  as  can  be  found  bearing  upon  it, 
a&d  upon  general  legal  principles.  With  respect  to  dictt» 
bngoage  very  forcible  in  itself,  and  very  applicable  to  the 
present  case,  was  used  by  Buller,  J.,  in  the  course  of  his 
judgment  in  the  case  of  Btex  v.  Amery{a).  Speaking  of 
an  avennent  of  a  partial  accq;>taiice  of  the  charter  theiv, 
his  lordriiip  says,  "  The  averment  proceeds  on  a  mistakv, 
by  supposing  that  a  charter  may  be  accepted  in  part,  and 
rejected  as  to  the  rest.  The  only  instance  iq  which  I  have 
ever  heard  it .  contended,  that  a  charter  could  be  accepted 
in  part  only  is,  where  the  king  has  granted  two  distinct 
things,  both  for  the  benefit  of  the  grantees:  there,  I  know 
that  some  have  thought  that  the  grantees  may  take  one 
and  rqect  the  other.  However  .that  may  be,  it  cannot  «r» 
toid  to  this  case.    This  corporation  must  either  havi^ 

(•)  1  T.  R.  675. 
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1825.        accepted  in  toto,  or  not  at  all :  if  they  could  have  accepted 
.j^^^j.      a  part  only  of  the  charter,  they  would  have  been  a  corpora- 
V.  tion  created  by  themaelves,  and  not  by  the  king.     If  a 

charter  directed  that  the  corporation  should  consist  of  a 
mayor,  aldemien,  and  24  common  councilmen,  they  could 
not  accept  the  charter  for  the  mayor  and  aldermen  only, 
omitting  the  common  councilmen."    It  is  scarcely  going 
too  far  to  say,  that  his  lordship  there  lays  it  down  as  a  ge- 
neral rule  and  principle  of  law,  that  a  corporation  cannot 
accept  a  charter  in  part  only,  but  that  they  must  either 
accept,  or  reject  it  in  toto.     Rex  v.  The  Vice  Chancellor  of 
Cambridge  {a),  will  probably  be  cited  on  the  other  side  as 
furnishing  a  dictum  of  Lord  Mansfield  equally  strong  the 
other  way.     His  lordship  there  said,  "  There  is  a  vast  deal 
of  difference  between  a  new  charter  granted  to  a  new  cor- 
poration, (who  must  take  it  as  it  is  given,)  and  a  new  char- 
ter given  to  a  corporation,  already  in  being,  and  acting 
either  under  a  former  charter,  or  under  prescriptive  usage. 
The  latter,  a  <;orporation  already  existing,  are  not  obliged 
to  accept  the  new  charter  in  toto,  and  to  receive  either  all 
or  none  of  it;  they  may  act  partly  under  it,  and  partly  un- 
der their  old  charter  or  prescription."    That  observation, 
however,  does  not  seem  directed  to  any  general  principle, 
but  only  to  the  particular  circumstances  of  the  University 
as  a  very  ancient  and  peculiar  corporation,  as  appears  by 
subsequent  parts  of  Lord  Mansfield^ s  judgment,  and  by 
what  fell  from  Wilmot,  J.,  in  the  same  case :  he  said,  **  It 
is  the  concurrence  and  acceptance  of  the  University  that 
give  the  force  to  the  charter  of  the  crown.    And  they  may 
take  and  accept  the  body  of  statutes  or  code  of  laws,  sepa- 
rately and  distinctly ;  they  are  not  bound  to  take  all,  or 
leave  all.     I  do  not  think  that  this  superior  office  of  high 
stewardship  is  included  in  this  statute,  which  begins  with 
specifying  persons  of  much  inferior  rank ;   but  if  it  had 
been  so,  we  could  not  have  overturned  an  usage  of  240 
years  standing,  upon  words  of  this  statute,  which  might 

(«)  3  Burr.  1647.     I  Sir  W.  Bl.  547,  S.  C. 
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seem  contrary  to  such  settled  usage.    It  certainly  did  not         1825. 
intend  to  repeal  the  old  customs  and  usages  of  the  Univer- 
sity, except  in  those  cases  where  the  University  chose  it.'*      "  ^,7 
Then  upon  principle,  it  is  quite  impossible  that  a  corpora-  '  Westwood. 
tion  can  have  the  power  of  partially  accepting  a  charter. 
All  corporations,  even  those  that  are  such  by  prescription, 
exist  only  by  the  authority  of  the  crown ;  for  prescription 
is  merely  a  substitute  for  a  charter:  and  if  a  corporation 
having  two  charters  cau  accept  part  of  each,  and  reject  the 
rest,  the  result  may  be,  that  they  would  form  a  constitu- 
tion for  themselves  perfectly  different  from  that  intended 
to  be  formed  for  them  by  the'^crown,  and  they  would  be,  in 
the  language  of  Buller,  J.,  already  cited,  "  a  corporation 
created  by  themselves  and  not  by  the  king."    But  if  a 
partial  acceptance  can  ever  take  place,  at  least  it  must  have 
the  assent  of  the  crown,  and  that  assent  must  appear  by 
some  matter  of  record :  at  all  events,  therefore,  the  rejoin- 
der in  this  case  is  bad  in  point  of  form,  because  it  pleads 
the  partial  acceptance  as  a  matter  in  pais  triable  by  a  jury. 
[Abbott,  C.  J.    The  argument  on  the  other  side  may  be, 
that  the  charter  only  authorised  the  mayor,  bailiffs,  and 
burgesses,   by  their  corporate  name,  to  elect  burgesses; 
without  altering  or  effecting  the  manner  of  the  election ;  and 
if  that  argument  is  just,  the  custom  set  out  in  the  first  and 
second  pleas  may  be  good,  notwithstanding  the  charter]. 
Undoubtedly  a  mere  grant  to  the  mayor,  bailiffs,  and  bur- 
gesste,  that  they  and  their  successors  shall  be  a  body  cor- 
porate, carries  with  it  the  power  to  elect  such  successors, 
and  such  power  would  prim&  facie  vest  in  the  body  at 
large;  but  here  there  was  an  existing  corporation  previous 
to  the  date  of  the  charter,  and  by  the  constitution  of  the 
original  corporation  the  elective  power  was  vested  in  the 
select  body.     If  the  chaiter  was  not  intended  to  make 
some  alteration  in  this  respect,  it  would  not  have  been  ne- 
cessary that  it  should  say  any  thing  at  all  respecting  the 
election  of  burgesses,  and  it  would  of  course  have  been  si- 
lent on  the  subject;  but  the  charter  not  only  says  that  the 
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1825.       mayor,  bailifis,  and  burgeBsea,  shall  l^ve  power  to  deet 
-^"^^     burgesses,  but  Uiat  they,  w  the  major  part  of  them,  shall 
V.         hare  that  power,  which  clearly  indicates  that  every  inte- 
WwTwoop.  p^y  p^  ^£.  ^^  corporate  body  is  to  take  a  part  in  the  elec- 
tion.   The  result,  therefore,  is,  that  an  election  of  a  bur- 
gess according  to  the  custom  set  out  in  the  first  and  second 
pleas,  can  only  be  supported  by  establishing  two  proposi- 
tions; first,  that  the  partial  acceptance  of  the  charter  is 
good  per  se,  and  second,  that  it  is  well  pleaded :  in  both 
which  points  the  defendant  must  fail.  *  Then,  secondly, 
the  third  plea  is  equally  bad  with  the  two  former,  because 
it  sets  out  a  bye  Jaw  to  whic%  there  are  two  fatal  objec- 
tions:  first,  that  it  was  made  by  the  corporation  at  large, 
whereas  the  charter  vests  the  power  of  making  bye  laws 
exclusively  in  the  select  body;  and,  second,  that  it  alters 
the  mode  of  election  prescribed  by  the  charter,  and  ex- 
cludes an  integral  part  of  the  corporation  from  voting  at 
the  election.    Where  a  charter  in  general  terms  empowers 
a  corporation  to  make  bye  laws,  the  body  at  large  have  un- 
doubtedly authority  to  make  them;  where  a  charter  is  en- 
tirely silent  upon  the  subject,  the  same  result  follows;  but 
ivhere  a  charter  vests  that  power  in  a  select  body,  or  limits 
the  exercise  of  the  power  to  particular  specified  cases,  the 
result  is  totally  different.  Child  v.  The  Hudson's  Bay  Com^ 
pony  (a) :  and  in  this  point  of  view  the  bye  law  in  this  case 
is  bad.    Then  a  bye  law  which  alters  the  manner  of  the 
election  as  prescribed  by  the  charter,  and  excludes  the  bur- 
gesses at  large  from  voting  at  the  election,  has  been  held 
in  many  cases  to  be  void,  Rex  v,  Speficer(b),  Rex  v.  Cv#- 
bush{c),  Rex  V.  Headed),  Rex  v.  Ginever{e\  Res  v.  Ash" 
well{f\  RexY.  Bird(g),  and  Rex  v.  Hoblyn(h).     The 
last  of  these  cases  is  not  distinguishable  in  any  respect 
from  the  present,  and  in  this  point  of  view  also,  the  hye 
law  in  this  case,  therefore,  is  bad.    The  result  of  the  whole 

(a)  2  P.  Wms.  207.  (b)  3  Burr.  1827.  (c)  4  Burr.  2204. 

id)  4  Burr.  2515.  (e)  6  T.  R.  632.  (/)  12  East,  22. 

(g)  13  East,  867.  (A)  6  Bfo.  P.  C.  511. 
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therefore  is,  that  the  crown  U  entitled  to  judgment  both 

upon  the  general  and  special  demurrer.  l^eKiii* 


Tindal,  contril.    The  defendant  is  entitled  to  judgment 
upon  the  whole  of  this  record.    If  a  new  charter  is  granted 
to  a  pre-existing  corporation,  that  may  be  partially  ac* 
cepted ;  and  such  an  acceptance  is  good  in  law,  and  is  well 
pleaded  in  this  case ;  consequently  the  rejoinder  is  good, 
and  the  defendant  is  entitled  to  judgment  on  the  special 
demurrer.    Secondly,  if  the  rejoinder  is  not  good,  still  the 
replication  is  bad,  for  it  furnishes  no  answer  to  th^  first 
and  second  pleas ;  because  they  set  up  a  valid  custom  for 
the  dection  of  burgesses  by  the  mayor  and  common  coun- 
cil, and  the  replication  sets  up  a  charter  which  contains 
nothing  incompatible  with  that  custom.    Thirdly,  the  de*- 
fendant  is,  at  all  events,  entitled  to  judgment  on  the  ge- 
neral demurrer  to  the  third  plea,  because  that  plea  sets  out 
a  good  bye  law.    First,  a  corporation  are  not  necessarily 
bound  to  accept  a  charter  at  all ;  for  it  is  like  any  other 
gift,  and  may  be  offered  by  the  donor,  and  rejected  by  the 
donee,  2  Bro.  8^  Golds,  100  (a) ;  though,  where  they  do 
accept  it,  such  acceptance  is  proved  by  the  general  form 
of  pleading,  for,  as  Lord  Coke  says, ''  One  of  the  best  ar« 
guments,  or  proofs  in  law,  is  drawn  from  the  right  entries 
or  course  of  pleading ;  for  the  law  itself  speaketh  by  good 
pleading :  and  therefore  littleton  saith,  '  It  is  proved  by 
the  pleading,'  &c.,  as  if  pleading  were  ipsius  legis  viva 
▼ox''(£).     It  must  be  admitted,  that  a  charter  cannot  be 
partially  accepted  but  by  the  consent  of  the  crown,  for  the 
ciown  has  undoubtedly  the  power  to  compel  a  corporation 
to  accept  all  or  none ;  and  in  the  case  of  a  newly  created 
corporation,  a  partial  acceptance  would  be  an  acceptance 
cf  all,  for  else  the  corporation  would  be  in  effect  making  a 
charter  for  themselves.     But  in  the  case  of  a  pre-existing 
corporation,  a  charter  may,  by  consent  of  the  crown,  he 
partially  accepted,  and  there  are  authorities  in  favour  of 

(«)  Vide  Hex  v.  Pa$nwre,  3  T.  R.  240.  (6)  Co.  Litt.  115  b. 


V. 

Westwood. 
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1325.        that  j^osition  antecedent  to  the  case  of  Rex  v.  The  Vice 
fn^"^'.       Chancellor  of  Cambridge.      In  Haddock's  case  (a),  the 
V.  Court  decided,  that  if  a  corporation  have  franchises  and 

ESTwooD.    privileges,  by  grant  or  prescription,  and  afterwards  they 
are  incorporated  by  another  name^  the  newly-named  body 
shall  enjoy  all  the  franchises  and  privileges  which  the  old 
corporation  had.     The   University  of  Cambridge  ▼.  The 
Bishop  of  York  (Jb)y  is  to  the  same  point;  and  in  both  those 
cases  the  question  was  put  upon  the  acceptance  of  the 
new  charter.     Rex  v.  Larwood  (c),  was  the  case  of  an  old 
corporation,  to  which  Charles  the  Second  granted  a  new 
charter,  altering  some  of  their  privileges ;  and  Lord  Holt 
there  said,  **  If  a  corporation  accept  such  a  charter,  it  is 
good.     And  here  is  evidence  of  their  acceptance,  for  the 
commonalty  used  heretofore  to  elect  both  the  sheriffs,  and 
now  they  elect  but  one  of  them."    Then  comes  the  case  of 
Rex  V.  T/te   Vice  Chancellor  of  Cambridge,  which  is  a 
direct  authority  in  favour  of  the  partial  acceptance  of  a 
charter.     The  expressions  of  Lord  Mansfield,  and  Wilmat, 
J.,  already  cited  to  the  Court,  are  decisive  upon  the  point ; 
and  the  report  states,  that  Yates,  J.,  and  Aston,  J.,  con- 
curred in  their  opinion,  and  that  the  former  ''  held,  that 
an  old  corporation,  who  accept  a  new  charter,  may  still  act 
under  their  former  charter,  or  under  prescriptive  usage." 
What  is  there  unreasonable  in  this  doctrine  ?    If  the  cor- 
poration, without  the  consent  of  the  crown,  accept  part, 
and  reject  part  of  the  charter,  the  whole  may  be  repealed 
by  scire  facias ;  but  if  the  crown  consent  to  a  partial  ac- 
ceptance, or  if  it  does  not  interfere  and  express  its  dissent 
from  it,  there  is  no  reason  why  such  an  acceptance  should 
not  be  valid.     Then,  the  partial  acceptance  in  this  case  is 
well  pleaded.    The  acceptance  of  part  is  here  alleged  pre- 
cisely in  the  same  mode  as  the  acceptance  of  the  whole 
must  have  been,  and  there  is,  indeed,  no  other  possible 
mode  of  alleging  it.    The  acceptance  of  a  charter  is  matter 

\a)  Sir  T.  Ray.  435.    1  Vent.  355,  S.  C.  (b)  10  Mod.  207. 

(c)  1  Ld.  BAym.  12^. 
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in  pais^  to  be  proved  by  user.  Rex  v.  Larwood;  and  if  the  1325. 
acceptance  of  a  whole  charter  is  a  fact  to  be  tried^  why 
should  not  the  acceptance  of  part  of  a  charter,  which  is 
equally  a  fact,  be  tried  in  the  same  manner  ?  The  accept-  Westwood. 
ance  can  be  proved  only  by  user ;  there  is  no  matter  of  re- 
cord by  which  it  can  be  proved :  for  no  formal  return  can 
be  made  to  a  grant  of  a  charter,  as  to  a  writ,  because  the 
charter  does  not  direct  any  act  to  be  done  under  seal,  or 
by  matter  of  record.  Rex  v.  Amery  does  not  support  the 
argument  on  the  other  side.  The  dictum  of  Buller,  J.,  in 
that  case,  does  not  conflict  with  the  decision  in  Rex  v. 
The  Vice  Chancellor  of  Cambridge,  because  the  ground  of 
his  opinion  there  was,  that  the  former  charter  was  void, 
and  the  new  charter  was  a  charter  of  creation ;  and,  con- 
sidered with  reference  to  that  state  of  things,  his  observa- 
tioDS  concur  with  those  of  Lord  Mansfield  in  the  preceding 
case.  Secondly,  the  replication  furnishes  no  answer  in 
point  of  law  to  the  first  and  second  pleas.  The  charter  is 
almost  entirely  one  of  confirmation ;  it  is  in  terms  con- 
finaatory  of  certain  pre-existing  franchises  and  privileges ; 
and  it  contains  nothing  contradictory  of,  or  incompatible 
with,  the  custom  set  out  in  the  pleas.  The  custom  set  out 
in  the  pleas  is,  for  the  burgesses  to  be  elected  by  the  mayor 
and  common  council,  the  common  council  being  made  up 
of  two  bailiffs  and  twelve  burgesses,  being  also  aldermen. 
The  charter  empowers  the  mayor,  bailiffs  and  burgesses,  to 
elect  bui^esses,  but  is  entirely  silent  as  to  the  mode  of 
their  election.  Now  what  is  there  inconsistent  or  contra- 
dictory in  the  two  ?  If  an  alteration  in  the  mode  of  elec- 
tion had  been  intended,  that  intention  would  certainly  have 
been  declared  in  terms ;  in  the  absence  of  any  such  decla- 
ration, the  absence  of  such  an  intention  must  be  presumed ; 
and  then,  it  is  perfectly  consistent  with  the  charter  to  say, 
tbat  the  election  is  to  be  by  the  mayor,  bailifi^,  and  such 
of  the  burgesses  as  were  previously  invested  with  the  elec- 
tive power.  Thirdly,  the  bye  law  set  out  in'  the  third  plea, 
is  good.     It  is  said  that  the  bye  law,  being  made  by  the 
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isajk        whole  body,  is  bad,  because  the  charter  having  given  the 
power  of  making  bye  laws  to  the  select  body,  the  wfaok 
^^        body  have  no  power  to  make  them.     But  the  power  so 
Wbstwoop.    giy^Q  to  the  select  body  is  confined  to  certain  matters  spe- 
cified- in  the  charter,  and  the  election  of  burgesses  is  not 
one  of  those  matters.     Besides,  the  power  to  make  bye 
laws^  is  incident  to  every  corporation  generally,  Stitton*t 
Hospital  case  (a) ;  and  the  mere  fact  of  the  charter  em* 
powering  the  select  body  to  make  bye  laws  in  particalar 
cases,  cannot  deprive  the  body  at  large  of  their  general 
right  to  make  them  in  others.     It  is  then  said,  tiiat  this 
bye  law  excludes  an  integral  part  of  the  corporation  from 
voting  at  the  election  of  burgesses,  and  that  upon  that 
ground  it  is  bad.    But  the  fact  is  not  so ;  the  bye  law  doei 
not  exclude  the  burgesses  generally  from  the  election:  it 
merely  limits  the  right  of  election  to  some  of  the  burgesses. 
Previous  to  the  charter,  the  common  council  consisted  of 
two  bailiffs,  and  twelve  capital,   or  principal  burgesses. 
Since  the  charter,  they  consist  of  two  bailiffs,  and  twelve 
aldermen,  which  bailiffs  and  aldermen  must  be  chosen  out 
of  the  body  of  burgesses  at  large.    Therefore,  an  election 
of  burgesses  by  the  mayor  and  common  council,  is,  in  sub- 
stance and  effect,  an  election  by  the  mayor  and  fourteen 
burgesses.     It  is  settled  law,  that  whete  it  is  directed 
by  a  charter  that  the  officers  of  a  corporation  shall  be 
chosen  by  the  burgesses  or  commonalty  at  large,  the  cor- 
poration may,  by  common  assent,  for  the  purpose  of  avoid- 
ing popular  confusion,  make  a  bye  law,  restraining  the 
power  of  election  to  a  select  number  of  the  burgesses  or 
commonalty :  the  case  of  The  Corporation  of  Colchester  (i)> 
th§  case  of  Corporations  (c),  Barber  v.  Boulton  (J),  Bex  v. 
Ashwell  (e),  and  Rex  v.  Bird(f).     Undoubtedly,  where  a 
corporation  consists  of  several  integral  parts,  and  ihe  right 
of  election  is  given  jointly  to  all,  a  bye  law  excluding  one 
integral  part  from  the  right  of  election,  is  Void,  Rex  v. 

(a)  10  Rep.  8! .  (ft)  3  Bulst.  71 .  (c)  4  Rep.  TV. 

{d)  1  Str.  814.  {€)  n  East,  22.  (J)  13  Eait,  36T. 
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Head  {a),  and  Rex  t.  HMyn  (6).  But  no  integral  pari  isss. 
of  the  body  is  exdiided  here ;  the  bye  law  merely  confines 
the  right  to  a  select  part  of  diosewho  previoasly  had  it;  and 
in  that  rd^)ect  this  case  differs  materially  from  Rex  v. 
Hoblyn,  which  is  cited  on  the  other  side  as  a  case  in  point* 
for  there  the  charter  gave  the  right  of  election  to  the 
mayor  and  commonalty,  together  with  the  aldermen,  and 
the  bye  law  confined  it  to  the  mayor  and  aldermen  only ; 
ID  that  tiiere  an  integral  part  of  the  corporation  was  ex* 
doded,  and  the  bye  law  consequently  was  bad.  Upon  all 
these  gmnnds  it  is  submitted,  that  the  defendant  is  enti* 
tied  to  judgment  on  both  the  demurrers. 


The  case  was  argued  in  Michaelmas  term,  1824,  when 
the  Court  took  time  for  consideration;  and  there  being  a 
difference  of  opinion  among  the  judges,  upon  some  of  the 
points  of  the  case,  their  lordships  now  delivered  their  judg- 
ments smatim,  beginning  with 

Little  DALE,  J.,  who,  after  stating  the  pleadings  at 
length,  thus  proceeded. — Upon  these  pleadings,  it  seems 
to  me,  that  there  must  be  judgment  for  the  crown  on  the 
first  and  second  pleas,  and  for  the  defendant  on  the  third 
plea.    I  consider  the  replication  as  an  answer  to  the  first 
and  second  pleas,  and  the  rejoinder  as  no  answer  to  the 
replication.    I  think  the  custom  for  the  mayor  and  com* 
mon  council  to  elect,  as  stated  in  those  pleas^  is  put  an  end 
to  by  the  charter.    If  a  corporation  accept  a  charter  which 
prescribes  a  different  mode  of  election  from  that  which 
previously  prevailed,  I  think  the  previous  mode  of  election 
is  extinguished.    It  has  been  argued,  that  this  is  in  the 
nature  of  a  charter  of  confirmation,  and  confirms  all  the 
customs  which  had  previously  prevailed.    In  many  re- 
spects it  is  a  charter  of  confirmation,  because  the  corpora- 
tion was  iif  existence  before,  and  had  many  possessions, 
liberties,  and  privileges ;  those  it  confirms,  but  where  any 

(•)  4  Burr.  W15.  (*)  6  Bro.  P.  C.  511 . 
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1825.        thing  new  is  introduced,  it  cannot  as  to  them  be  considered 
nJ^L^'       as  a  charter  of  confirmation ;  and  I  think  it  does  not  coa- 
V.  firm  this  custom,  for  the  general  clause  of  confirmation  has 

Westwood.    nothing  to  do  with  customs  as  to  elections  pffcvailing  in 
the  borough.      Rex  v.  Haddock  does  not  apply,  to  this 
case.    That  was  a  mandamus  to  a  corporation,  to  restore 
an  alderman.     They  returned,  that  he  had  been  removed 
under  proceedings  which  were  fully  set  out,  and  the  return 
was  held  good.    The  Court  said,  ''  That  though  by  the 
charter  stated,  no  power  was  given  to  remove  an  alderman, 
yet  as  the  aldermen  were,  before  the  charter,  removeable 
for  reasonable  causes,  the  same  power  remained  still ;  for 
a  charter  does  not  merge  or  extinguish  any  of  the  ancient 
privileges  of  the  corporation."  There  the  charter,  however, 
was  silent,  and  therefore  every  thing  remained  as  before ; 
but  here  the  charter  points  out  a  new  mode  of  election. 
Rexv.  Larwood  is  a  similar  case,  and  the  doctrine  of  those 
cases  no  lawyer  would  dispute ;  but  I  do  not  think  they 
apply  to  the  present.     The  rejoinder  states,  that  the  char- 
ter was  not  acc^ted  as  to  so  much  of  it  as  relates  to  the 
election  of  burgesses.     I  think  that  is  a  bad  re]oinder> 
because   a  corporation   cannot  accept  a  charter  in  part 
only.     A  charter  is  given  by  the  crown,  and  is  considered 
as  forming  one  entire  scheme,  framed  on  deliberation,  for 
the  due  government  of  the  borough.     Parts  of  it  may  be 
contrary  to  the  wishes  of  the  corporation,  but  they  are 
compensated  by  other  parts  by  which  valuable  privileges 
are  ^nted.    The  case  of  Rex  v.  The  Vice  Chancellor  of 
Cambridge  has  been  relied  on  in  support  of  these  pleas. 
Lord  Mansfield  there  seems  to  have  thought,  that  a  cor- 
poration might  accept  a  charter  in  part.     He  says  this : 
'*  There  is  a  vast  deal  of  difference  between  a  new  charter 
granted  to  a  new  corporation,  which  must  take  it  as  it  is 
given ;  and  a  new  charter  given  to  a  corporation  already 
in  being,  and  acting  either  under  a  former  charter,  or  under 
prescriptive  usage.    The  latter,  a  corporation  already  ex 
isting,  are  not  obliged  to  accept  the  new  charter  in  toto, 
and  to  receive  either  all  or  none  of  it ;  they  may  act  partly 
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under  it,  and  partly  under  their  old  charter  or  prescrip-        1825. 
tion,"    And  Wilmot,  J.,  in  the  same  case  said,  "  It  is  the     t^Tk^q 
concurrence  and  acceptance  of  the  University  that  gave  the  v. 

force  to  the  charter  of  the  crown.  And  they  may  take 
and  accept  the  body  of  statutes,  or  code  of  laws,  sepa- 
rately and  distinctly ;  they  are  not  bound  to  take  all  or 
leave  all ;  and  it  appears  that  they  here  have  in  fact  done 
so."  Though  such  is  the  law  laid  down  in  that  case,  it 
was  not  necessary  to  do  so,  for  the  office  of  high-steward  had 
been  held  long  before  the  reign  of  Elizabeth,  and,  from 
the  language  of  those  judges  it  is  clear,  that  the  crown  did 
not  mean  to  interfere  in  the  mode  of  electing  the  ancient 
officers  of  the  University,  except  such  as  were  particularly 
mentioned.  That  was  not  the  case  of  a  general  charter 
given  to  the  University  to  form  the  entire  constitution  of 
it,  but  a  selection  of  statutes  for  the  election  of  particular 
officers,  and  it  is  by  the  aggregate  of  different  statutes, 
given  at  different  times,  that  the  University  is  governed. 
In  the  more  recent  case  of  Rex  v.  Amery,  BuHer,  J., 
speaking  on  this  subject,  said,  '*  The  averment,"  that  is,  an 
averment  that  the  charter,  as  to  the  election  of  aldermen, 
was  duly  accepted,  **  the  averment  proceeds  on  a  mistake, 
by  supposing  that  a  charter  may  be  accepted  in  part,  and 
rejected  as  to  the  rest.  The  only  instance  in  which  I  have 
ever  heard  it  contended  that  a  charter  could  be  accepted 
in  part  only  is,  where  the  king  has  granted  two  distinct 
things,  both  for  the  benefit  of  the  grantees :  there,  I  know 
that  some  have  thought  that  the  grantees  may  take  one 
and  reject  the  other.  However  that  may  be,  it  cannot  ex- 
tend to  this  case.  This  corporation  must  either  have  ac- 
cepted in  toto,  or  not  at  all ;  if  they  could  have  accepted 
a  part  only  of  the  charter,  they  would  have  been  a  corpo- 
ration created  by  themselves,  and  not  by  the  king.  If  a 
charter  directed  that  the  corporation  should  conl^ist  of  a 
mayor,  aldermen,  and  24  common  councilmen,  they  could 
not  accept  the  charter  for  the  mayor  and  aldermen  only, 
omitting  the  common  council  men.     It  is  impossible  to 
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1885.        matppoH  this  part  of  the  pfoa;  thar^re  this  allegaim, 
oonftiing  the  aooeptaace  <^  the  chi^rter  to  At  aldeimea 
o<dy>  ought  tot  be  amended/'    Thus  there  are  confliotiiig 
jdicta  upon  the  subject^  for  neither  of  these  cases  can  be 
oonaid^ed  as  a  .deciaiQn  upon  the  point ;  and  there  not 
being  any  decision,  that  I  can  find,  in  point,  and  these 
being  conflicting  dicta,  I  am  left  to  form  my  own  judg- 
ment in  the  best  way  I  can ;  and  according  to  the  princi- 
pled by  which  coarporationa  are  considered  as  being  go- 
verned, namely,  that  they  are  to  take  the  whole  of  the  en- 
'tire  charter  which  the  crown  grants,  or  none  at  aU,  I  am  of 
opinion  that  the  rejoinder  is  no  answer  to  the  replication  to 
the  first  and  second  pleas,  and,  therefore,  that  as  to  those 
pleas,  there  must  be  judgment  for  the  crown..  Upon  the 
third  plea,  a  difierent  question  arises,  namely,  as  to  therar 
lidity  of  the  bye  law,  which  may  be  sub^dirided  into  two 
other  questions :  first,  whether  the  body  at  large  have 
power  to  make  bye  laws ;  and  second,  if  so,  whether  diey 
can  delegate  that  power  to  the  mayor  and  common  coun- 
cil ;  that  is,  whether  they  can  depute  the  aldermen  to  re- 
present the  burgesses  at  large,  so  aa  to  render  an  election  by 
the  mayor,  aldermen,  and  bailifis^  of  equal  validity  with 
an  election  by  the  mayor,  bailiffs,  and  burgesses  at  lia^ge. 
In  the  first  place,  the  charter  has  certainly  given  power  to 
the  body  at  large  to  make  bye  laws,  bnt  it  has  given  no 
such  power  to  the  select  body.    Every  corporation  has  an 
incidental  power  to  make  bye  laws,  but  if  power  is  girai 
to  a  select  body,  the  right  in  the  body  at  large  is  impli- 
edly  takeu  away,  NQrris  y.iSiapp${a)f\  recognised  in  The 
City  of  London  v.  Vanacker  (b),  and  it  is  considered  that 
an  express  power  given  to  the  body  at  large  is  unnecessary, 
because  they  have,  it  of  themselves.    So  in  Child  v.  Thi 
Hudson's  Bay  Company,  it  was  held  that  a  corporation 
has  an  implied  power  to  make  bye  laws ;  but  where  the 
charter  gives  the  company  a  power  to  make  bye  laws, 
they  can  only  make  them  in  such  cases  as  they  are  enabled 

{a)  Hob.  310.  (b)  1  Ld.  Raym.  496.    5  Mod.  439,' S.  C. 
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to  do  by  the  chsarter,  for  such,  power  giten  by  the  ohsrter  t9M$. 
implies  a  negatiTe  that  they  ahall  not  make  bye  lanv  in 
any  other  eases.  Bat  that  was  a  corporation  established 
br  a  particular  purpose,  and  the  bye  law  which  they  made 
was  for  a  purpose  foreign  to  that  for  which  they  were  in- 
corporated, and  therefore  they  could  not  make,  such  a  bye 
kw.  That,  however,  does  not  establish  the  general  pro- 
position. In  the  case  of  Rex  v.  Head,  indeed.  Lord  Mafu* 
field  said,  ''  The  body  at  large  had  no  power  to  make  bye 
bws,  because  that  power  is  by  the  charter  given  to  the 
common  council,  consisting  of  the  mayor  and  aldermen; 
sad  the  common  council  could  not  by  a  bye  law  take 
away  from  the  body  at  lai^  the  right  of  election  which 
the  charter  had  vested  in  the  whole  body.^  I  think  that 
esse  cannot  be'  very  accurately  reported^  and  in  the  first 
part  of  what  Lord  i/Letrnfield  said,  it  was  not  necessary  so 
to  detennine,  because  the  bye  law  was  bad  in  every  respect 
Whoe  the  power  of  making  bye  laws  is  given  to  a  aelect 
body,  there  can  be  no  doubt  it  must  be  exercised  by  the 
select  body,  and  cannot  be  so  by  the  body  at  large ;  but  I 
think  the  rule  only  applies  to  cases  where  the  select  body 
have  such  power  given  to  them.  The  power  bekmging  to 
the  body  at  large,  it  is  only  an  abridgment  pro  tanio  of 
their  own  privileges^  but  that  of  their  own  power,  which  is 
independent  (tf  it,  remains  as  it  was.  There  may  be  many 
reasons  why  the  power  to  make  bye  laws  should  in  parti- 
cular cases  be  given  to  a  select  body ;  but  if  bye  laws  be- 
come requisite  as  to  other  mattei^,  then,  unlesil  the  body 
at  large,  have  ^wer  to  make  them,  nobody  ckn;  for  the 
select  body  cannot  travel  out  of  the  po^^ers  conferred  on 
them,  and  therefore  many  regulations  highly  important  for 
the. good  government  of  the  borough  would  be  prevented 
from  being  made.  Then,  it  is  material  to  ooosider  whether 
the  bye  law  in.  qtiestion  falls  within  the  powers  given  to  the 
select  body ;  for  if  it  does,  the  body  at  large  had  no  power 
^  make  it.  This  is  not,  in  the  proper  sense  of  the  word, 
a.  hfe  laui.    It  ia  an  order  made  by  the  body  at  large,  regu* 
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1B25.        lating  the  mode  of  election^  which  they  have  incidentally 
JT^^*^       power  to  make,  in  order  to  prevent  popular  tumult  and  con- 
ti.  fusion.     It  is  not  a  thing  which  relates  to  the  genoal 

Westwood.    government  of  the  borough ;  it  is  only  that  instead  of 
1500  persons  being  present  at  the  election,  only  fifteen 
shall  be  so.     It  would  be  a  most  extraordinary  thing,  if| 
where  the  power  of  election  is  given  to  the  body  at  large, 
the  select  body  should  have  a  right  to  regulate  and  control 
a  power  which  the  body  at  large  possess.    They  may,  by 
the  express  language  of  a  charter,  have  such  a  power ; 
but  unless  it  is  given  by  express  words,  they  ought  not  to 
take  it  by  general  words.     I'hen,  if  the  select  body  have 
no  such  power,  the  regulation  cannot  be  made  at  all, 
unless  by  the  body  at  large ;   and  this  consequence  will 
follow,  that  in  a  corporation  where  a  select  body  have 
power  to  make  bye  laws  for  particular  purposes,  no  regula- 
tion can  be  made  at  all  to  avoid  the  inconvenience  and 
confusion  of  popular  elections,  which  must  exist  in  such  a 
corporation ;  and  one  of  the  powers  in  the  corporation, 
which  from  the  time  of  Lord  Coke  down  to  the  present 
time,  has  always  been  considered  as  belonging  to  a  corpo- 
ration, must  be  lost,  and  cannot  be  exercised.    Then^  on 
the  second  question,  whether  the  aldermen  may  be  substi- 
tuted for  the  burgesses  at  large :  it  appears  to  have  been 
the  practice  in  ancient  times,  in  ord^r  to  prevent  the  con- 
fusion of  popular  elections,  that  the  number  of  the  electors 
should  be  limited,  and  that,  although  the  charter  gave  the 
right  of  election  to  the  burgesses  at  large,  a  less  number 
than  the  whole  should  actually  make  the  election.     Some 
questions  having  arisen  upon  this,  it  was  referred  by  the 
lords  of  the  council  to  the  judges,  to  know  how  the  law 
stood,  *^  and  it  was  resolved  by  the  justices,  upon  great 
deliberation  and  conference  had  among  themselves,  that 
such  ancient  and  usual  elections  were  good,  and  well  war- 
ranted by  their  charters,  and  by  the  law  also ;  for  in  every 
of  their  charters  they  have  power  given  them  to  make  laws, 
ordinances,  and  constitutions,  for  the  better  government 
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and  order  of  their  cities  or  boroughs,  and  by  force  of        i825. 
which^  and  for  avoiding  of  popular  confusion,  they  by 
their  common  assent  constitute  and  ordain  that  the  mayor,  v. 

or  bailiffs,  or  other  principal  cheers,  shall  be  elected  by  a    ^^^'^^°' 
selected  number  of  the  principal  of  the  commonalty,  or 
the  burgesses,  as  is  aforesaid,  and  prescribe  also  how  such 
selected  number  shall  be  chosen^  and  such  ordinance  and 
constitution  shall  be  good  and  allowable,  and  agreeable 
with  the  law  and  their  charters,  for  avoiding  of  popular 
disorder  and  confusion  ;  and  although  now  such  constitu- 
tion or  ordinance  cannot  be  shewti,  yet  it  shall  be  presumed 
and  intended  in  respect  of  such  special  manner  of  ancient 
and  continual  election,  (which  special  election  could  not 
begin  without  common  consent),  that  at  first  such  ordi- 
nance or  constitution  was  made,  such  reserved  respect  the 
law  attributes  to  ancient  and  continual  allowance  and 
usage,  although  it  began  within  time  of  memory."     The 
case  of  Corporations.    The  same  case  is  briefly  noticed  in 
Jenkins,  273,  case  93.     In  the  case  of  the  Corporation  of 
Cokhesier,  Coke,  C.  J.»  and  the  rest  of  the  Court  held, 
that,  '^  If  there  be  a  popular  election  of  the  mayor  and 
aldermen  in  corporation  towns,  and  this  happens  to  breed 
a  confusion  among  them,  this  may  be  altered  by  their 
agreement,  and  by  the  common  consent  of  all,  to  have 
their  elections  made  by  a  fewer  number,  but  not  otherwise. 
But  if  by  their  charter  they  are  to  be  elected  by  them  all, 
then  this  is  not  to  be  altered,  but  by  and  with  the  general 
assent  of  the  whole  town,  and  so  by  this  means  to  take 
away  confusion.'*     The  same  doctrine  is  recognised  in 
several  reported  cases,  bringing  it  down  to  modem  times, 
namely.  Rex  v.  Tomlyns{a),  Rex  v.  Spencer,  Rex  v.  PAi7- 
lips,  Lee  v.  Wallis,  and  other  cases,  the  circumstances  of 
which  it  is  not  now  necessary  to  advert  to.    There  have, 
indeed,  been  cases,  where  qbestions  have  arisen  upon  the 
application  of  this  rule,  as  in  Rex  v.  Spencer,  where  the 
defendant  claimed  to  be  a  common  councilman  of  Maid^ 

(a)  Cas.  tem.  Hard.  316. 
VOL,  VII.  U 
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1825.         stone.    There  the  power  of  electing  the  common  council- 
r^^^^^iT^      nien  was  in  the  mayor,  jurats,  and  commonalty,  and  the 
V,  charter  gave  a  power  of  making  bye  laws  to  the  mayor,  ^ 

£STwooD.    j^,^f^^  ^^^  common  council.  The  mayor,  jurats,  and  com- 
mon council  made  a  bye  law  to  restrain  the  number  of 
electors  to  the  mayor,  jurats,  and  comnum  council^  and 
such  of  the  common  freemen  as  had  served  the  office  of 
churchwarden  and  overseer  of  the  poor«     It  was  held  that 
the  bye  law,  narrowing  the  number  of  electors,  oovdd  not 
be  supported,  because  it  was  not  made  by  the  body  who 
had  the  right  of  election,  and  also  because  it  excluded 
such  of  the  commonalty  as  had  not  served  an  office  which 
had  no  connection  with  the  corporate  character.    In  Rex 
V.  Cutbushi  common  councilman  of  Maidstone,  the  bye 
law  was  made  by  the  mayor,  jurats,  and  common  council^ 
to  confer  the  right  of  election  on  the  mayor,  jurats,  com- 
mon council,  and  60  senior  freemen.    There  the  bye  law 
was  made  by  a  select  body,  and  was  held  bad,  because 
the  charter  gave  the  right  of  election  to  the  mayor,  jurats 
and  commonalty.    In  Rejp  v.  Head,  freeman  of  HolUen, 
the  buigesses  were  incorporated  by  the  name  of  the  mayor 
and  commonalty;    by  the  charter,  four  aldermen  were 
created,  who,  with  the  mayor,  were  to  be  the  common 
council,  and  to  have  a  power  to  make  bye  laws.    The 
right  of  election  was  in  the  mayor  and  commonalty,  toge- 
ther with  the  aldermen.    The  common  council  made  a 
bye  law,  with  the  assent  of  the  conmionalty,  that  the 
mayor  and  aldermen  by  themselves,  and  without  th6  oom- 
monalty,  should  elect  burgesses ;  and  that  was  held  a  bad 
bye  law.    But  then,  an  int^ral  part  of  the '  electors^ 
namely,  the  commonalty,  veas  excluded,  for  the  power  of 
election  was  in  the  mayor,  aldermen  and  commonalty,  and 
therefore  they  could  not  exclude  the  commonalty,  who 
were  by  those  means  not  represented.  It  may  be  observed, 
also,  that  the  bye  law  there  was  irregular ;  first,  becaoee 
it  was  not  made  by  the  mayor  and  aldermen  only,  who 
only  had  the  power  to  make  bye  laws ;  but  they  called 
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in  the  commonalty  to  assist,  not  as  forming  part  of  the        1325. 
meeting;   therefore,  under  the  charter,  it  was  bad.    Se- 
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condly,  it  was  bad  under  the  general  powers  of  a  corpora-      _    v. 
tion,  because  the  aldermen,  as  a  body,  were  not  the  cor- 
pwation,  as  the  mayor  and  commonalty  were  the  corpo- 
lation,  and  the  commonalty  were  called  in  only  to  assist, 
and  not  as  forming  an  integral  part  of  the  meeting. 
Thirdly,  it  was  bad,  as  made  by  the  mayor  and  aldermen 
only,  {or  they,  as  a  select  body,  had  no  right  to  make  bye 
laws  regulating  elections,  where  the  right  was  vested  in 
the  mayor  and  commonalty,  together  with  the  aldermen. 
In  Rex  V.  Ashwell,  the  charter  gave  the  right  of  electing 
aldermen  to  the  mayor  and  burgesses,  who  made  a  bye 
law,  limiting  the  electors  to  the  mayor  and  certain  of  the 
burgesses,  namely,  the  recorder,  aldermen,  coroners,  com- 
mon conncilmen,  and  such  of  the  burgesses  as  had  served 
the  office  of  chamberlain  or  sheriff;  and  that  was  held  to 
be  a  reasonable  and  valid  bye  law.     In  Rex  v.  Bird,  the 
right  of  electing  burgesses  was  vested  by  the  charter  in 
the  mayor  and  burgesses,  being  the  corporate  body.    They 
made  a  bye  law  restraining  the  number  of  electors  to  the 
mayor,  aldermen,  and  eighteen  burgesses  named  therein, 
and  the  defendant  was  elected  by  those  persons  under  the 
bye  law.      No  doubt  was  entertained  as  to  the  general 
right  of  the  corporate  body  to  make  a  regulation  limiting 
the  number  of  electors,  and  the  defendant  was  held  well 
elected.    This  is  the  last  case  upon  the  subject,  and  in  all 
these  cases  the  general  power  of  the  corporate  body  is  ad- 
mitted.    Then,  the  question  arises,  whether  admitting  the 
general  right  of  the  corporate  body,  the  restriction  in  this 
case  falls  within  the  principles  of  law.     One  objection  is, 
that  the  aldermen  do  not  represent  the  burgesses,  for  there 
is  no  doubt  that  in  the  body  created  by  the  bye  law  the 
bm^esses  must  be  represented.    I  am  free  to  admit  that 
there  is  as  little  representation  of  the  burgesses  here,  as 
one  can  well  imagine,  and  much  less  than  has  occurred  in 
any  of  the  cases ;  but  still  the  select  body  do,  in  a  small 
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degree  represent  the  burgesses.  The  aldermen,  by  betDg 
elected,  do  not  cease  to  be  burgesses;  they  are  stiU  bur- 
gesses, though  with  more  authority ;  they  are  not  an  in- 
tegral part  of  the  corporation.  If  there  be  a  meeting  of 
the  body  corporate,  consisting  of  the  mayor,  beilifis  and 
burgesses,  it  is  not  necessary  that  any  of  the  aldermen 
should  be  present,  and  if  they  are  present,  and  act,  they 
act  not  as  aldermen,  but  as  burgesses.  The  aldermen  are 
elected  by  the  mayor  and  the  residue  of  the  aldermen,  so 
that,  though  remotely,  the  burgesses  have  something  to  do 
in  the  election ;  and  I  think  the  aldermen  may  be  consi- 
dered as  representing  the  burgesses,  and  that  they  are  a 
different  body  from  the  burgesses  at  targe,  only  when  they 
are  in  their  character  of  alderwea  dischai^ng  the  various 
duties  assigned  to  them.  It  must  be  observed,  also,  that 
this  mode  of  election  is  that  which  was  adopted  by  custom 
before  the  charter  in  question,  and,  therefore,  it  may  fairly 
be  presumed  to  be  a  reasonable  mode  of  election,  and  not 
attended  with  any  inconvenience  or  prejudice  to  the  gene- 
ral interests  of  the  corporation ;  and  though  that  cannot 
be  taken  into  account  in  considering  the  effect  of  the 
second  plea,  because  the  facts  stated  in  one  plea  cannot 
be  brought  to  bear  upon  the  facte  stated  in  another  plea, 
still  we  may  put  the  supposition  that  such  a  mode  of  elec- 
tion might  exist  before  the  charter.  It  may  be  said  that  the 
rule  laid  down  in  the  case  of  Corporations  does  not  extend 
to  burgesses,  but  is  confined  to  the  superior  corporate  offi- 
cers, and  that  the  language  of  the  resclution  applies  exclu- 
sively to  them.  But  the  same  reason  applies  to  burgesses  as 
to  the  superior  corporate  officers,  and  there  is  a  still  stronger 
reason  for  avoiding  popular  tumult  and  confusion,  because 
the  election  of  hui^esses  is  from  the  nature  of  their  o£Sce 
of  more  frequent  occurrence  than  that  of  the  superior  offi- 
cers. lUx  V.  Head,  was  the  case  of  the  election  of  a  bur- 
gess, but  no  distinction  was  made  there  between  a  burgess 
and  any  superior  officer  of  a  corporation.  Rex  v.  Bird  was 
also  the  case  of  the  election  of  a  burgess,  but  there,  also. 
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no  such  distinction  was  taken ;  for  though  the  point  was  1825. 
noticed  slightly  in  argument,  it  was  altogether  unnoticed  tJPkT' 
in  the  judgment  of  the  Court.     It  has,  indeed,  been  held,  v. 

as  appears  by  4  Inst.  48^  that  if  a  corporate  body  at 
large  have  the  right  to  elect  members  of  parliament,  they 
cannot  delegate  that  power  to  a  select  body ;  but  that  is 
because  it  is  considered  to  be  for  the  benefit  of  the  public 
that  they  should  all  have  votes,  and  it  is  not  to  be  com- 
pared  to  the  case  of  the  election  of  a  mayor  or  other  cor- 
porate officer.  If  the  bye  law  be  found  inconvenient,  the 
corporate  body  may  repeal  it,  by  the  same  authority  by 
which  they  made  it;  and  therefore  if  any  mischief  is 
likely  to  arise,  they  have  it  in  their  power  to  prevent  it 
themselves.  Upon  the  whole  therefore  I  am,  for  these 
reasons,  of  opinion,  that  the  third  plea  is  good,  and  that  on 
that  plea,  our  judgment  ought  to  be  for  the  defendant. 

HoLROYD,  J. — As  we  all  concur  in  opinion  upon  the 
question  respecting  the  acceptance  of  the  charter,  and  as 
I  understood  the  judgment  upon  that  point  was  to  be  de- 
livered by  my  Lord  Chief  Justice,  I  shall  confine  my  ob- 
servations to  the  two  questions  arising  upon  the  demurrer 
to  the  third  plea.  The  first  of  those  questions  is,  whether 
the  power  of  making  the  bye  law  in  question  was  taken 
away  from  the  body  at  large  by  the  power  of  making  bye 
laws  given  by  the  charter  to  the  select  body,  that  is,  to  the 
mayor  and  common  council :  the  other  is,  whether,  sup- 
posing the  body  at  lai^e  to  have  jurisdiction  to  make  bye 
laws  or  regulations  affecting*  the  mode  of  electing  bur- 
gesses, this  is  a  valid  bye  law.  With  a  view  to  these  two 
questions,  it  is  material  to  attend  to  the  particulars  of  the 
third  plea,  as  they  stand  admitted  by  the  demurrer  to  that 
plea.  It  appears  by  that  plea,  and  must  be  taken  to  be 
admitted  by  the  demurrer  to  it,  '?  that  the  borough  of 
Chepping  Wycombe  was  immemorially  an  ancient  borough, 
and  that  before,  and  until,  and  at  the  time  of  the  granting 
the  letters  patent  of  Charles  the  Second,  the  burgesses 
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1825.  were  a  body  corporate,  by  the  name  of  the  mayor,  bailiffs, 
and  burgesses  of  that  borough,  and  that  within  the  borough 
^  '^  there  immemorially  had  been,  or  of  right  ought  to  have 
Westwood.  Ij^h^  jyj^j  ihve  still  ought  to  be  an  indefinite  number  of 
burgesses  of  the  borough ;  that  Charles  the  Second,  by  his 
letters  patent,  dated  16th  November,  in  the  15th  year  of 
his  reign,  granted  and  confirmed  to  the  said  body  corpo- 
rate, the  mayor,  bailifis,  and  burgesses,  that  from  thence- 
forth for  ever,  one  of  the  burgesses,  to  be  elected  in  manner 
after  mentioned,  should  be  the  mayor/'  "It  is  tP  be  ob- 
served that  this,  with  what  follows  in  the  plea,  shews  that 
the  aldermen  were  considered  as  still  continuing  to  be  fttir- 
gesses,  because  the  mayor  was  to  be  elected  out  of  the 
aldermen,  and  yet  the  charter  directs  that  one  of  the  bur^ 
gesses,  to  be  elected  in  manner  after  mentioned,  should  be 
mayor.  And  the  mayor  is  directed  to  be  sworn  before  the 
last  mayor,  or,  in  his  absence,  before  the  aldermen  and  the 
rest  of  the  burgesses  present ;  and  the  same  with  respect  to 
the  bailiflb.  The  plea  then  states,  ^*  that  two  burgesses 
should  be  the  bailiffs,  and  twelve  men,  continually  inhabit- 
ing within  the  borough,  should  be  aldermen,  and  that  the 
mayor,  bailifis,  and  burgesses  of  the  same  borough,  (that 
is,  the  body  corporate,  and  therefore  including  the  alder- 
men), and  their  successors,  or  the  major  part  of  them,  might 
elect  such  other  men,  inhabiting  or  not  within  the  borough, 
as  to  them  should  seem  expedient,  to  be  burgesses.  That 
the  king,  by  his  charter,  granted  and  confirmed  to  the  said 
mayor,  bailiffs,  and  burgesses  pf  the  said  borough,  (that  is, 
to  the  body  corporate,  and  therefore  including  the  alder- 
men), and  their  successors,  that  the  aforesaid  aldermen 
and  bailiffs,  and  their  successors,  should  be  the  comxn<m 
council  of  the  borough^  and  should  be  aidingand  assistingto 
the  mayor  in  all  matters  and  causes  touching  and  concern- 
ing the  borough  aforesaid.  That  the  king  granted  and  con* 
firmed  to  the  aforesaid  mayor,  bailifis,  and  burgesses  of  the 
borough  aforesaid,  (that  is,  to  the  whole  body  corporate, 
including  the  aUermen),  and  their  successors,  that  the 
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mayor^  aldermen^  and  bailiffs  of  the  borough  aforesaid,        1825. 
and  their  successors  for  the  time  being,  or  the  major  part     f^^  ^^^^ 
of  them,  of  whom  the  mayor  should  be  one,  should  have     .     *• 
power  and  authonty  to  make  such  reasonable  bye  laws  as 
to  them  should  seem  good/'  for  certain  purposes  therein 
mentioned.     Those  purposes  are,  for  the  good  rule  and 
government  of  the  burgesses,  artificers,  and  inhabitants  of 
the  borough,  and  for  declaring  in  what  manner  and  order 
the  mayor,  aldermen,  bailifis  and  burgesses,  the  artificers, 
inhabitants,  and  residents  of  the  borough,  lihould  behave 
themselyes  in  their  offices,  mysteries  and  business  within 
the  borough,  and  the  limits  thereof;  (that  is,  how  these 
several  officers  and  persons,  and  not  how  the  body  corporate 
itself,  shall  behave  or  act,  or  what  it  should  do),  and 
otherwise  for  the  iiirther  good  and  public  advantage  and 
role  of  the  borough,  (not  touching  or  concerning  the  body 
corporate  itself ^  or  the  government  of  itself y  or  the  exercise 
oiits  powers),  and  for  the  victualling  of  the  borough,  and 
for  the  better  preservation,  government,  disposition,  &c., 
of  the  possessions,  8cc.,  of  the  mayor,  bailiffs,  and  bur- 
gesses^ (that  is,  of  the  body  corporate),  and  their  suc- 
cessorsy  and  other  matters  and  causes  whatsoever,  touch- 
ing or  concerning  the  said  borough,  or  the  state,  right,  or 
interest  of  the  said  borough,  with  power  to  the  body  cor- 
porate,  (that  is,  to  them  and  their  successors),  by  the 
mayor  for  the  time  being,  and  the  bailiffs  and  aldermen, 
being  the  common  council,  or  by  the  major  part  of  them 
a^aforesaid,  to  assess  reasonable  pains  and  fines  upon  de- 
linquents.   The  plea  goes  on  to  state,  that  the  charter  then 
appointed  one  person  therein  named  to  be  the  first  mayor^ 
two  other  persons  therein  named  to  be  the  first  bailiffs,  and 
twelve  other  persons  therein  named  to  be  the  first  twelve  al- 
dermen.    (Here  the  learned  judge  stated  the  mode  of  elec- 
tion of  the  mayor,  bailiffs,  and  aldermen,  prescribed  by  the 
charter^  as  set  out  fully  above  in  the  pleadings).    It  then 
avers,  that  the  letters  patent  were  duly  accepted  by  the 
mayor,  bailiffs,  and  burgesses  of  the  borough  aforesaid ; 
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1825.  that  after  the  acceptance  of  the  said  charter,  and  before 

^"^'  the  defendant's  .  election,  to  wit  on  1st  December,  1765, 

V.  the  then  mayor,  bailiffs,  and  burgesses,  duly  made  a  bye 

Westwood.  j^^^  j^q^  jjq^  extant  in  writing,  for  the  better  rule  and  go- 

yemment  of  the  borough,   touching  and  concerniiig  the 
election  of  future  burgesses,  in  order  to  avoid  popular  con- 
fusion  and  disorder  in  such  elections.    The  bye  law  was, 
that  the  mayor  and  common  council  of  the  borough,  or  the 
major  part  of  them,  duly  assembled  together  for  that  pur- 
pose within  the  borough,  should,  by  themselves,  and  with- 
out the  concurrence  or  assistance  of  the  rest  of  the  bur- 
gesses, elect  such  persons  to  be  burgesses  as  to  them,  or 
the  major  part  of  them,  should  seem  meet ;  which  bye  law 
has  been  since  constantly  kept,  and  is  still  in  full  force. 
Lastly,  the  plea  states,  that  the  defendant  was  duly  elected 
a  burgess  by  the  mayor,  and  the  major  part  of  the  then 
common  council,  duly  assembled  together  within  the  bo- 
rough, pursuant  to  the  bye  law,  and  that  he  was  sworn, 
and  eo  warranto,  executed  the  office  of  a  burgess.    To 
this  plea  there  is  a  demurrer,  upon  which  the  two  questions 
which  I  have  already  stated  arise.    The  first  is,  whether 
the  power  of  making  the  bye  law  in  question  was  taken 
away  from  the  body  at  large  by  the  power  of  making  bye 
laws  given  by  the  charter  to  the  select  body,  that  is,  to  the 
mayor  and  common  council.     I  am  of  opinion,  that  the 
power  of  making  the  bye  law  in  question,  is  not  thus  taken 
away  from  the  body  at  large.     The  bye  law  in  question,  if 
it  had  been  made  by  the  select  body,  to  whom  a  power -af 
making  bye  laws  is  given  by  the  charter,  would  have  been 
void,  according  to  the  doctrine  advanced  in  Rex  v.  Spen- 
cer, and  Rex  v.  Cutbush ;  because  the  select  body  did  not, 
for  this  purpose,  represent  the  body  at  large,  and  the  se- 
lect body  would  thereby  be  taking  away  a  privilege  from 
others,  and  narrowing  and   confining  it  solely  to  them- 
selves.    In  Rex  V.  Spencer  it  appeared  that   the  town  of 
Maidstone  was  incorporated  by  a  charter  of  21  Geo.  2,  by 
the  name  of  mayor,  jurats,  and  commonalty,  consisting  of 
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a  mayor,  thirteen  jurats,  including  the  mayor,  and  40  com-         1825. 
men    councilmen.      Power  was    gi-anted  to  the  mayor,     j^^  yli^o 
jurats,  and  common  council,  to  make  bye  laws,  but  the  v- 

election  of  common  councilmen  was,  by  the  charter,  to  be 
by  the  mayor,  jurats,  and  commonalty ,  or  the  major  part  of 
them.     By  a  bye  law  made  18th  August,  1764»  by  the 
mayor,  jurats,  and  common  council,  the  right  of  election 
was  given  to  the  mayor,  jurats,  and  common  council,  and 
such  common  freemen  as  resided  in,  and  had  served  for  a 
year  the  offices  of  churchwarden  tod  oyerseer  for  the  town 
and  parish  of  Maidstone,-  or  the  major  part  of  them.     It 
was  held,  among  other  objections,  that  such  a  bye  law, 
affecting,  narrowing,  and   restraining  the  rights  of  the 
body  at  large,  could  not  be  made  by  the  select  body,  not- 
withstanding the  power  of  making  bye  laws  was  given  to 
them  by  the  charter ;  and  Lord  Mansfield  drew  this  dis- 
tinction :  he  said,  ^'  Where  the  power  of  making  bye  laws 
is  by  charter  given  to  a  select  body,  they  do  not  represent 
the  whole  community;   and  therefore  cannot  assume  to 
thenoselves  what  belongs  to  the  body  at  large ;  but,  where 
the  power  of  making  bye  laws  is  in  the  body  at  large,  they 
may  delegate  their  rights  to  a  select  body,  who  become 
the  representative  of  the  whole  community.'^    So,  in  the 
present  case,  I  think,  that  though  the  power  of  making 
bye  laws  for  particular  purposes,  or  even  in  general,  was 
given  by  the  charter  to  a  select  body,  yet,  if  by  reason  that 
such  power  cannot  in  the  present  case  be  exercised  by  the 
select  body^  on  account  of  the  rights  of  others,  it  is  vested, 
or  remains  incidentally  in  the  body  at  large.     Perhaps  the 
body  at  large  may,  by  a  bye  law  made  by  common  or  ge- 
neral assent,  delegate  their  right  of  election  of  burgesses 
to  a  select  body,  being  composed  partly  of  themsdves,  the 
same  as  if  the  power  of  making  bye  laws,  either  for  parti- 
cular purposes,  or  in  general,  had  not  been  given  to  a 
select  body,  but  had  been  wholly  vested  in  the  body  at 
large ;  more  especially  if,  as  in  the  present  case,  the- bye 
law  cannot  in  any  instance  be  carried  into  effect,  without 
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1825.  being  thereby  confirmed  by  the  very  body,  the  mayor 
and  common  council,  to  whom  the  power  of  making  bye 
v^"^  laws  is  expressly  given  by  the  charter.  .  In  Rexy.  Cut" 
Westwood.  f^^j^^  ^  similar  bye  law  appears  to  have  been  made,  by 
the  mayor,  jurat$,  and  common  council,  transferring  the 
right  of  dlection  of  common  councilmen,  firom  the  mayor, 
jmuts,  and  commonalty,  to  the  mayor,  jorats,  and  such 
of  the  commonalty^  as  should  be  of  the  common  coun- 
cil, and  iixty  others  of  the  commonalty  who  should  be  the 
senior  common  freemen  for  the  time  being,  or  the  major 
part. of  them.  The  question  was,  whether  that  was  a 
good  bye  law.  The  Court  held  it  to  be  bad,  being  mani- 
festly  contrary  to  the  intent  of  the  charter,  and  being  made 
by  a  part  of  the  corporation,  to  deprive  the  rest  of  their 
right  to  elect,  without  their  consent.  Yates,  J.,  there  said, 
'^  ia  the  case  of  Corporations,  4  Rep.  77  b,  the  bye  law 
which  was  put  in  question  did  not  vary  the  constitution^ 
and  the  great  ground  of  that  resolution  was,  that  it  must 
be  made  by  comsnon  assent.  But  a  bye  law  made  by  a  part 
of  the  corporation  to  exclude  the  rest,  withoiU  their  assent, 
is  not  good"  In  this  case,  the  power  in  the  body  at  laige 
of  making  the  bye  law  in  question,  which  they  would 
possess  incidentally,  except  for  the  power  of  making  bye 
laws  given  to  the  select  body,  is  not,  as  it  appears  to  me, 
inconsistent  with  the  power  of  making  bye  laws  expressly 
given  by  the  charter  to  the  select  body ;  and  upon  princi* 
pie,  I  think  that  this  incidental  power  is  not  taken  away 
from  the  body  at  large,  in'  cases  where  in  point  of  law  it 
cannot  vest  in,  or  be  exercised  by  the  select  body,  except 
so  far  as  the  continuance  of  this  power  in  the  body  at  laige 
would  be  inconsistent  with  the  express  power  given  to  the 
select  body.  It  appears  by  Haddock's  case,  that  the  ancient 
powers  and  privileges  continue  to  exist,  and  are  not  merged 
or  extinguished  by  a  new  charter.  That  was  the  case  of  a 
return  to  a  mandamus  to  restore  him  to  the  office  of  alder- 
man. The  return  was,  that  he  had  been  removed  under  a 
prescriptive  power,  which  had  existed  previous  to  the 
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charter  of  13  Car*  1.      The  Court  all  held  this  return        i825. 
good,  for  though  by  the  charter  of  Car.  I,  there  is  no     _/^''^' 
powergiTeDfortheconK>rati<mton«iioveanaldenn<u>.yet     ^%''""' 
when  the  consiltarii,  alias  aldennanni,  were  before  the  said    ^^'^^^' 
charter  removeable  for  reasonable  cause,  the  same  power 
still  remains,  for  that  the  charter  doth  not  merge  or  extin- 
gmsh  any  of  the  anciebt  priyileges,  but  the  corporation 
might  use  them  as  before ;  and  if  it  were  otherwise,  it 
woold  be  very  miachierous  to  most  of  the  corporations  in 
England,  who  have  taken  new  charters,  but  were  ancient 
ooTpwatioiui  before.     That  I  apprehend  to  be  the  law, 
anlesB  where  the  charter  vests  a  prior  ancient  existing 
power  or  privilege,  ebewhere  than  where  it  was  originally, 
or  fsries  it»  aa  in  the  case  on  which  the  question  upon  the 
other  part  of  the  pleadings  here  has  arisen.    The  same 
principle,  also,  has  been  adopted  and  applied  in  a  former 
case  of  Hicks  t*  Launeesto»(ja),  in  E.  8,  Car.  1,  to  the 
case  of  on  election.     There  it  is  said,  *'  if  the  king  create 
a  corporation  of  a  mayor,  and  eight  aldermen,  with  a 
clause,  that  upon  the  death  or  a  motion  of  any  alderman, 
it  should  be  lawful  for  the  mayor,  and  the  rest  of  the  alder- 
men, wt/Atn  eight  dayn  next  after  such  death  or  a  motion, 
to  dect  another  alderman  in  his  place,  although  there  be 
no  election  within  the  eight  days,  yet  they  may  elect  an 
alderman  at  any  time  afterwards,  for  they  have  a  power  to 
elect  another  a$  incident  to  the  corporation  created.    For 
ancieDtly,  corporations  had  no  such  clause  giving  them 
power  to  elect,  and  this  affirmative  power  does  not  toll  the 
implied  power  incident  to  the  corporation.**     So,  I  say  in 
this  case,  the  affirmative  and  express  power  given  by  the 
charter  to  the  sdleet  body  to  make  bye  laws,  does  not  toll 
the  im}died  power  incident  to  the  corporation,  in  cases 
where  the  affirmative  and  express  power  cannot  by  law  be 
exercised  by  the  select  body,  or  to  which  it  does  not 
extend ;  but  that  the  same  principle  which  in  those  cases, 
namely  of  a  motion  and  election,  continued  the  pre-existing 

(a)  1  Rol.  Abr.  513,  tit.  Corporation.  G.  PI.  5. 
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1825.        incidental  power  of  amotion  and  election,  by  reason  that 
the  charter  did  not  take  away  or  annul  it,  will  in  the  pre- 
sent case  continue  in  the  body  at  large  their  incidental 
Westwood.    pQ^er  to  make  bye  laws,  in  such  cases,  and  so  far  as  that 
power  cannot  by  law,  or  is  not  in  fact,  vested  in  the  select 
body.    The  reasons  given  in  1  RoL  Abr.  613,  Corporation, 
O.  pi.  4,  for  the  power  of  making  bye  laws,  being  incident 
to  a  corporation,  namely,  that  "  a  body  politic  cannot  be 
governed  without  laws,"  and  that  "  they  ought  always  to 
be  subject  to  the  law  of  the  realm  as  subordinate  to  it,'' 
apply  to  the  continuance  of  such  incidental  power  in  the 
body  at  large  upon  those  subjects,  and  in  those  cases  to 
which  the  power  expressly  given  by  the  charter  cannot  by 
law,  or  does  not  in  fact,  extend.     Lord  Mansfield,  indeed, 
in  Rex  v.  Head,  is  stated  to  have  said,  **  the  body  at  laige 
had  no  power  to  make  bye  laws,  because  that  power  was  by 
the  charter  given  to  the  common  council,  consisting  of  the 
mayor  and  aldermen.     And  the  common  council  could  not 
by  a  bye  law  take  away  from  the  body  at  large  the  right  of 
election  which  the  charter  had  vested  in  the  whole  body.'' 
And  he  adds,  *'  This  is  exactly  the  case  of  Maidstone"  But 
that  dictum  was  quite  extra-judicial,  for  the  case  was  de- 
cided on  another  ground,  namely,  that  the  bye  law  there 
was  not  made  by  the  body  at  large,  but  only  by  the  mayor 
and  aldermen,  though  with  the  assent  of  the  commonalty, 
but  those  words,  '^  with  the  assent  of  the  commonalty," 
made  no  difference,  as  it  was  held  that  the  commonalty 
could  not  be  assembled  to  assent,  and  it  was  considered 
as  the  bye  law  of  the  mayor  and  aldermen  only.     What 
Lord  Mansfield  is  stated  to  have  said,  therefore,  was  ex- 
tra-judicial, and  unnecessary  for  the  decision  of  the  case 
which  he  held  to  be  exactly  the  case  of  Maidstone,     Sat 
taken  as  a  general  proposition,  what  he  said  is  not  incor- 
rect, that  the  body  at  large  had  no  power  to  make  bye 
laws  in  general,  because  that  power  was  by  the  charter 
given  to  the  common  council.     But  it  was  not  agreed,  dis- 
cussed, or  considered,  nor  was  it  necessary,  or  at  all  mate- 
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rial  that  it  should  be,  whether  because  the  common  coun-        i825. 
oil  could  not  make  the  bye  law  there  in  question,  inasmuch 
as  they  would  thereby  take  away  a  right  of  election  from  v. 

the  body  at  large  without  their  consent,  that  very  circum-  estwood. 
stance  did  not  leave  the  power  in  the  body  at  large,  as  an 
incidental  right  not  taken  from  them  of  making  bye  laws 
to  regulate  the  right  of  election  of  freemen  vested  in  them 
by  the  charter.  That  point  was  not  put  or  considered;  it 
was  not  ripe  for  consideration.  Where  a  power  is  ex- 
pressly given,  either  to  a  select  body,  or  to  the  body  at 
large,  to  make  bye  laws,  on  particular  occasions,  orforpar^ 
ticular  purposes,  the  power  ought  perhaps  to  be  limited  to 
those  occasions  and  those  purposes  only;  though  from  the 
reasoning  in  Plowden,  1 13,  and  the  cases  in  RoL  Abr., 
that  may  be  otherwise  where  such  a  limited  power  is  ex- 
pressly given  to  the  body  at  large.  But  if  it  is  to  be  so 
limited,  that  can  only  be  because  of  the  implicatioii  that 
such  was  the  intent  of  the  grantor,  and  because,  otherwise, 
the  restraining  words,  ''  on  the  particular  occasions  and 
for  the  particular  purposes,"  would  be  rendered  useless  and 
inoperative.  The  case  of  Child  v.  The  HudsotCs  Bay  Com-- 
pamy  applies  to  this  point.  There  the  Company  were 
by  charter  incorporated  and  empowered  to  make  bye  laws, 
for  the  better  government  of  the  Company,  and  for  the  fna^ 
oagement  and  direction  of  their  trade  to  Hu^fon's  Bay. 
Lord  Mansfield  said,  "  A  corporation  has  an  implie4 
power  to  make  bye  laws,  but  where  the  charter  gives  the 
Company  a  power  to  make  bye  laws,  they  can  only  make 
them  in  such  as  they  are  enabled  to  do  by  the  charter;  for 
such  power  given  by  the  charter  imphes  a  negative  that 
they  shall  not  make  bye  laws  in  any  other  cases.  Thus 
where  the  Company  in  the  present  case  have  a  power  given 
them  by  the  charter  to  make  bye  laws  for  the  manage- 
ment of  their  trade  to  Hudson's  Bay,  this  power  imjplies  a 
negative  that  they  cannot  make  any  other  bye  laws ;  k  for- 
tiori they  cannot  make  bye  laws  in  relation  to  projects  and 
insurances,  which  by  act  of  parliament  (6  Geo.  1,  c.  18), 
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1825.        are  declared  to  be  illegal/'    It  may  be  observed  too,  that 
r^l^      the  bye  law  gave  the  company  a  lien  on  the  stock,  in  the 
V.  company,  of  any  member  who  should  be  indebted  to  the 

company;  and  that  they  applied  that  bye  law  to  pay  the 
debt  of  a  member  claimed  to  be  due  to  them  on  a  jwoject 
made  by  them  of  insurances  on  marriages  and  apprentices. 
The  rule  of  construction,  therefore,  evidently  is,  because  of 
the  implication  that  it  was  the  grantor's  intent  that  the 
power  of  making  bye  laws  thus  given,  whether  to  a  select 
body,  or  to  the  body  at  large,  should  be  confined  to  the 
particular  occasions  and  purposes  expressly  mentioned,  and 
because  otherwise  the  restraining  words  would  be  rendered 
of  no  use.  But  supposing  that  to  be  the  law  as  applica- 
ble to  such  cases,  (though  limited  words  of  permissioii 
have  not  always  been  so  restrained,  as  appeals  by  the  cases 
in  Plawden,  112  6.  and  113,  and  in  1  Rol.  Abr.  614,  1  and 
5),  still  that  restrictive  rule  of  law  would  not  be  applica- 
ble to  the  present  case.  The  question  here  is,  not  whether 
the  select  body  have  made,  or  could  make,  the  bye  law  in 
question  by  virtue  of  the  power  given  them  to  make  bye 
laws,  to  be  considered  as  a  power  restrained  by  the  charter 
to  particular  purposes  only,  or  as  a  general  power  restrained 
only  by  the  rules  of  law;  nor  is  the  question,  whether  with 
a  limited  power  of  making  bye  laws  given  by  the  charter 
to  the  body  at  large,  that  body  has  an  incidental  right  to 
exceed  that  express  limited  power:  but  the  question  is, 
whether  in  a  case  to  which  the  express  power  of  making 
bye  laws  given  to  the  select  body,  be  the  power  so  given 
limited  or  general,  cannot  by  law  extend,  the  incidental 
power  vested  by  general  law  in  the  body  at  large  is  im- 
pliedly taken  away,  so  that  it  cannot  be  exercised  by  them 
even  though  confirmed  by  the  act  of  the  select  body.  I 
think  it  is  not  in  such  a  case  impliedly  taken  away  from 
them,  but  that  it  may  be  exercised  by  them.  Even,  there- 
fore, though  the  power  given  to  the  select  body  in  this  case 
should  be  considered  as  a  general  power  to  make  bye  laws 
for  the  good  government  of  the  body  at  large,  stiU,  where 
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the  charter  also  gives  power  to  the  body  at  large,  or  eren  i835. 
to  another  select  body,  to  do  a  particular  things  (to  elect  _|^^' 
burgesses,  for  instance),  I  think  it  also  gives/  necessarily  __  v. 
and  incidentally,  to  such  body,  a  power  to  make  such  re« 
gulations  as  may  be  requisite  or  reasonable  the  better  to 
carry  the  same  into  effect,  that  is  as  to  the  mode  of  elec- 
tion, (such  as  giving  notice,  proposing,  seconding,  discuss- 
ing, voting,  and  determining  the  same),  as  virtually  ex- 
cepted out  of  the  general  power  otherwise  given  of  making 
bye  laws.  It  is,  in  my  opinion,  a  power  inherent  in,  and 
incidental  to  the  right  of  election,  and  binding  on  the 
body  having  that  right,  notwithstanding  the  general  power 
of  naaking  bye  laws  be  vested  in  a  different  body;  other- 
wise the  incidental  power  would  be  thereby  entirely  taken 
away,  ewta  though  the  bye  laws  were  adopted  and  con- 
firmed, which  is  indeed  in  effect  no  more  than  the  present 
case,  by  the  very  body,  the  mayor  and  common  council,  to 
wh<»n  the  power  of  making  bye  laws  is  exprudy  given* 
Here,  the  bye  law  has  been  adopted  and  in  effect  con- 
firmed by  the  mayor  and  common  council,  by  their  acting 
under  it  at  their  elections,  as  the  bye  law  is  upon  the 
pleadings  admitted  to  have  been  ever  since  the  making  of 
it  constantly  kept  and  observed  by  the  body  corporate;  so 
that  it  is  a  bye  law  made  by  the  whole  body  corporate,  re- 
garding their  rights,  the  exercise  of  which  they  alone  can 
have  power  to  regulate,  and  with  which  no  other  body  has 
a  right  to  interfere,  and  adopted  and  confirmed  by  that 
veiy  body,  to  whom  alone  the  power  of  making  bye  laws  is 
expressly  given.  Then,  the  next  question  is  whether  (sup- 
posing the  body  at  large  to  have  jurisdiction  to  make  bye 
laws  or  regulations  touching  the  mode  of  election  of  bur- 
gesses), this  is  a  valid  bye  law.  On  this  question  let  us 
look  at  the  previous  state  of  the  corporation,  and  the  effect 
of  such  particulars  of  the  charter  to  be  applied  thereto  as 
more  especially  regard  this  question,  and  as  they  are  to  be 
collected  from  those  pleadings  upon  which  this  question 
arises.    The  third  plea  shews  that  the  charter  was  not  one 
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1825.         creating  a  new  corporation,  but  one  granted  to  the  then 
Jr^jL*'^       existing  corporation  of  an  ancient  prescriptive  borough, 
V,  having  a  right  by  prescription  to  an  indefinite  number  of 

Westwood.    burgesses ; — that  this  body  corporate,  and  abo  its  corporate 
name,  comprises  not  only  the  different  parts  of  mayor, 
bailiffs,  and  burgesses,  but  the  aldermen  also,  though  not 
nominally  expressed  in  the  corporate  name; — ^that  all  these 
parts  or  offices  are  originally  taken  out  of  the  burgesses  at 
large; — and  that  all  the  members  thereof  continue  in  con- 
templation of  law  to  be  burgesses,  though  they  are  clothed 
with  additional  powers  as  principal  burgesses,  and  with 
superior  names  of  office,  as  mayor,  aldermen,  and  bailifis, 
in  respect  of  their  executing  the  particular  functions  of 
those  respective  offices,  with  regard  to  which  functions 
they  may  respectively  become  distinct  integral  parts  of  the 
body  corporate,  as  contra-distinguished  from  each  other, 
as  well  as  from  the  burgesses  at  large,  but  may  have  to 
execute  other  functions,  not  as  distinct  integral  parts,  but 
as  distinct  individual  members  only  of  one  whole,  namely, 
of  the  entire  body  corporate.     The  king  ordains  by  the 
charter,  that  henceforth  for  ever  one  of  the  burgesses  should 
be  mayor  and  two  of  the  burgesses  bailiffs,  and  though  he 
describes  the  twelve  aldermen  to  be  men,  not  saying  bur- 
gesses, inhabiting  continually  within  the  borough,  yet  it 
appears  by  the  charter  that  all  future  elections  of  aldermen 
are  to  be  out  of  the  burgesses.     So  that  the  king  declares 
his  will  that  all  the  officers  shall  be  chosen,  mediately  or 
immediately,  out  of  the  burgesses,  that  is  the  aldermen  and 
bailiffs  out  of  the  burgesses  immediately,  and  the  mayor 
out  of  the  aldermen,  that  is,  out  of  burgesses  who  have 
also  become  aldermen.     It  also  appears  by  the  charter  that 
no  third  person  or  body  of  men  are  to  have  any  thing  to 
do  in  the  election  to  those  higher  offices;  the  election  of 
mayor  being  by  the  integral  parts  of  mayor  and  aldermen, 
bailiffs  and  burgesses,  of  bailiffs  by  those  of  mayor,  alder- 
men, and  bailiffs,  and  of  aldermen  by  those  of  mayor  and 
aldermen.    This  would  appear  more  strongly  by  the  charter 
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as  enrolled  in  the  rejoinder  to  the  special  replication  to  the         i825. 
first  and  second  pleas,  than  it  does  by  the  parts  of  the 
charter  stated  in  the  third  plea;  as  the  first  mayor,  alder-  «. 

men,  8lc.,  by  the  charter  as  so  enrolled,  appear  to  have    Westwood. 
been  all  either  in  the  same  offices  at  the  time  of  granting 
the  charter,  or  else  burgesses.     The  election  of  burgesses 
is  by  the  charter  required  to  be  by  the  whole  body  corpo- 
rate, as  one  body,  not  by  different  integral  parts.    The  in- 
diriduals  are  to  act  as  members  of  the  whole,  that  is,  as 
burgesses;  not  as  members  of  integral  parts.    The  doctrine 
of  integral  parts  does  not  apply ;  the  duty  of  each  is  as  of 
Me  of  a  whole;  the  same  duty  in  the  election  appertains 
to  each.    The  bye  law  narrows  it  to  be  exercised  by  a 
particular  part  only,  instead  of  by  the  whole,  namely,  by 
certain  principal  burgesses,  as  in  The  case  of  Corporations. 
An  election  by  those  principal  burgesses,  at  a  meeting 
duly  assembled  for  that  purpose,  if  the  bye  law  is  a  valid 
one,  is,  in  law,  so  long  as  the  bye  law  remains  in  force, 
an  election  by  the  whole  body  corporate  which  they  repre- 
sent; and  an  election  by  the  major  part  of  those  principal 
burgesses  so  duly  assembled,  is,  in  the  same  manner,  an 
election  by  the  major  part  of  the  whole  body  corporate. 
It  appears,  therefore,  that  the  power  of  electing  burgesses 
was  by  the  charter  given  to  the  whole  body  at  large,  and 
not  to  distinct  integral  parts,  whether  comprising,  or  not 
comprising  the  whole.     To  elect  the  mayor,  it  is  given  to 
the  mayor,  aldermen^  bailiffs,  and  burgesses,  not  to  the 
body  corporate  as  one  body,  as  in  the  election  of  burgesses, 
but  to  these  four  different  integral  parts,  as  integral  parts, 
though  comprising  the  whole  body.     With  respect  to  the 
election  of  a  mayor,  therefore,  a  bye  law  excluding  an  inte- 
gral part  of  the  electors,  might,  perhaps f  be  bad.    The  same 
observation  would  apply  to  the  election  of  bailiffs  or  alder^ 
men,  because  they  are  to  be  elected,  the  former  by  the 
mayor,  aldermen,  and  bailifis,  and  the  latter  by  the  mayor 
and  aldermen.    To  all  these  cases  the  doctrine  as  to  integral 
parts,  as  laid  down  in  the  Maidstone  case»,  namely,  that  a 
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1825.        bye  law  excluding  an  integral  part  of  the  electors  is  bad, 
'r^^'       may  apply;  but  it  cannot  apply  to  the  election  of  hurgtxm, 
v.  which  is  given  to  the  body  at  large^  that  is,  to  all  the  bur- 

Westwood.    g^gggg^  whether  holding  any  of  the  higher  offices  of  the 
corporation,  or  not,  and  comprises  the  whole  body.    It 
extends  to  them  all,  as  burgesses,  or  members  only  of  the 
body  corporate,  and  is  not  given  to  any  of  them  asholding» 
or  by  reason  of  their  holding,  any  further  particular  office 
in  the  body  corporate,  nor  as  members  of  any  integral 
part ;  it  only  does  not  exclude  them  by  reason  of  their 
holding  any  such  offices.      If  they  were  to  take  as  mem- 
bers of  integral  parts,  the  gift  of  the  power  to  the  mayor, 
bailiffs,  and  burgesses,  as  a  gift  to  integral  parts,  would  not 
include  the  whole  body,  unless  the  aldermen  are  included 
among  the  burgesses,  or  it  would  not  extend  to  the  alder- 
men, as  included  in  any  of  those  integral  parts,  except 
the  burgesses.     If  the  power  of  electing  burgesses  in  this 
case  is  to  be  deemed  to  be  given  to  integral  parts,  those 
integral  parts  are,  in  my  opinion,  the  mayor,  the  bailiffs, 
and  the  burgesses ;  for  the  aldermen  are  included  in  the 
burgesses,  as  being  persons  who  are  burgesses  as  well  as 
aldermen.      If  so,  the  bye  law  in  question  does  not  strike 
off  any  integral  part,  for  it  leaves  the  mayor,  bailiffs,  and 
such  of  the  burgesses  as  are  also  aldermen ;  and  on  that 
account,  therefore,  it  is  not  void.     But,  supposing  it  must 
be  taken,  that  the  bye  law  does  in  effect  strike  off  an  inte- 
gral part  of  the  electors,  namely,  the  burgesses,  yet,  if  the 
doctrine  in  the  Maidstone  cases,  (which  it  is  to  be  recol- 
lected was  extra-judicial,  and  unnecessary  to  the  decision 
of  those  cases,  though  I  do  not  dispute  that  doctrine  when 
properly  qualified),  is  confined  to  cases  where  the  charter 
gives  the  right  of  election  to  integral  parts,  as  such,  whe- 
ther comprising,  or  not  comprising  the  whole,  (and  I  think 
that  doctrine  ought  to  be  so  confined),  it  may  still  be  cor- 
rect.     Indeed,  in  NewUng  v.  Francis  (a) j  Lord  Kenyon 
says,  "  If  the  bye  law  does  not  exclude  those  persons  who 

(a)  3  T.  R.  189. 
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were  intended  by  the  king's  charter  to  concur  in  the  elec-        i825. 
iiovk,  or  does  not  narrow  the  number  of  persons  eligible,  it 
may  be  good.     A  bye  law  cannot  indeed  exclude  integral  v. 

parts,  as  was  decided  in  the  Maidstone  case,  but  generally  ^^s*^^^*^- 
speaking,  within  these  bounds  the  mode  of  election  may 
be  regulated  by  provident  bye  laws/'  To  this  doctrine, 
coupled  with  the  above  qualification,  I  fully  agree.  The 
allegation  in  the  third  plea  is,  that  after  the  acceptance  of 
the  charter,  and  before  the  defendant's  election,  to  wit,  on 
Ist  December,  1766,  the  then  mayory  bailiffs^  and  burgesses 
duly  made  a  bye  law,  not  now  extant  in  writing,  for 
the  better  government  of  the  borough,  touching  and  con- 
cerning the  future  election  of  burgesses,  in  order  to  avoid 
popular  conjusion  and  disorder  in  such  election,  that  the 
mayor  and  common  council  of  the  borough,  or  the  major 
part  of  them,  duly  assembled  together  for  that  purpose 
within  the  borough^  should,  by  themselves,  and  without  the 
concurrence  or  assistance  of  the  rest  of  the  burgesses,  elect 
such  persons  to  be  burgesses  as  to  them  or  the  major  part  of  - 
them  should  seem  meet,  which  bye  law  has  been  since  con- 
stantly kept,  and  is  still  in  full  foi^ce.  I  think  an  ordinance 
that  the  mayor  and  common  council,  that  is,  the  mayor, 
aldermen,  and  bailiffs,  should  elect  burgesses,  is  in  effect 
giving  the  power  of  election  to  the  principal  burgesses,  that 
is,  to  such  of  the  burgesses  as  should  be  holding  higher 
offices.  Now,  that  such  a  bye  law,  made  by  the  w/iole 
body  corporate,  that  is,  by  the  whole  body  that  had  the 
right  of  election,  is  valid,  is  a  doctrine  agreeable  to,  and 
supported  and  established  by  all  the  decided  ca^s,  from 
The  case  of  Corporations  down  to  the  present  time.  Doubts 
indeed  have  been  thrown  out  on  two  occasions  by  Lord 
Kenyon,  first  in  Rex  v.  Ginever  (a),  where  he  said,  ^'  I 
wish  to  avoid  saying  any  thing  respecting  the  propriety  of 
a  bye  law,  to  restrain  the  number  of  electors  ;**  and  after- 
wards in  Rex  v.  Holland  {b),  where  he  said,  ''  not  that  I 
am  prepared  to  say,  that  such  a  bye  law,  if  it  had  existed, 

(u)  6  T.  R.  735.  (b)  2  East,  74. 
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1825.         would  have  been  sufficient  to  have  transferred  the  power 
TIiTking      ^^^^  ^^^  body  at  large  to  a  select  part  of  it."    But  Lord 
V.  Ellenborough,  in  the  subsequent  case  of  Rex  v.  Bird  {a), 

observed,  ''  that  no  authority  was  referred  to  by  Lord 
Kenyon  for  the  doubt  expressed  by  him,"  and  all  the  cases, 
both  before  and  since  these  dicta  of  Lord  Kenyon,  form, 
in  my  opinion,  an  abundant  authority  for  the  removal  of 
that  doubt.     The  reasonableness  and  utility  of  such  a  bye 
law,  is  strongly  confirmed  by  the  practice  and  opinions 
of  numerous  bodies  of  men,  though  not  bodies  corporate, 
especially  in  matters  affecting  their  own  interest,  or  the 
public  good,  and  requiring  sound  discretion,  ^here,  in 
order  to  act  most  advisedly,  discreetly,  and  beneficially, 
they  refer  the  matter  to  the  consideration  and  decision 
of  a  committee  composing  a  smaller  number,  appointed  by 
and  from  among  themselves.     The  first  case  on  the  subject 
is.   The  case  of  Corporations,     In  that  case,  ^'  it  was  de- 
manded of  all  the  judges,  that  where  divers  cities,  bo- 
roughs, and  towns  are  incorporated  by  charter,  some  by 
the  name  of  mayor  and  commonalty,  or  mayor  and  bur- 
gesses, &c.,  or  bailiffs  and  burgesses,  &c.,  or  aldermen  and 
burgesses,  &c.,  or  provost,  or  reeve  and  burgesses,  or  the 
like :  and  in  the  said  charters  it  is  prescribed  that  the 
-mayor,  bailiffs,  aldermen,  provosts,  &c.,  shall  be  chosen  by 
the  commbnalty  or  burgesses,  &c.,  if  the   ancient  and 
usual  elections  of  mayors,  bailiffs,  provosts,  Slc.,  by  a  cer- 
tain selected  number  of  the  pVincipal  of  the  commonalty, 
or  burgesses,  commonly  called  the  common  council,  or  by 
such  like  name,  and  not  in  general  by  the  whole  common- 
alty or  burgesses,  nor  by  so  many  of  them  as  would  come 
to  the  election,  were  good  in  law,  forasmuch  as  by  the 
words  of  charters  the  election  should  be  indefituitely  by  the 
commonalty  or  by  the  burgesses,  (which  is  as  much  as  to 
say,  by  all  the  commonalty  or  all  the  burgesses),  &c. ; 
which  question  being  of  great  importance  and  consequence, 
was  refeiTed  by  the  lords  of  the  council  to  the  justices,  to 
know  the  law  in  this  case,  because  divers  attempts  were  of 

(tt)  13  East,  367. 
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late  in  divers  corporations,  contrary  to  the  ancient  usage,        ib25. 
to  make  popular  elections  :  and  it  was  resolved  by  the  jus- 
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tices,  upon  great  deliberation  and  conference  had  among  v. 

themselves^  that  such  ancient  and  usual  elections  were 
good,  and  well  warranted  by  their  charters,  and  by  the  law 
alao»  for  in  every  of  their  charters  they  have  power  given 
them  to  make  laws,  ordinances,  and  constitutions,  for  the 
better  government  and  order  of  their  cities,  or  boroughs, 
&c.,''  (that  is  to  say,  they  have  that  power  given  them, 
either  expressly,  or  incidentally),  '^  by  force  of  which,  and 
for  avoiding  popular  confusion,  they,  by  their  common 
assent,  constitute  and  ordain  that  the  mayor  or  bailiffs,  or 
othar  principal  officers,  shall  be  elected  by  a  selected  num- 
ber of  the  principal  of  the  commonalty  or  of  the  burgesses, 
as  is  aforesaid,  and  prescribe  also  how  such  selected  num- 
ber shall  be  chosen  ;  and  such  ordinance  and  constitution 
was  resolved  to  be  good  and  allowable,  and  agreeable  with 
their  law  and  their  charters,  for  avoiding  of  popular  dis- 
order and  confusion."  (And  yet  those  are  cases  in  which 
the  elections  are  by  the  bye  laws  confined  to  an  integral 
part  or  parts,  as  the  common  council,  &c.,  omitting  one 
integral  part,  if  it  be  one,  as  the  commonalty  or  burgesses, 
as  much,  to  the  full,  as  in  the  present  case).  **  And 
although  now  such  constitution  or  ordinance  cannot  be 
shewn,  yet  it  shall  be  presumed  and  intended,  in  respect  of 
such  special  manner  of  ancient  and  continual  election, 
which  special  election  could  not  begin  without  common 
consent,  that  at  first  such  ordinance  or  constitution  was 
made ;  such  reverend  respect  the  law  attributes  to  ancient 
and  continual  allowance  and  usage,  although  it  began 
within  time  of  memory.''  Lord  Coke  afterwards  adds, 
**  and  according  to  this  resolution,  the  ancient  and  conti- 
nued usages  have  been  in  London^  Norwich,  and  other 
ancient  cities  and  corporations,  and  Ood  forbid  that  they 
should  be  now  innovated  or  altered,  for  many  and  great 
inconveniences  will  thereupon  arise,  all  which  the  law  has 
wisely  prevented,  as  appears  by  this  resolution."     The 
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1825.        doctrine  in  the  Maidstone  cases,  as  to  a  bye  law  excluding 
J-^'^*       an  integral  part  of  the  electors*  would  apply  to  the  question 
v.  put  to  the  judges  in  The  case  of  Corporatiofnt  if  it  is  not  to 

be  qualified  in  the  way  I  have  suggested, .  and  is  not  more 
applicable  to  the  present  case  than  to  that  case ;  and  yet, 
notwithstanding  that  doctrine^  The  case  of  Corporations  was 
not  disputed  in  the  Maidstone  cases,  nor  in  any  case  that  I 
have  seen  before  or  since  the  Maidstone  cases,  except  so 
far  as  that  case  may  be  considered  to  have  been  questioned 
by  the  doubts  thrown  out  by  Lord  Kenj/on.     The  case  of 
Corporations  related  to  the  elections  of  mayors  and  other 
principal  officers  of  corporations,  which  are  not  less  im- 
portant than  the  elections  of  freemen  or  burgesses ;  but 
the  principle  and  rule  have  since  been  laid  down  generally, 
and  have  been  held  to  apply  as  well  to  elections  of  free- 
men or  burgesses,  as  to  elections  of  their  principal  officers. 
The  next  case  is  that  of  The  Corporation  of  Colchester, 
where  this  was  said.     ''  Nota,  by  Coke,  C.  J«,  and  the 
whole  Court,  in  this  case  of  Colchester  and  their  corpora- 
tions, that  if  there  be  a  popular  election  of  the  mayor  and 
aldermen  in  corporation  towns,  and  this  happens  to  breed 
a  confusion  among  them,  this  may  be  altered  by  their 
agreement,  and  by  the  common  consent  of  a//,  to  have 
their  elections  made  by  a  fewer  number,  but  not  other- 
wise.   But  if  by  their  charter  they  are  to  be  elected  by 
them  all,  then  this  is  not  to  be  altered,  but  by  and  with 
the  general  assent  of  the  whole  town,  and  so  by  this  means 
to  take  away  confusion."    There  he  puts  the  case  where 
a  charter  directs  the  mode  of  election  to  be  by  them  all  i 
and  yet  he  says,  that  by  and  with  the  general  assent  of 
all,  and  in  order  to  prevent  confusion,  they  may  del^ate 
the  exercise  of  their  right  of  election  to  a  part.    The  same 
doctrine  is  referred  to  and  confirmed  in  lUgina  v.  X^r- 
wood  {a)  by  Eyres,  sen.  Just.,  in  the  case  of  the  election 
of  a  sheriff*  of  Norwich ;  and  by  Lord  Hardwick,  in  Rex  v. 
Tomlyn,    In  the  latter  case  the  defendant  was  chosen  a 

(a)  Comb.  316. 
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jurat  of  Maidstone  by  a  select  number  of  the  inhabitants,  1825. 
whereas  the  charter  directed  the  choice  to  be  by  the  inha- 
bitants,  which  referred  to  a  majority  of  the  whole.  It  was 
objected  to  on  the  motion  for  a  quo  warranto  information,  Westwood. 
that  there  had  been  a  long  usage  to  chuse  them  in  that 
manner ;  but*  the  Court  granted  the  information  :  for,  per 
Lord  Hardfcick,  *'  though,  according  to  The  C€ue  of  Corpo- 
rations, where  the  charter  directs  the  election  to  be  by  the 
mayor,  jurats,  and  commonalty,  the  body  may  make  a  bye 
law  to  vest  the  power  of  election  in  any  select  number,  yet 
here  the  question  being,  whether  there  is  such  a  bye  law, 
the  Court  cannot  determine  that  on  motion,  but  it  must 
be  tried ;  and  therefore  in  the  case  of  Brecknock,  though 
the  special  verdict  fotmd  that  the  defendant's  election  was 
according  to  a  very  long  usage  ;  yet,  it  not  having  found 
expressly  that  there  was  a  bye  law  for  that  purpose,  judg- 
ment was  given  against  the  defendant ;  for  no  usage,  how 
long  soever,  in  case  of  a  corporation  by  charter,  can  sup- 
port an  election  made  otherwise  than  according  to  the  re- 
cords of  the  charter,  unless  the  jury  find  that  there  was  a 
bye  law  for  that  purpose,  though  'possibly  it  may  be  other- 
wise in  case  of  a  corporation  by  prescription.*^  Afterwards,  * 
in  Rex.  v.  Spencer,  and  Rex  v.  Cutbushy  which  were  also 
Maidstone  cases,  the  general  point  was  considered  as 
settled.  These  last  two  cases  recognise  the  power  of  the 
whole  body  to  narrow  the  number  of  the  electors,  but  with 
the  restraints  against  requiring  qualifications  dependent 
upon  the  means  or  interference  of  others,  and  against  ex- 
cluding any  integral  part.  Then  followed  the  cases  of 
Rex  V.  Ashwell  and  Rex  v.  Birdy  both  which  are  in  point 
upon  this  question,  except  that  in  the  former  the  election 
was  of  a  superior  officer  of  the  corporation,  an  alderman ; 
but  in  the  latter  the  election  was  of  a  burgess,  as  in  the 
present  case.  They  narrowed  the  exercise  of  the  power  of 
election  to  a  part  of  the  burgesses  themselves,  namely, 
those  principal  burgesses,  &c.,  mayor,  aldermen,  &c.,  who 
had  become  so  out  of  the  general  body  of  the  burgesses. 
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1825.         and  to  certain  other  burgesses  elected  by  the  body  at  lai^, 
'piT^^^       without  the  interference  of  any  persons,  except  the  bur- 
V.  gessQS,  or  persons  derived  out  of  them.     It  is  a  delegation 

ESTwooD.    pj.^  tempore,  that  is,  until  it  is  revoked  by  themselves,  to  a 
part,  and  an  adoption  of  persons  selected  under  that  dele- 
gation to  a  part  of  themselves,  and,  virtually  therefore,  un- 
til their  bye  law  is  revoked,  an  election  of  the  whole  body. 
Altering  the  proportions  of  each  or  any  of  the  different 
parts,  even  considering  them  as  integral  parts,  as  was  done 
in  the  cases  I  have  last  mentioned,  may  as  much  affect, 
and  may  be  in  effect  as  great  an  alteration  and  change  of 
the  right  and  power  of  election,  and  as  much  at  variance 
with  the  charter,  as  the  exclusion  of  the  whole  of  an  inte- 
gral part ;  and  yet  a  bye  law  producing  such  an  alteration 
and  change,  bu£  not  excluding  an  integral  part,  may,  ac- 
cording to  all  the  cases,  be  a  valid  bye  law.    But  as  the 
charter,  as  I  think  I  have  already  shewn,  clearly  names 
and  considers  the  aldermen,  as  being  still  a  part  of  the 
burgesses,  it  is  this  consideration  which  makes  the  two 
cases  last  alluded  to  completely  in  point  upon  the  question 
as  to  an  integral  part,  that  is,  the  burgesses ;  the  delega- 
tion by  the  bye  law  being  to  the  mayor,  bailiffs,  and  part 
of  the  burgesses,  that  is  the  aldermen,  though  exclusive  of 
the  rest  of  the  burgesses.     In  the  above  case  of  Rex  v. 
Bird,  which  arose  like  the  present,  upon  the  election  of  a 
burgess,  a  distinction  was  taken  in  argument  between  the 
election  of  annual  officers  of  corporations,  as  mayors,  &c«y 
and  the  elections  of  burgesses.     It  was  contended  that  the 
right  of  limiting  the  number  of  the  electors  was  confined  to 
the  elections  of  the  former^  and  was  not  intended  to  apply 
to  the  latter.     But  no  such  distinction  between  burgesses 
and  annual  officers,  nor  any  distinction  in  that  respect,  was 
taken  in  any  of  the  prior  cases,  between  the  election  of 
burgesses  at  large,  and  that  of  other  corporate  officers, 
whether  annual  or  for  life,  though  several  of  those  cases 
arose  upon  the  election,  not  of  annual  officers,  but  of  prin- 
cipal officers  for  life,  such  as  aldermen,  common  council- 
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men,  &c. ;  and  particularly,  in  the  above  case  of  Rex  v.         i825. 
Ashwell,  where  the  bye  law  was  established,  and  in  Rex  v. 
Head,  upon  the  election  of  burgesses,  where  the  bye  law 
was,  upon  other  grounds,  held  to  be  void  :  and,  notwith-     Westwood. 
standing  the  distinction  was  pressed  in  Rex  v.  Bird,  the 
Court  immediately  decided  against  it,  as  a  matter  about 
which  they  entertained  no  doubt,  and  afterwards  adverted 
to,  and  confirmed  that  decision,  when  they  delivered  their 
judgment  upon  another  point,  on  which  they  took  time  for 
ddiberation.     The  same  mischief  and  inconvenience  in 
avoiding  popular  confusion  are  prevented  by  such  bye 
laws,  when  applied  to  the  election  of  burgesses,  as  when 
applied  to  the  election  of  principal  officers,  annual  or  for 
life;  and  the  rule  was  expressly  applied  to  both  those  kinds 
of  officers  in  The  case  of  Corporations.     If  it  is  said  that 
the  bye  law  may  have  been  attained  by  means  of  the  com- 
mon council  having  been  a  majority  of  the  corporation  at 
the  time  when  the  bye  law  was  made,  and  against  the 
consent  of  all  the  rest  of  the  burgesses ;  and  that  the  com- 
mon council  may,  by  forbearing  to  exercise  their  power  of 
the  election  of  burgesses,  keep  up  such  a  majority  in 
themselves,  as  will  render  the  repeal  of  the  bye  law  im- 
possible, and  so  retain  the  right  of  election  against  the 
consent  of  the  rest  of  the  corporation ;  the  former  part  of 
the  objection  would  equally  apply  to  the  instances  put  in 
The  ease  of  Corporations^  and  in  all  the  other  cases  where 
the  validity  of  a  similar  bye  law  has  come  in  question. 
But  it  is  hardly  to  be  supposed,  in  a  corporation  consist- 
ing of  an  indefinite  number  of  burgesses,  with  a  common 
council  for  their  government,  and  for  that  of  the  town,  that 
the  common  council,  who  are  to  consult  and  advise,  and  not 
the  burgesses  at  large,  are  the  main  body,  or  the  majority; 
or,  that  where  the  right  of  electing  burgesses  is  in  the  bur- 
gesses at  large,  they  would  ever  suffer  themselves  to  be- 
come the  minority,  while  they  keep  the  power  of  election 
in  themselves  previous  to'  the  bye  law ;  or  would  not  re- 
peal it  if  they  found  their  power  so  to  do  endangered  by 
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1825.         the  common  council  disusing  the  exercise  of  their  power 
_Jjp^^       of  electing  burgesses.    The  burgesses  in  general  must  in 
V.  the  first  instance,  I  think>  be  taken  to  be  the  main  body  of 

Westwood.  ^j^g  corporation ;  and  if  so,  their  power  *of  making,  or  re- 
fusing, or  repealing  the  bye  law,  will  continue  in  them- . 
selves,  except  by  their  own  neglect  or  default ;  and  it  is  a 
probable  event,  or  inconvenience,  and  not  a  merely  possible 
one,  which,  according  to  the  doctrine  in  Rex  v.  Bird,  fur- 
nishes a  valid  objection  to  a  bye  law.  It  must,  however, 
be  remembered,  that  such  a  bye  law  to  be  valid,  must,  ac- 
cording to  The  case  of  Corporatumsy  be  made  "  by  their 
common  consent,''  and  according  to  the  Colchester  case  in 
BuUtrodSf  **  by  the  common  consent  of  all ;  and  whatever 
may  be  the  real  import  of  those  terms,  and  whatever  con- 
sent may  be  requisite,  to  -give  validity  to  this  bye  law, 
whether  an  unanimous  consent,  or  the  consent  of  a  majo- 
rity, must,  I  think,  upon  this  (l^murrer,  be  taken  to  have 
been  given  to  its  making.  Upon  these  grounds,  I  am  of 
opinion  that  this  is  a  valid  bye  law,  and  consequently  that 
the  defendant  is  entitled  to  judgment  upon  the  demurrer 
to  the  third  plea. 

Bayley,  J. — I  shall  not  go  over  the  ground  which  has 
been  so  ably  discussed,  by  my  learned  brothers  LittUdale 
and  Holroyd,  except  on  the  point  in  which  my  opinion 
differs  from  theirs,  and  that  is  upon  the  validity  of  the 
bye  law  of  1675.  I  shall  confine  myself  to  the  question  as 
to  that  bye  law.  It  is  material  to  see  of  what  the  corpo- 
ration consists,  because  part  of  my  objection  to  the  bye 
law  in  question  depends  on  the  making  such  a  bye  law 
in  such  a  corporation  as  this.  This  is  a  corporation 
consisting  of  a  mayor,  two  bailifis,  twelve  aldermen,  and 
an  indefinite  number  of  burgesses.  No  inchoate  right  in 
any  body  is  stated  ;  no  right  by  purchase,  or  by  servitude ; 
nor  any  thing,  except  the  choice  of  those  persons  who, 
firom  time  to  time,  are  chosen  under  the  charter.  This  is 
a  bye  law,  not  for  regulating  the  election  of  a  head  officer  ; 


MICHAELMAS   TERM,    SIXTH    GEO.   IV.  315 

not  for  regulating  the  election  of  any  of  those  persons  who         i835. 
must  of  necessity  fill  specific  offices ;  but  it  is  for  the  elec- 
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tion  of  the  indefinite  body  of  burgesses,  and,  therefore;  v. 

virtually  vests  in  the  persons  in  whom  this  bye  law  did 
vest  the  power^-the  decision  of  saying,  of  what  number  the 
corporation  shall,  from  time  to  time,  consist.  I  consider 
it  to  be  a  very  different  thing,  whether  a  bye  law  is  to  say 
who  shall  fill  a  specific  office,  when  that  specific  office 
must  be  filled  by  some  body,  or  to  say  who  shall  be  a  com- 
mon councilman,  when  the  office  of  common  councilman 
must  be  filled  by  somebody  who  is  a  member  of  the  corpo- 
ration, and  a  bye  law  saying  of  .what  number  the  corpora- 
tion  shall  consist ;  that  it  shall  vest  in  a  select  body,  not 
the  power  of  sajring  who  shall  fill  the  office,  but  of  saying 
if  the  indefinite  body  shall  consist  of  five,  ten,  fifty,  five 
hundred,  or  any  other  number.  But,  before  I  discuss  this 
point  upon  the  merits,  it  is  material  that  I  should  shortly 
go  through  the  cases,  to  see  how  far  the  point  is  open ; 
because  unless  they  admit  of  the  distinction  to  which  I 
have  alluded,  I  shall  not  feel  myself  at  liberty  to  intro- 
duce it  now.  The  first  authority  on  the  subject  is  The  case 
of  Corporations-  The  question  there  put  was,  as  to  the 
election  of  mayors,  bailiffs,  provosts,  8cc. ;  and  the  resolu- 
tion was,  that  a  bye  law,  that  the  mayor,  or  baihfis,  or 
other  principal  officers,  should  be  elected  by  a  selected 
number  of  the  principal  of  the  conmionalty  or  burgesses, 
would  be  good.  That  applies  to  the  principal  officers,  and' 
to  the  principal  officers  only.  In  3  Bubtrode,  7 1 ,  there  is 
a  passage  stating  that  it  was  held  by  Coke,  ,C.  J.,  and  the 
whde  Court,  '*  that  if  there  be  a  popular  election  of  the 
mayor  and  aldermen  in  corporation  towns,  and  this  hap- 
pens to  breed  a  confusion  among  them,  this  may  be  altered 
by  their  agreement,  and  by  the  common  consent  of  all,  to 
have  their  elections  made  by  a  fewer  numb^,  but  not 
otherwise."  That  applies  only  to  the  mayor  and  aldermen. 
There  is  a  passage  in  Hobart,  16,  where  it  is  said,  that 
where  there  was  a  corporation  made  by  charter,  and  by  the 
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1825.         same  an  ordinance  that  the  provost  and  burgesses  only 
should  chuse  members  of  parliament,  (he  is  speaking  not 
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t;.  of  a  bye  law,  but  of  an  ordinance  by  the  king,  as  the  pre- 

ceding paragraph  shews),  the  law  will  vest  this  privilege  in 
the  whole  corporation  in  point  of  interest,  though  the 
execution  of  it  be  committed  to  some  persons,  members  of 
the  corporation.  The  preceding  paragraph  states,  that  the 
king  may  ordain  that  such  a  place  may  send  members  to 
parliament,  and  in  an  unincorporated  place  such  liberty 
could  not  commence  by  grant,  but  by  ordinance,  as  the 
king  may  erect  a  fair.  Sec.,  or  the  like,  by  ordinance, 
without  granting  it  unto  any  other.  In  4  Imt.  48  and 
49,  Lord  Coke,  speaking  of  such  bye  laws  as  good  in  the 
case  of  mayors,  bailiffs,  &c.,  and  bad  in  the  case  of  elec- 
tions of  members  of  parliament,  says,  **  If  a  city  hath 
power  to  make  ordinances,  they  cannot  make  an  ordinance 
that  a  less  number  shall  elect  burgesses  for  the  parliament 
than  made  the  election  before ;  for  free  elections  of  mem- 
bers of  the  High  Court  of  Parliament  are  pro  bono  pub- 
lico, and  not  to  be  compared  to  other  cases  of  elections  of 
mayors,  bailiffs,  &c.,  of  corporations.''  The  case  of  Regina 
V.  Larwood  only  shews,  that  with  respect  to  the  office  of 
sheriff,  it  is  absolutely  necessary  that  some  person  should 
fill  it.  In  Rex  v.  Tomlyriy  the  bye  law  was  for  the  election 
of  jurats  of  Maidstoney  and  there  was  no  decision  upon  it. 
In- Rex  V.  Spencer,  where  {he  bye  law  was  held  bad,  it  was 
confined  to  the  election  of  common  councilmen  of  Maid-- 
stone.  Precisely  the  same  observation  applies  to  Rex  v. 
Cutbush,  In  Rex  v.  Head,  the  bye  law  was  held  bad, 
because,  though  it  was  made  with  the  assent  of  the  com- 
monalty, they  did  not  join  in  it ;  and  that  is  the  first  case 
I  find  of  any  bye  law  for  the  election  of  burgesses  to  hmit 
the  number  of  the  electors.  In  Newling  v.  Francis,  the 
bye  law  applied  exclusively  to  the  election  of  the  mayor. 
In  Rex  V.  Ashwell,  the  bye  law  applied  exclusively  to  the 
election  of  aldermen.  In  Rexr.  Holland,  the  corporation 
consisted  of  an  indefinite  number  of  fireemen,  and  a  custom 
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was  stated,  by  which  the  burgesses^  until  the  time  of  Joe.         1825. 
I,  and  the  common  councihnen  afterwards,  were  used  to     nnTT"^ 
admit  and  swear  in  such  persons  as  they  should  think  fit.  v. 

Lord  Kenyon  there  observed,  that  this  gave  the  power  to  a 
select  body,  without  shewing  a  charter  granting  them  such 
a  power,  or  even  a  bye  law  to  that  effect.  "  Not,"  said 
he,  ''  that  I  am  prepared  to  say  that  such  a  bye  law,  if  it 
had  existed,  would  have  been  sufficient  to  have  trans- 
ferred the  power  from  the  body  at  large  to  a  select  part  of 
it.''  How  powerful  his  mind  was,  we  all  know,  and  how 
particularly  he  was  alive  to  every  question  of  corporation 
law  ;  and  it  is  not  impossible  that  in  that  case  he  had  in 
his  mind  the  distinction  between  filling  up  an  office  which 
must  be  fiUed  up  by  somebody,  and  delegating  the  right 
to  decide  of  what  number  an  indefinite  body  should  con- 
sist. Rex  V.  Bird  seems  to  me  the  only  case  at  all  appli- 
cable to  the  present  on  this  point.  There  the  right  of 
electing  burgesses  was,  by  a  bye  law  of  1606,  transferred 
fiom  the  body  at  large  to  a  select  body.  That  bye  law 
was  held  good ;  but  observe  the  difference  between  the 
corporation  in  that  case,  and  the  corporation  here.  There, 
the  younger  sons  of  freemen  serving  apprepticeships,  whe- 
ther in  Nottingham  or  not,  and  whether  to  a  burgess  or  not, 
and  every  person  serving  a  seven  years'  apprenticeship  in 
Nottingham  to  a  freeman,  was  entitled  at  the  age  of  21  to 
his  freedom;  and  that  was  stated  to  be,  fiiUy  to  secure  and 
provide  for  the  succession  of  a  sufficient  and  large  number 
of  burgesses,  without  the  addition  of  any  burgesses  by  elec- 
tion. The  mischiefs,  therefore,  which  may  result,  and  in 
my  apprehension  are  likely  to  result,  from  this  bye  law  in 
this  borough,  were  not  likely  to  result  there.  Dampier,  in 
his  argument  there,  mentioned  Lord  Kenyon's  doubt  in 
Rex  V.  Holland,  and  noticed  that  the  right  to  restrain  the 
number  of  electors  by  a  bye  law  there  recognised,  in  order 
to  avoid  popular  confusion,  seemed  to  have  been  confined 
to  the  elections  of  the  principal  annual  officers  of  corpora* 
tions,  as  mayors,  baihffs,  &c.,  and  was  not  meant  to  be 
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1825.        extended  to  the  general  body  of  the  corporators.    That 

The  Kivo     ^^^^  ^^^  ^^^'  ^  ^^  seeniB  to  me,  admit  of  the  strong  obser- 
V.  vations  which  apply  to  this,  of  the  tendency  of  the  bye 

law  to  keep  the  number  of  ordinary  freemen  below  the 
number  of  the  select  body,  and  to  cut  off  from  the  freemen 
the  power  to  repeal  it ;  and  though  the  Court  held  the 
bye  law  good,  they  had  not  undor  their  consideration  all 
the  objections  whicli  arise  here.  Admitting,  therefore, 
that  case  as  an  authority,  to  a  certain  extent,  in  favour  of 
bye  laws  of  this  kind,  it  still  does  not,  in  my  opinion,  go 
the  length  of  sanctioning  the  bye  law  in  question ;  conse- 
quently, I  think,  it  is  still  open  to  me  to  examine  the  va- 
lidity of  this  bye  law  upon  principle,  and  upon  principle  I 
am  of  opinion  that  it  is  bad.  Objections  to  bye  laws 
are  of  two  kinds :  first,  a  general  want  of  power  in  the 
persons  making  them ;  or,  second,  the  nature  of  the  bye 
laws  themselves,  and  a  want  of  power  to  make  suck  bye 
laws.  My  objection  to  the  present  bye  law  is  of  the  latter 
kind.  I  think  it  is  bad,  first,  because  it  varies  the  consti- 
tution of  the  borough ;  second,  because  it  has  a  direct  ten- 
dency to  keep  the  number  of  burgesses  low ;  and  third, 
because  in  addition  to  the  existence  of  an  interest  in  many 
of  the  members  who  concurred  in  making  it,  it  might 
originally  have  been  made,  and  since  have  been  continued, 
against  the  votes  in  the  first  instance,  and  the  inclinations 
since,  of  every  member  of  the  corporation,  except  those  in- 
terested persons ;  and  because  no  case  that  I  can  find,  ex- 
oept  Rex  v.  Bird,  goes  further  than  to  limit  the  number  of 
electors  upon  the  election  of  officers  of  the  corporation^ 
whereas  this  bye  law  has  a  tendency  to  limit  the  numbers 
which  are  to  constitute  the  corporation  itself.  A  bye  law  to 
regulate  the  election  of  an  officer  who  must  exist,  or  of  any 
member  of  a  definite  body,  is  very  different  from  a  bye  law 
to  affect  the  questicm  whether  additional  members  shall 
exist,  or  not.  A  bye  law  to  regulate  elections  which  must 
take  place,  and  in  which  the  only  question  is,  which  of  se* 
veral  candidates  shall  fill  a  particular  office,  does  not  vary 
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the  component  parts  of  the  corporation ;  it  leaves  the  body        i825. 
corporate  as  it  found  it.    A  bye  law  to  affect  the  question 
whether  there  shall  be  any,  and  what  new  members,  has  a  v. 

direct  tendency  to  vary  the  component  parts,  and  to  alter  the  ^estwood. 
numbers  of  the  whole  body.  Upon  the  one,  the  only  ques- 
tion affected  is,  whether  A.,  B.,  or  C,  shall  be  mayor.  Upon 
the  other,  the  question  may  be,  whether  there  shall  be  five 
burgesses  or  fifty;  whether  the  common  burgesses  shall 
exceed  the  common  council,  or  the  common  council  the 
common  burgesses;  whether,  in  short,  the  common  bur- 
gesses shall  have  any  vote  or  interest  in  the  borough,  or 
none.  My  first  objection,  therefore,  to  this  bye  law  is, 
that  it  varies  the  constitution  of  the  borough.  The  char- 
ter, in  substance  provides,  that  there  shall  be  always  such 
a  number  of  burgesses,  as  the  body  at  large  shall  think  fit ; 
the  bye  law,  that  there  shall  be  so  many  only,  as  the  com- 
mon council,  the  fifteen,  shall  think  fit.  Is  not  this  an 
alteration  of  the  constitution  of  the  borough  ?  According 
to  the  charter,  every  burgess  has  a  right  to  give  his  voice, 
whether  any  addition  of  burgesses  shall  be  made,  whether 
that  addition  shall  be  of  five  or  fifty,  and  whether  A.,  B., 
or  C,  shall  be  one.  The  bye  law  says  he  shall  have  no 
voice,  bat  that  the  right  of  judging  of  that  matter  shall  be 
in  the  common  councilmen,  and  in  the  common  council- 
men  only.  The  charter  makes  the  burgesses  equal  in  this 
respect  with  the  members  of  the  common  council.  The 
bye  law  annihilates  them.  The  charter  is  for  the  benefit 
of  all  the  burgesses  of  the  place.  The  bye  law  in  a  main 
degree  confines  the  benefit  to  the  fifteen.  Secondly,  what 
is  the  natural  tendency  of  a  bye  law  such  as  this  with  re- 
spect to  the  number  of  common  burgesses  ?  The  bye  law 
gives  the  power  to  the  fifteen.  Are  they  likely  to  retain 
that  power  if  they  can  ?  Have  they  the  means  of  retain- 
ing it  ?  The  corporation  consists,  so  far  as  we  are  informed 
by  the  pleadings,  of  the  fifteen,  and  of  such  common  bur- 
gesses  as  they  shall,  from,  time  to  time,  think  fit  to  make. 
If  any  other  persons  had  a  right  to  become  common 
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1825.        burgesses,  by  birth,  or   servitude,  or  otherwise ;  and  if 
the  existence  of  such  persons,  clothed  with  such  rights, 
J"*"      would  obviate  the  legal  objections  which  apply  to  the 
Westwood.     tjyg  law,  upon  the  facts  set  out  in  the  pleadings;  it  was 

for  the  defendant,  who  relies  upon  the  bye  law,  to  have 
shewn  it.     We  can  only  consider  the  bye  law  with  refe- 
rence to  the  facts  communicated  to  us  by  the  record.    Ac- 
cording to  the  record,  the  corporation  consists  of  the  fif- 
teen, and  of  such  common  burgesses  as  they  may  think  fit. 
Whether  there  shall  ever  be  even  the  fifteen  or  not,  is  en- 
tirely in  the  option  of  the  common  council.     How,  accord- 
ing to  all  human  probability  and   experience,   are  they 
likely  to  exercise  that  option  ?     While  the  number  of  com- 
mon burgesses  is  less  than  the  number  of  the  common 
council,  the  power  is  exclusively  in  the  common  council; 
the  common  burgesses  are  comparatively  ciphers.    This 
bye  law,  therefore,  has  a  direct  tendency  to  keep  the  num- 
ber of  common  burgesses  below  the  number  of  the  common 
council,  because  it  is  plainly  the  interest  of  the  common 
council,  in  whom  the  bye  law  vests  the  power,  that  it 
should  be  so.     Thirdly,  it  is  an  anomaly  in  bye  laws,  such 
as  this,  that  the  persons  interested  in  taking  power  from 
others  and  vesting  it  in  themselves,  should  be  allowed  to 
vote  upon  the  question,  whether  it  shall  be  so  taken  away 
and  vested,  or  not.     But  how  much  greater  the  anomaly, 
if  it  is  to  be  done  by  their  own  exclusive  votes,  and  if  by 
their  own  exclusive  votes  they  are  to  be  able  from  time  to 
time  to  prevent  any  revocation  of  the  bye  law,  and  any  re- 
storation of  the  rights  of  which  the  common  burgesses 
have  been  deprived.    Then,  with  a  view  to  that  point,  I 
ask,  what  was  the  number  of  the  common  burgesses,  at  the 
time  when  this  bye  law  was  made?   Did  it  equal  the  num- 
ber of  the  then  existing  common  council?    The  record  is 
silent  upon  this  point.     But  if  this  is  essential  to  the  va- 
lidity of  the  bye  law,  it  was  for  the  defendant,  who  brings 
forward  the  bye  law,  to  have  stated  it.   The  bye  law,  then, 
for  ought  that  appears,  may  have  been  made  upon  the 


The  KiKG 


MICHA£LMAS    TERM,    SIXTH    GEO.  IV.  321 

exclusive  vdtes  of  the  members  of  the  common  council,         i825. 
against  the  vote  of  every  common  burgess.     With  a  view 
to  the  same  point,  I  again  ask,  what  has  been  the  number  v. 

of  the  common  burgesses  since  the  bye  law  was  made?  estwood. 
Has  it  ever  equalled  the  number  of  the  existing  common 
council?  The  record  is  silent  upon  this  point  also;  and, 
therefore^  for  ought  that  appears,  the  continuance  of  the 
bye  law  may  have  been  against  the  wish  of  every  person 
who  has  b^n  a  common  burgess  since  the  bye  law  was 
made.  It  was  stated  in  argument  that  the  body  at  large 
might  at  any  time  repeal  the  bye  law;  but  it  was  forgotten 
to  be  added,  that  the  common  council  might  at  all  times 
prevent  their  so  doing.  The  common  council  have  only  to 
pursue  the  course  which  their  own  interest  dictates,  namely, 
to  keep  the  number  of  burgesses  below  their  own  number, 
and  the  body  at  lai^  can  never,  by  possibility,  have 
power  to  repeal  the  bye  law.  These  reasons  induce  me  to 
think,  that  in  a  corporation  circumstanced  as  this  is,  a  bye 
law  of  this  description,  which  is  to  vest  in  a  limited  num- 
ber the  power  of  saying  of  what  number  an  indefinite  body 
shall  consist,  is  contrary  to  the  spirit  of  the  constitution  of 
the  borough,  and  is  consequently  bad.  I  am  therefore  of 
opinion,  that  the  crown  is  entitled  to  judgment  upon  the 
demurrer  to  the  third  plea. 

Abbott,  C.  J. — I  agree  with  my  three  learned  bro- 
thers in  the  opinion  that  judgment  must  be  pronounced 
for  the  crown  on  the  first  p^  of  this  record ;  that  is  upon 
the  first  two  special  pleas,  and  the  subsequent  pleadings 
arising  out  of  them.  The  reasons  for  that  opinion  have 
been  safficiently  detailed  by  my  learned  brothers  to  render 
it  unnecessary  for  me  to  say  any  thing  further  upon  it. 
Upon  the  second  part  of  this  record  two  questions  arise; 
first,  whether  the  bye  law  would  be  good,  if  the  charter 
contained  no  special  power  of  making  bye  laws  given  to 
the  select  body;   and  second,  whether  by  that  special 
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1625.         power,  so  given,  the  power  of  making  bye  laws,  which 
would  ^otherwise  belong  to  the  corporation  at  large,  is 


The  King 


V.  taken  away.     Upon  the  first  of  these  questions,  I  conciir 


WE6TW00D, 


in  the  opinion  expressed  by  my  two  learned  brothers,  lAt" 
tledale  and  Holroyd,  and  in  the  reasons  given  by  them ; 
and  which,  therefore,  I  think  it  unnecessary  to  repeat. 
Upon  the  other  question,  whether  the  corporation  at  large 
had  power,  under  this  charter,  to  make  this  bye  law,  I 
cannot  forbear  saying  that  I  have  very  considerable  doubt. 
The  plea  sets  forth  the  charter  of  Car,  2,  and,  among 
other  things,  the  clause  relating  to  the  power  of  making 
bye  laws.    That  clause  is  in  very  large  and  extensive 
terms;  it  mentions  bye  laws  for  the  further  good,  and  pub- 
lic advantage,  and  rule  of  the  borough ;  and  concludes  by 
mentioning  bye  laws  for  other  matters  touching  the  bo- 
rough, or  the  state,  right,  or  interest  of  the  same.    Those 
terms  are  certainly  very  large,  but  large  as  they  are,  it  is 
clear  that  they  would  not  enable  the  select  body  to  make 
a  bye  law  giving  to  themselves  that  power  of  electioD, 
which  by  the  charter  is  given  to  the  corporation  at  large. 
This  I  admit,  and  I  am  aware  also,  that  generally  the 
body  at  lai^e  of  every  corporation  possesses  in  itself  a 
power  of  making  bye  laws,  although  not  given  by  its  char- 
ter; and  that  the  body  at  large  alone  can  exercise  that 
power.    That  power  is  mentioned  by  Lord  Coke,  in  the 
case  of  Sutton's  Hospital^  among  other  things  incident  to 
a  corporation,  but  he  speaks  of  it  as  requisite  to  good  older 
and  government,  (of  the  poor  in  that  case),  and  not  to  the 
essence  of  the  corporation.     If  then  it  is  incidental  only  as 
requisite  to  good  order  and  government,  and  those  objects 
are  specially  provided  for,  at  least  as  to  mo^t  particulars, 
by  a  power  of  the  same  nature,  given  to  a  part  of  the  cor- 
poration, I  doubt  whether  there  is  any  sufficient  reason  for 
its  existence  in  the  body  at  large.     Where  no  such  power 
is  given  to  a  part,  and  the  power  is  to  arise  from  the  ne- 
cessity of  its  existence  somewhere,  it  must  be  taken  to 
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belong  to  the  body  at  large ;  because  a  part,  or  select  body,  i825. 
can  have  no  power  that  is  not  expressly  given,  or  necessa- 
rily to  be  inferred  from  the  declared  object  of  its  institution.  v. 
The  case  then  seems  to  stand  thus.  A  power  is  given  to  ^^'^^^^' 
the  select  body  to  make  bye  laws  upon  all  matters  and 
causes  touching  the  state,  right,  and  interest  of  the  bo- 
rough. A  matter  is  proposed  in  which  this  body  cannot 
exercise  the  power,  because,  by  so  doing,  they  will  take 
away  from  the  body  at  large  an  authority  which  is  given 
to  them  by  the  charter,  and  transfer  that  authority  to  them- 
selves.  Either,  therefore,  the  matter  proposed  must  be 
left  unperformed,  or  a  power  not  mentioned  in  the  charter 
must  be  called  into  existence  and  operation  to  accomplish 
it;  the  matter  itself  not  being  necessary,  though  it  may  be 
convenient.  Which  of  these  alternatives  ought  the  law  to 
adopt?  We  have  no  decision  to  guide  us.  I  doubt  whe- 
ther the  law  ought  not  to  adopt  that  which  will  leave  the 
particular  directions  of  the  charter  in  full  and  literal  force. 
A  very  extensive  power  of  making  bye  laws  is  given  by  the 
charter,  and  I  doubt  whether  it  may  not  reasonably  be  in- 
ferred from  thence,  that  the  king  did  not  intend  that  any 
bye  law  should  be  made  which  did  not  fall  within  the 
scope  and  range  of  the  power  so  given;  that  all  other 
powers  were  intended  to  be  excluded  by  the  "express  grant 
of  this  power;  and  that  the  power  thus  affirmatively  given 
to  one  body,  carries  with  it  a  negative  of  all  other  powers 
to  other  bodies.  It  would  be  very  different  if  a  power  to 
make  bye  laws  on  certain  particular  subjects  had  been 
given  to  the  body  at  large;  for  such  a  power  would  be 
either  superfluous  or  cumulative.  It  would  be  superfluous  .  * 
if  applied  to  such  matters  only  as  the  body  at  large  might 
do  by  virtue  of  the  audiority  incident  to  them;  it  would 
be  cumulative  if  applied  to  matters  which  the  incidental 
aathority  would  not  reach.  I  have  thought  it  right  to  ex- 
presB  my  doubt  upon  this  subject,  but  I  desire  to  be  under- 
tood  as  expressing  doubt  only,  and  not  as  pronouncing 
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1825.        any  opinion.     The  result,  therefore,   will  be,  that  the 

r^\^'      judgment  of  the  Court  must  be  for  the  crown  on' the  first 

17.  and  second  pleas,  and  for  the  defendant  on  the  third  plea. 

Westwood. 

Judgment  accordingly. 


November  25.  The  K1N6  I;.  JoHN  DuDMAN. 

Perjury  be-  1  HIS  was  an  indictment  for  wilful  and  corrupt  perjury, 

o^^iffidavit  ^signed  upon  an  affidavit  sworn  by  the  defendant,  before 

made  before  a  a  Master  extraordinary  in  chancery.     The  first  count  of 

ordinary  in  "  *^®  indictment  stated,  that  on  the  20th  February,  1821, 

chancery,  for     on  the  petition  of  one  George  Drotoley,  a  commission  of 

the  purpose  of         .  .  . 

superseding  a    bankrupt  was  issued  against  the  defendant,  under  which 

baST^It*^**  °^  he  was  duly  declared  a  bankrupt;  and  such  proceedings 
which  had  is-  were  thereupon  had,  under  and  by  virtue  of  the  said  com- 
the  depoi^nt,  "^^ssion,  that  the  said  J.  Dudman,  afterwards  and  whilst 
the  indictment  the  said  commission  was  in  force,  to  wit,  on  the  10th  of 
that  the  com-    ^wgM5^,  at,  &c.,  came  in  his  proper  person  before  W.  P, 

mission  had  qq^  ^f  ^jj^  Masters  extraordinary  of  the  high  court  of 
issued,  declar-  ^  ° 

ing  the  depo- 
nent a  bankrupt,  that  such  proceedings  were  thereupon  had  under  and  by  virtue  of  the  said 
commission,  that  the  bankrupt  afterwards,  and  wnilst  the  commission  was  in  force,  to 
wit,  on,  &c.,  at,  &c.,  came  before  the  Master  extraordinary  and  then  and  there  did  exhibit 
a  certain  affidavit,  concerning  the  commission  and  the  proceedings  under  the  same,  inti- 
tled,  '*  In  the  matter  of  J.  X>.  a  bankrupt,''  and  was  then  sworn  thereto,  and  the  defend- 
ant, well  knowing  the  premises  and  contriving  unjustly  to  cause  the  commission  to  be  su- 
perseded, did  Wisely,  &c.,  swear,  &c.,  with  an  averment,  "  all  which  said  matters  and 
things  so  as  aforesaid  deposed  and  sworn  by  the  said  J.  D.  were  and  are  material  in  the 
matter  of  the  said  J.  D.  a  bankrupt,"  before  the  Lord  Chancellor :  Quare^  whether  the 
perjury  was  well  assigned  on  the  affidavit  by  such  a  general  averment,  without  going  on 
to  aver  that  the  affidavit  had  been  used,  or  was  intended  to  have  been  used  in  a  judicial 
proceeding. 

The  word  "  commission,"  according  to  the  context  of  the  sentence  in  which  it  is  used, 
may  mean  either  the  inttrument  by  which  authority  is  given  to  "  commissioners,"  or  the 
persons  to  whom  the  authority  is  given.  Therefore,  where  in  an  indictment  for  perjoiy 
assigned  on  a  petition  to  the  Lord  Chancellor  to  supersede  a  commission  of  bankrupt, 
the  indictment,  professing  to  set  forth  only  the  substance  of  the  petition,  stated  "  that  at 
the  several  meetings  before  the  commission,  the  petitioner  declared  openly,  and  in  the  pre- 
sence and  hearing  of  ^.  £.,  an  assignee,"  so  and  so,  and  it  appearing  from  the  petition 
itself,  that  the  allegation  therein  was  "  that  at  the  several  meetings  before  the  commit- 
sionersy'  the  petitioner  declared  so  and  so : — Held,  that  this  was  not  a  fatal  variance. 
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Chancery,  and  then  and  there  did  exhibit  and  produce  a         i825. 
certain  affidavit  in  writing  of  him  the  said  J.  D.,  of  and 
concerning  the  aforesaid  commission,  and  the  proceedings 
had  and  taken  under  the  same,  intitled,  "  In  the  matter      D«o*«an. 
of  John  DudmaUf  a  bankrupt/'  and  that  the  said  J.  Z>. 
then  and  there  in  due  form  of  law  was  sworn,  8cc.,  and 
that  the  said  JT.  D.,  well  knowing  the  premises,  8cc.,  and 
also  further  contriving  and  intending,  &c.,  and  also  to  un-> 
justly  cause  the  said  commission  to  be  superseded,  he  the 
said  J.  D.,  upon  his  oath  aforesaid,  in  one  part  of  his  said 
affidavit,  did,  on,  8cc.,  at,  8cc.,  falsely,  knowingly,  wick- 
edly, wilfully,  and  corruptly,  depose  and  swear,  amongst 
other  things,  in  substance  and  to  the  effect  following;  that 
is  to  say,  (setting  forth  the  matter  upon  which  the  perjury 
was  assigned),  "  All  which  said  matters  and  things  so  as 
aforesaid  deposed  and  sworn  by  the  said  J.  £>•  were  and 
are  material  in  the  matter  of  the  said  John  Dudman  a 
bankrupt,  before  the  Right  Honourable  John  Earl  of 
Eldon,  Lord  High  Chancellor  of  Great  Britain.''    Per- 
jury assigned  upon  the  matter  so  sworn.     Second  count, 
that  afterwards,  to  wit,  on,  8cc.,  at,  &c.,  the  said  defendant 
did  prefer  his  certain  petition  in  writing,  **  in  the  matter  of 
the  said  John  Dudman,  a  bankrupt,"  to  the  Lord  Chan- 
cellor, and  in  and  by  his  said  petition,  set  forth,  that  the 
petitioner  in  September,  1820,  purchased  three  horses  of 
one  George  Drowley^  for  101/.,  to  be  paid  for  in  three 
months  by  a  bill  at  two  months;  that  the  petitioner  ac- 
cepted a  bill  for  that  sum,  payable  the  latter  end  of 
Marchf  1821 ;  that  before  the  bill  became  due,  G.  Drowley, 
on  the  17th  February,  petitioned  the  Lord  Chancellor  for 
a  commission  of  bankrupt  against  the  petitioner ;  that  a 
commission  issued,  and  that  G.  Drowley,  at  the  opening 
of  the  said  commission,  proved  the  said  debt  of  101/. 
The  petition,   after  stating   various  other   fe^pts,    (each 
sentence  commences  with  the  words  '*  that  the  petitioner") 
proceeded  to  state  as  follows :    ''  That  on  the   1st  of 
March,  1821,  the  petitioner  was  declared  a  bankrupt  under 
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1825.        the  said  commission  of  bankrupt,  and  his  estate  and 
f^V^       effects  were  seized  by  the  messenger  under  the  said  com- 
V.  mission  ;   that  at  the  second  meetings  one  Thomas  Budgen 

was  appointed  assignee,  and  an  assignment  was  accordingly 
made  to  him,  and  he  possessed  himself  of  the  estate  and 
effects  of  the  petitioner  accordingly ;   that  at  the  several 
meetings  before  the  commission,  the  petitioner  declared 
openly,  and  in  the  presence  and  hearing  of  the  said 
assignee,  that  the  bill  of  exchange  given  for  the  debt  dae 
to  the  said  George  Drowley,  was  not  due  at  the  time 
when  he  struck  the  docket ;  and  that  the  said  petitioner 
had  not  committed  an  act  of  bankruptcy/'    The  prayer  of 
the   petition  was,  among  other  things,    that  the  com- 
mission might  be  superseded.     Perjury  assigned  on  the 
facts  so  stated  in  the  petition.    At  the  trial  before  Best, 
C.  J.,  at  the  last  summer  assizes  for  the  county  of  Sussex, 
the  petition  presented  by  the  defendant  to  the  Lord  Chan* 
cellor  was  produced  in  evidence,  from  which  it  appeared 
that  the  allegation  in  the  petition  was,  that  at  the  several 
meetings  before  the  commissioners,  the  petitioner  declared 
openly,  and  in  the  presence  and  hearing  of  the  said 
assignee,   that  the  bill  of  exchange    given  to   George 
Drowletff  for  the  debt,  was  not  due  at  the  time  he  stnick 
the  docket,  whereas  the  indictment  alleged  the  declaratioD 
to  have  been  made  at  the  several  meetings  before  the  cam- 
mission.     The  defendant  not  having  the  advantage  of 
counsel,  the  Lord    Chief  Justice  thought  this  varianoe 
deserved  consideration,  and  the  defendant  being  found 
guilty,  his  lordship  reserved  that  point,  and  also  the 
question,  whether  the  general  allegation  in  the  first  coont, 
"  all  which  matters  and  things  were  and  are  material/' 
&c.,  was  sufficient  to  shew  that  the  affidavit  was  sworn  in 
the  course  of  a  judicial  proceeding. 

On  a  former  day  in  this  term,  the  defendant  was 
brought  up  on  the  motion  of  Gurney  to  receive  judgment; 
when  the  Court  being  informed  of  these  points,  directed 
that  they  should  be  argued ;  and  at  the  prayer  of  the 
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defendant^  Adolphus  was  assigned  as  counsel  to  argue        i825. 
them  on  his  behalf;  and  now  on  this  day,  the  case  was 
argued  accordingly.  v. 

DUDKAV. 

AdolphtAS,  for  the  defendant.  There  are  two  objections 
to  this  indictment,  the  one  arising  upon  the  first  count, 
and  the  other  upon  the  second.  As  to  the  first,  the 
objection  is,  that  it  is  not  averred  that  the  affidavit  on 
which  the  perjury  in  that  count  is  assigned,  was  sworn  in 
order  to  its  being  used  in  support  of  a  petition,  or  that 
any  petition  was  presented,  or  that  the  affidavit  was  ex- 
hibited in  court,  so  as  to  shew  that  it  had  been,  or  was 
intended  to  have  been  used  in  the  course  of  a  judicial  pro- 
ceeding, and  consequently,  according  to  all  principle  and 
authority,  an  indictment  so  framed  cannot  be  supported. 
There  is  here  no  averment  or  assertion  on  the  whole  re- 
cord that  there  was  any  cause  or  matter  subsisting,  in 
which  any  affidavit  was  necessary,  which  could  give 
jurisdiction  to  the  Master  extraordinary  to  administer 
the  oath.  The  commission  of  bankrupt  was  clearly  not 
sufficient,  and  in  the  absence  of  every  thing  else  to  shew 
that  the  affidavit  was  made  in  the  course  of  a  judicial 
proceeding,  the  objection  is  fatal.  Second,  as  to  the 
variance  between  the  petition,  as  set  out  in  the  indictment, 
and  that  proved  in  evidence,  it  is  most  material.  In  the 
indictment  it  is  stated,  that  at  the  several  meetings  before 
the  commission^  the  petitioner  did  so  and  so ;  but  when 
the  petition  itself  is  produced,  it  appears  that  at  the 
several  meetings  before  the  commissioners  he  did  so  and 
so.  Now  the  words  commiuion  and  commissioners  are  not 
convertible  terms,  and  they  clearly  do  not  mean  one  and 
the  ^une  thing,  for  the  '^  commission^^  is  the  authority,  or 
.  instrument  under  and  by  virtue  of  which  the  commissioners 
act ;  and  the  ''  commissioners'*  are  the  persons  who  so  act. 
These  two  words  being  therefore  susceptible  of  a  totally 
different  meaning,  must,  according  to  the  distinction  laid 
down  in  Rex  v.  Beech{d)  upon  this  subject,  be  considered  as 

(a)  Cited  in  Hex  v.  May^  Doug.  194. 
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1825.        establishing  a  fatal  variance.     There  the  court  said  that 
Jij^'j^'       where  the  mis-recited  word  is  susceptible  of  a  totally 
V.  different  meaning,  and  is  unintelligible  aa  connected  with* 

the  context,  as  for  instance,  where  the  word  "  air" 
is  used  for  **  heir,''  the  variance  is  fatal ;  but  not  so 
where  the  mutilated  word  makes  no  other  word— is 
insensible,  or  has  no  meaning  attached  to  it  in  the  Englitk 
language ;  as  ^'  undertood"  for ''  understood  (a).  Here  the 
indictment  professes  to  describe  the  contents  of  the  peti- 
tion presented  by  the  defendant  to  the  Lord  Chancellor. 
That  description  cannot  be  treated  as  surplusage,  but 
must  be  strictly  proved,  and  as  the  petition  produced  in 
evidence  varies  from  that  so  described,  the  variance  is 
fatal. 

C.   E.   Law,   for  the  crown.     The   substance  of  the 
first  objection,  is,  that  the  affidavit  on  which  the  per- 
jury is  assigned  in  the  first  count,  is  ''not  averred  to 
have  been  used,"  or  ''  intended  to  have  been  used/'  in  a 
judicial  proceeding.     It  is  objected  that  here  is  no  aver- 
ment that  a  judicial  proceeding  was  had  or  commenced. 
Now  if  the  affidavit  need  not  be  used  in  point  of  fact,  it 
need  not  be  averred  to  have  been  used ;  and  that  it  need 
not  be  used.  Rex  v.  Crossley(b)  is  an  express  auth<Hity. 
Must  it  however  be  intended  to  be  used,  and  must  that 
intention  be  averred;  and  if  averred,  in  what  manner? 
Is  it  not  apparent  on  the  face  of  the  indictment,  that  a 
judicial  proceeding  was  commenced,  to  which  this  affidavit 
in  question  had  reference?     There  is  but  one   mode  of 
superseding  a  commission  of  bankrupt,  namely,  before  the 
Ix>rd  Chancellor,  and  in  order  to  that  object  an  affidavit 
must  be  sworn  before  a  competent  authority.     Here  the 
affidavit  is  sworn  with  that  view,  before  the  proper  au- 
thority: the  offence  of  perjury  is  complete,  if  ever,  upon 
the  affidavit  being  sworn.     There  must  then  be  a  com- 
petent jurisdiction  to  administer  the  oath,  and  the  affi- 
davit must  be  in  furtherance  of,  or  arising  out  of  proceed- 

(fl)  i?eT  V.  Beec/i,  Cowp.  229.  (b)  7  T.  R.  317. 
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ings  already  commenced,  or  it  mast  be  the  foundation  of        i825. 
proceedings;  and  the  jurisdiction  under  which  the  first 
proceeding  is  taken,  is  as  complete  as  that  under  which       "v. 
all  the  subsequent  steps  are  taken.     The  affidavit  is  a     I^^dkan. 
necessary  step  before  a  petition  is  presented,  containing 
the  alleged  facts,  in  respect  of  which  the  court  is  to  exer- 
cise its  jurisdiction.     It  is  a  complaint  on  oath,  detailing 
grounds  of  complaint,  and  the  affidavit  itself  arises  out  of 
the  proceedings  under  the  commission  of  bankrupt.    What 
is  it  that  gives  the  court  of  Chancery,  or  rather  the  Lord 
Chancellor,  and  under  him  the  Master  extraordinary,  ju- 
risdiction ?     The  existence  of  a  commission  of  bank- 
rupt.    For  the  purpose  of  taking  this  affidavit,  the  Master 
extraordinary  is  the  Court,  and  to  him  the  affidavit  is  exhi- 
bited. The  existence  of  a  commission  of  bankrupt  is  averred, 
under  which  the  defendant  is  averred  to  have  been  found 
bankrupt.     It  is  thus  that  the  jurisdiction  arises  to  the 
Master  extraordinary  to  take  the  affidavit,  '*  In  the  matter 
of  John   Dudman  a  bankrupt."     The  defendant  being 
averred  to  be  such  bankrupt,  makes  an  affidavit,  "  in  the 
matter  of  John  Dudman"  and  deposes  to  certain  matters, 
all  which  are  averred  to  be  material,  *'  in  the  matter  of  John 
Dudnum  a  bankrupt,'*  a  matter  over  which  the  Master 
extraordinary  has  and  entertains  a  jurisdiction  und^r  the 
Lord  Chancellor,  expressly,  because  it  is  in  a  matter  of 
bankruptcy.     The  affidavit  is  a  proceeding  in  bankruptcy 
in  order  to  supersede  the  commission,  alleging  facts  with 
reference  to  the  commission, — ^facts  stated  on  oath,  which 
oath  the  Master  extraordinary  is  empowered  to  administer 
to  the  bankrupt.    These  facts  are  averred  to  be  material  in 
the  matter  in  which  they  are  sworn,  namely,  in  a  matter  of 
bankruptcy  before  the  Lord  Chancellor.    The  jurisdiction 
therefore  being  complete,  and  the  affidavit  being  sworn  in 
the  course  of  a  judicial  proceeding,  the  perjury  is  well 
assigned  {a).      Then  as  to  the  second   objection,    the 

(fl)  See  Rex  v.  Affktty  1  T.  R.  68.     Rex  v.  Dowlin,  5  T.  R.  317. 
Stat.  23  Geo.  II.,  c.  11,  s.  1. 
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1835.        indictment  does  not  affect  to  set  out  the  tenor,  nor  even  the 
j^l^'      substance  of  the  whole  petition ;  nor  indeed  the  substance 
V.  of  any  part  continuously — ^but  discontinuously   and  dis- 

uDMAv.  jiinctively.  The  whole  matter  of  the  petition,  except  the 
prayer,  might  be  altogether  rejected ;  and  then  it  would 
stand,  ''  that  the  defendant  presented  his  certain  petition, 
and  in  and  by  his  said  petition,  prayed/'  &c.,  which 
would  be  sufficient.  But  the  word  **  commission"  is  of 
doubtful  meaning,  and  may  be  understood  as  *^  commu^ 
sioners,**  upon  referring  to  the  context  of  the  particular 
sentence  in  which  it  is  used,  when  taken  altogether.  Ac- 
cording to  one  definition  gi^en  in  JohnsofCs  Dictionary,  it 
means  '^  a  number  of  people  joined  in  a  trust  or  office.'' 
Taking  it  in  that  sense,  and  attending  to  the  context  of 
the  particular  sentence,  the  word  '^  commission  "  will  be 
satisfied.  In  the  particular  sentence,  it  is  stated,  '*  that  at 
the  stctmd  meeting  one  Thomas  Budgen  was  appointed 
assignee,  and  an  assignment  was  accordingly  made  to  him, 
and  he  the  said  T.  Budgen  possessed  himself  of  the  estate 
and  effects  of  the  petitioner  accordingly;  that  at  the  seveial 
meetings  before  the  commission,  the  petitioner  declared 
openly,  and  in  the  presence  and  hearing  of  the  said  as- 
signee," 8cc.  Two  things  are  to  be  established  to  negative 
the  variance,  which  must  be  a  substantial  variance  between 
the  word  in  the  petition,  as  set  forth  in  the  indictment,  and 
the  word  appearing  in  the  petition  itself  when  offered  in 
evidence  at  the  trial.  Now,  first,  the  context  excludes  the 
supposition,  that  by  the  words  **  before  the  commission," 
is  meant, ''  before  the  commission  isstied ;"  and  secondly, 
the  context  is  not  repugnant  to  the  construction,  that  com- 
mission means  commissioners,  if  the  word  commission  is 
capable  of  that  sense.  That  it  is  capable  of  that  sense,  the 
authority  of  Johnson  is  decisive,  and  the  context  excludes 
every  other  sense.  The  averment  is,  that  at  the  second 
meeting  Budgen  was  appointed  assignee.  In  the  particu- 
lar sentence  he  is  spoken  of  as  assignee,  so  chosen  at  the 
second  meeting  under  the  commission.  The  meetings  thei«- 


The  Kiiro 


MICHAELMAS   TERM,    SIXTH    GEO.  IV.  331 

fore  spoken  of,  are  not  meetings  before  the  commUsion  i825. 
issued,  but  before  the  commissioners — before  the  commis* 
sioD,  i.  e. ''  before  a  number  of  people  joined  in  a  trust 
or  office/'— But  the  word  "  that ''  is  disjunctive,  and  there-  I>uo"a»- 
fore  the  matter  of  the  petition  is  not  set  out  continuonsly, 
and  consequently  even  a  substantial  variance  would  be 
fatal  only  to  the  particular- sentence.  Rex  v.  Leefe(ja). 
Admitting  the  variance  however  to  be  substantial  and 
fatal  to  the  whole  matter  of  the  petition  except  the  prayer, 
then  rejecting  the  whole  matter  between  the  allegation  of 
a  petition  preferred  and  the  prayer,  the  allegation  is  *'  that 
a  petition  was  presented,  and  that  by  the  said  petition  the 
petitioner  prayed,  amongst  other  things,  that  the  commis- 
sion should  be  superseded;''  and  more  need  not  be  set 
forth.  Whatever  doubt  therefore  there  may  be  on  the  first 
count,  the  second  is  free  from  objection,  and  the  court  may 
pass  judgment  on  the  defendant. 

AfiBOTT,  C.  J. — This  being  a  criminal  proceeding,  if 
the  defendant  has  been  rightly  convicted  on  any  one  count 
of  the  indictment  the  court  may  pronounce  judgment ;  and 
after  bearing*  the  argument  on  both  sides,  we  are  all  of 
opinion  that  the  second  count  may  be  supported.  It  be*- 
comes  unnecessary  therefore  to  declare  any  judicial  opinion 
as  to  the  first.  I  would  only  say,  however,  of  that  count  at 
present,  that  it  is  much  more  loose  than  any  I  have  ever 
seen,  and  I  hope  it  will  not  be  considered  hereafter  as  a 
precedent.  The  objection  to  the  second  count  is  a  sup- 
posed variance  between  the  petition  set  forth  in  the  in-« 
dictment  and  that  proved  at  the  trial.  Now  in  a  pro- 
ceeding of  this  kind,  the  prosecutor  does  not  take  upon 
himself  to  set  out  verbatim  the  tenor  of  the  petition,  nor  is 
he  bound  so  to  do  (i).  It  is  enough  if  he  sets  it  out  truly  in 
substance  and  effect,  and  although  there  may  be  some  nice 
and  trifling  variauce,  yet  if  the  sense  of  the  words  used  in 

(a)  2  Camp.  134.  (6)  See  stat.  23  Geo,  2,  c.  11,  s.  2. 
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1825.        the  indictment,  and  of  those  used  in  the  petition  or  other 
f^^^        document,  is  clearly  and  unequivocally  the  same,  he  has 
17.  done  all  that  he  ought,  or  can  be  required  to  do.    The  par- 

DuDMAN.      ticular  objection  here  is,  that  the  indictment  alleges  that 
at  the  several  meetings  before  the  commission,  the  peti* 
tioner  declared  openly  and  in  the  presence  and  hearing  of 
the  said  assignees,  that  the  bill  of  exchange  given  to 
George  Drowley  for  the  debt  was  not  due  at  the  time 
when  he  struck  the  docket ;  but  when  the  petition  itself 
was  produced,  it  appeared  that  it  alleged,  that  at  the  seve- 
ral meetings  before  the  commissioners  the  petitioner  de- 
clared what  is  stated  in  the  indictment,  and  the  ques- 
tion is,   whether   that  is   a  fatal  variance.      Now  the 
word  "  commission  *'  beara  an  equivocal  sense  and  mean- 
ing.    It  may  be  used  either  to  denote  the  instrument  by 
which  authority  is  given,  or  the  person  to  whom  the  au- 
thority is  given.     If  it  may  mean  one  or  the  other,  we  are 
to  look  to  the  context  of  the  passs^e  in  which  the  words 
''  before  the  commission"  occur,  in  order  to  see  in  what 
sense  it  is  to  be  understood.     Now  going  back  a  little 
earlier  than  the  place  in  which  these  words  are  used,  we 
find  it  alleged  that  on  the  Ist  March,  1821,  the  petitioner 
was  declared  a  bankrupt  under  the  said  commission  of 
bankrupt;  that  his  estate  and  effects  were  seized  by  the 
messenger  under  the  said  commission;  that  at  the  second 
meeting  one  Thomas  Budgen  was  appointed  assignee,  and 
an  assignment  was  accordingly  made  to  him,  and  he  the 
said  T.  B.  possessed  himself  of  the  estate  and  effects  of 
the  petitioner  accordingly.     Then  come  the  words  on 
which  the  variance  arises,  ^*  that  at  the  several  meetings 
before  the  commission  the  petitioner  declared  openly  and 
in  the  presence  and  hearing  of  the  said  assignee/'  so  and 
so.     Now  if  the  word  ''commission"  as  there  used  was 
intended  to  denote  the  commission  issued  by  the  Lord 
Chancellor,  it   would   follow  that  the  several  meetings 
would  have  taken  place  before  any  commission  had  isstSed; 
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but  that  cannot  be,  because  it  is  impossible  that  before  the  1325. 
commission  issued,  or  before  assignees  were  chosen,  the 
petitioner  could  have  declared  any  thing  at  the  several  *""v* 
meetings  of  the  assignees. .  The  word  *'  commission"  can-  Dudman. 
not  be  understood  as  denoting  the  time  of  the  trans- 
action, because  it  is  repugnant  to  the  order  of  the 
proceeding  set  forth  in  the  petition.  Then  as  that  can- 
not be  the  meaning  of  it,  we  must  give  it  that  other 
meaning,  which  it  is  admitted  it  may  bear,  namely, 
by  construing  it  to  mean  ''  commissioners."  There  is  no 
doubt  that  in  common  parlance,  the  word  '*  commission" 
is  on  many  occasions  used  to  denote  the  persons  in  a  com- 
mission, and  it  seems  to  me,  that  looking  at  the  context  of 
the  passage  in  which  it  is  used  in  this  indictment,  it  must 
be  read  in  that  sense,  and  consequently  there  will  be  no 
variance.  For  these  reasons  I  am  of  opinion  there  must 
be  judgment  for  the  crown. 

Bayley,  J. — Mr.  Law,  who  has  argued  this  case  ex- 
tremely well,  has  satisfied  my  mind  that  the  second  count 
may  be  supported,  and  that  the  word  ''  commission"  must 
mean  '^  commissioners."  It  is  properly  conceded  by  Mr. 
Adolphtts,  that  that  may  be  the  meaning  of  the  word. 
Indeed  there  are  many  cases  in  which  it  may  be  considered 
either  as  denoting  the  instrument  by  which  an  authority 
is  given,  or  the  persons  to  whom  it  is  given,  according  to 
the  meaning  of  other  words  witk  which  it  is  associated. 
Looking  at  the  words  "meetings  before  the  commission,"  as 
here  used,  they  must  be  understood  as  referring  to  meetings 
under  the  commission,  and  as  there  can  be  no  meetings 
under  the  commission,  except  before  the  commissioners,  it 
is  obvious  that  the  word  ''  before"  is  used  synomymously 
with  under,  not  anterior  to  the  commission ;  and  therefore 
'^  commission"  may  here  properly  mean  *'  commissioners." 

HotBOYD,  J. — ^At  first  I  thought  this  a  fatal  variance. 
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but  upon  looking  to  the  context  of  the  passage,  I  now 
agree  with  the  rest  of  the  court  in  thinking  that  the  word 
''  commission"  may  be  read  *'  commissioners." 

LiTTLBDALB,  J. — ^Concurrod. 

Judgment  for  the  crown. 


Nwe^'is.       The  King  v.  The  Justices  of  Monmouthshirb. 

The  sessions  ^N  shewing  cause  against  a  rule  nisi  for  a  mandamus  to 

beipff  equally  the  Justices  of  Monmouthshire,  commanding  them  at  the 

opinion  on  an  Qsxt  sessions  to  cause  continuances  to  be  entered  upon  the 

appeal  against  appeal  of  the  churchwardens  and  overseers  of  St.  John  the 

an  order  of        *^*^ 

removal,  Evangelist,  in  the  borough  of  Brecon,  against  an  order  of 

fil^nftead  ^^^  justices,  for  the  removal  of  John  Williams  out  of 
of  adjourning  Abergavenny  in  the  county  of  Monmouth,  to  St,  John  the 
Held  Uatey^  Evangelist  in  Brecon,  and  at  such  sessions  to  hear  and 
supposing        determine  the  merits  of  the  said  appeal ;  the  case  disclosed 

their  judg-  .  n^        ' 

xnent  to  be  er-  on  the  affidavits  was  this : — The  pauper  John  Williams 
ioneous,a  having  been  removed  by  an  order  of  two  justices  from 
would  not  lie  Abergavenny  to  St.  John  the  Evangelist,  the  latter  parish 
appeal?^'^    ^    appealed  at  the  last  Michaelmas  sessions,  and  upon  the 

hearing  of  the  appeal,  the  merits  and  validity  of  the 
order  were  resolved  into  the  question,  whether  the 
pauper  had  resided  for  forty  days  in  the  parish  of  St.  John 
the  Evangelist,  under  certain  circumstances.  Upon  this 
question  there  was  conflicting  and  contradictory  evidence^ 
whereupon  the  clerk  of  the  peace,  by  the  direction  of  the 
court,  collected  the  opinions  of  all  the  magistrates  present, 
and  having  so  done,  it  was  found  that  the  justices  were 
equally  divided  upon  the  question,  four  being  on  one  side 
and  four  on  the  other.  The  counsel  for  the  respondents 
then  urged  that  nothing  could  be  done  in,  or  was  affected 
by  the  appeal,  and  prayed  that  the  appeal  should  be  con- 
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tinned  until  the  next  sessions^  but  the  court  refused  the        i825. 

application^  and  quashed  the  order.    The  affidavit  against 

the  rule  for  a  mandamus,  stated  that  upon  the  hearing  of  v. 

the  appeal,  the  counsel  for  the  appellants  made  two  points,  "**  Justices 

one  of  which  tras,  that  the  respondents  had  failed  in    Mokmouth- 

proving  that  the  pauper  had  resided  for  forty  days  in  the 

appellant  parish,  and  that  before  the  court  proceeded  to 

determine  on  the  whole  merits  of  the  case,  the  chairman 

stated,  that  it  might  perhaps  save  the  court  trouble,  if  they 

first  considered,  (as  a  preliminary  question),  whether  the 

residence  had  been  proved ;  that  on  putting  such  question 

there  was  an  equal  division  of  the  justices ;  that  after  such 

division  the  court  proceeded  to  the  question,  whether  the 

order  of  removal  should  be  quashed  or  confirmed,  and  upon 

that  question  they  determined  without  any  division,  and 

without  any  dissent  being  expressed,  that  the  order  should 

be  quashed. 

Scarlett  and  Maule  shewed  cause.  The  sessions  having 
heard  and  determined  the  appeal,  this  court  cannot  grant 
a  mandamus  to  have  it  re-heard.  There  were  two  questions 
at  the  sessions,  one  of  law  and  the  other  of  fact.  The 
former  depended  upon  the  latter,  and  that  having  failed  in 
proof,  the  sessions  properly  determined  that  the  order 
of  removal  could  not  be  supported.  This  application  is 
founded  on  the  mistaken  supposition,  that  this  court  has 
authority  to  compel  the  sessions  to  review  their  decision  ; 
the  court  has  no  such  power.  If  indeed  the  sessions  refuse 
to  exercise  their  jurisdiction,  and  determine  not  to  hear  an 
appeal,  this  court  will  set  them  in  motion  by  mandamus ; 
but  after  they  have  once  decided  an  appeal,  even  er- 
roneously, their  decision  is  final  and  conclusive.  Had  an 
application  been  made  to  the  justices  for  a  case,  to  take  the 
opinion  of  this  court,  and  a  case  had  been  granted,  then 
undoubtedly  this  court  would  have  had  jurisdiction  to  re- 
view their  determination,  but  not  otherwise.  Whether  the 
sessions  have  decided  right  or  wrong  is  not  the  question ; 
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1825.         ^^^  whether,  after  having  given  j udgment,  they  can  becom- 
pelled  to  review  their  decision.    There  is  no  authority  to 
warrantsuch  a  proceeding.  Here  the  complaintis,  thatafter 
The  Justices  the  appeal  had  been  heard,  and  was  ripe  for  decision,  the 
Monmouth-    magistrates  made  a  mistake,  in  supposing  that  when  they 
sBiBE.        ^gyg  equally  divided  they  ought  to  have  adjourned  the 
appeal,  instead  of  quashing  the  order.     But  there  was  no 
obligation  on  them  to  take  that  course.     Assuming  however 
that  their  decision  was  erroneous,  still  having  in  fact  given 
judgment,  they  cannot  be  compelled  by  mandamus  to  re- 
hear the  case.     Rex  v.  The  Justices  of  Leicestershire  (a), 
is  an  authority  expressly  in  point  against  this  application; 
for  it  was  there  held,  that  the  court  will  not  grant  a  man- 
damus to  the  justices  at  sessions,  to  re-hear  an  appeal 
against  an  order  of  removal  after  judgment  given  by  them 
and  entered  by  the  clerk  of  the  peace  for  quashing  the 
order,  upon  the  ground  that  the  justices  at  sessions  were 
divided  in  opinion,  and  that  the  judgment  was  entered  by 
mistake,  instead  of  an  adjournment  of  the  appeal.    The 
case  of  Rex  v.  The  Justices  of  Westmoreland  (b),  does  not 
militate  against  this  decision.    There  the  justices  being 
equally  divided,  neither  gave  judgment  nor  adjourned, 
and  on  an  application  for  a  mandamus,  though  the  court 
intimated  an  opinion  in  its  favour,  nothing  was  done; 
but  even  if  a  mandamus  had  actually  been  granted,  it 
would  only  go  to  shew  that  the  court  would  compel  the 
sessions  to  proceed  to  judgment  in  an  appeal  which  they 
had  begun  to  hear,  and  neglected  to  go  on  with.    The 
case  of  Bodmin  v.  Warlingen  (c),  is  equally  inconclusive 
as  an  authority  in  favour  of  the  present  application.     In 
that  case  the  justices  being  equally  divided,  they  neither 
made  an  order  or  adjourned  the  appeal,  and  at  a  sub- 
sequent sessions  having  quashed  the  order  of  removal, 
this  court  afterwards  quashed  the  order  of  sessions,  solely 
on  the  ground  that  it  was  made  without  an  adjournment. 

(fl)  1  M.  &  S.  442.        (6)  Mic,  23,  G.  2.     Bott.  734,  5th  ed. 

(c)  Bott.  733. 


MICHAELMAS    TERM,    SIXTH    GEO.  IV.  337 

Bat  this  case  only  goes  to  shew  that  a  subsequent  sessions 
had  no  jurisdiction  over  an  appeal  to  a  previous  sessions, 
unless  the  appeal  has  been  adjourned  ;  but  it  does  not  fol-  v, 

low  from  thence  that  if  the  former  sessions  had  determined  ®  w^stices 
the  case,  though  equally  divided,  this  court  would  have  Monmouth- 
disturbed  its  decision.  Neither  of  these  cases  therefore 
affords  any  ground  for  the  present  application,  though  both 
will  probably  be  relied  on  by  the  other  side.  If  counr 
tenance  is  given  to  this  application,  the  result  will  be,  that 
in  every  case  where  the  sessions  are  supposed  to  have  come 
to  a  wrong  decision,  a  mandamus  will  be  sought  for  to  com- 
pel them  to  review  their  decision.  The  court  will,  however, 
feel  no  disposition  to  attract  to  it  such  an  extensive  branch 
of  jurisdiction,  or  give  encouragement  to  a  novelty  which 
is  neither  founded  in  principle  or  authority. 

Watson  control.     In  Mr.  Nolan's  Treatise  on  the  Poor 
Laws  (a),  a  work  of  considerable  authority,  it  is  laid  down 
that  "  If  the  magistrates,  who  have  a  right  to  join  in  the 
court's  determination,  should  be  equally  divided  in  opinion, 
no  judgment  can  be  given,  for  all  judges  of  the  same  court 
are  of  equal  authority;  and  there  is  no  such  thing  as  a 
casting  vote.  *  Unless  something  farther  is  done,  the  direct 
result  must  be  to  frustrate  the  intention  of  the  legislature 
in  £;iving  an  appeal  to  the  sessions.    For  the  subject  of 
appeal,  if  a  rate,  would  continue  unaltered,  if  an  order  of 
removal  would  remain  in  force.    To  avoid  such  mischief, 
the  justices  must  adjourn  the  appeal  from  session  to  ses* 
sion,   if  necessary,  until  a  majority  shall  be  of  opinion 
either  on  one  side  or  the  other;"  and  in  the  note  upon  this 
passage  it  is  said,  *'  This  seems  to  be  their  bounden  duty. 
For  otherwise  the  court  will  grant  a  mandamus  to  compel 
them  to  enter  continuances,  and  hear  the  appeal  at  a  sub- 
sequent sessions,''  and  Rex  v.  Westmoreland{b),  and  Bod- 
min   T.  Warlingen(c),  are  cited.     In  the  last-mentioned 
case  it  was  expressly  laid  down,  that  if  the  justices  are 

(a)  2  Nolan,  P.  L.  536,  4th  ed.  (6)  3  Seas.  Cas.  358. 

(c)  2  Bott.  726. 
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1825.         equally  divided  in  opinion,  that  was  a  sufficient  waTrant  for 
JT^T^       the  clerk  of  the  peace  to  have  entered  an  adjoumment, 
V.  and  it  was  his  duty  to  have  done  so;  and  JRex  v.  West- 

e  Justices  f^^f^i^j^^^  went  upon  the  principle,  that  unless  an  adjoum- 
MoNMouTH-    ment  took  place  ^Jiere  might  be  a  failure  of  justice.    This 
case  comes  expressly  within  the  principle  of  those  deci- 
sions, which  have  hitherto  always  been  considered  as  the 
rule  of  government  in  sessions  practice,  whenever  there  is 
a  division  of  opinion  on  the  bench.     The  case  of  Rex  r. 
The  Justices  of  Leicestershire  (a),  does  not  decide  the  pre- 
sent case.     That  was  a  rule  calling  on  the  justices  to  re- 
hear an  appeal,  judgment  having  been  given  by  mistake  on 
a  miscalculation  of  votes;  and  though  the  rufe  for  a  man- 
damus was  discharged,  yet  Lord  Ellenborough  said,  "  If 
any  error  was  made  in  the  entry  of  the  clerk  of  the  peace, 
that  error  should  have  been  pointed  out  at  the  sessions, 
while  the  court  was  sitting  and  competent  to  reform  its 
own  errors,  and  to  draw  out  a  more  correct  judgment 
The  party  who  would  have  corrected  the  error  should  hare 
applied  to  the  proper  forum  and  in  due  time;  and  if  it  had 
been  found  that  the  numbers  were  equal,  nothing  would  have 
been  done  upon  it,  for  it  would  have  been  a  nullity:  but 
here  no  step  of  that  sort  was  taken,  but  judgioient  was  en- 
tered:"  and   Le  Blanc,  J.,  said,    ''  No  application  was 
made  ta  the  court  below  while  sitting,  to  sift  or  inquire 
into  the  error,  if  any  such  existed;  but  application  is  made 
to  this  court  to  institute  an  inquiry  upon  the  question  how 
the  numbers  were  composed  at  the  time  when  judgment 
was  pronounced."    In  the  present  case  there  is  nothing  on 
the  affidavits  to  warrant  the  justices  in  the  judgment  pro- 
nounced, and  as  this  application  is  made  to  prevent  a 
failure  of  justice,  there  is  nothing  in  principle  which  can 
prevent  its  success. 

Abbott,  C.  J. — I  am  of  opinion,  that  the  rule  nisi  for 
a  mandamus  must  be  discharged.  In  this  case  the  jus- 
tices at  quarter  sessions  have  actually  given  judgment  upon 

(a)  1  M.  &  S.  442. 
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the  appeal.    We  are  not  a  court  of  error,  to  review  their        i825. 
decision.    Where  the  sessions  forbear  to  give  any  judg- 
ment at  all,  this  court  will  interpose  to  compel  them  to  go  v. 
on  and  pronounce  judgment;  but  where  they  have  actually  ^®  Juotices 
given  judgment,  even  under  a  mistake  of  law,  this  court    Mokmouth- 
has  never  yet  interposed  to  disturb  their  decision.     In 
form^  this  is  an  application  to  enter  continuances  and  hear 
and  determine  the  appeal;  but  it  is  in  substance  an  appli- 
cation to  expunge  the  proceedings  which  the  justices  have 
afaready  taken.    If  we  were  to  grant  this  application,  we 
should  be  opening  a  door  to  continued  litigation  and  enor- 
mous expense,  in  every  case  where  the  propriety  of  the  de- 
cision of  justices  at  sessions  might  be  questioned,  either 
on  the  ground  of  mistake  in  law  or  fact.    There  seems  to 
be  no  authority  for  such  a  proceeding,  and  as  our  prede- 
cessors have  not  recognised  its  propriety,  we  are  certainly 
not  disposed  to  take  a  step  which  is  so  pregnant  with  mis- 
chievous consequences. 

Batle Y,  J. — I  am  of  the  same  opinion.  If  an  applica- 
tion had  been  made  to  the  sessions  for,  and  they  had 
granted,  a  case  for  our  opinion  as  to  the  propriety  of 
quashing  the  order  under  the  circumstances  stated,  we 
should  have  considered  the  question ;  but  the  sessions  hav- 
ing decided  the  case,  and  quashed  the  order;  we  are  not  at 
at  liberty  to  consider  whether  they  have  done  right  or 
wrong. 

HoLROYD,  J.,  concurred  (a). 

Rule  discharged. 

(a)  Ijitflfldalei  J.,  was  gone  to  duimben. 
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Friday,  The  KiNO   V.  J.  AdlaRD. 

November  25.   rp 

V^v^p/      1  HIS  was  an  indictment  against  the  defendant  for  re- 

dence  in  the**'  ^^®^°g  ^  ^^^^  ^^^  office  of  constable.  The  first  count 
parish  is  es-  stated,  that  defendant  was  an  inhabitant  and  residing 
pose  upon  the  within  the  parish  of  Saint  Bartholomew  the  Great  in 
occupier  of      London,  and  able  and  liable  to  serve  the  office  of  constable 

property  the 

Durdenof        for  the  said  parish;   that  he  was  duly  elected  and  ap- 

fi?e^of^c?Mto^"  P^^°^®^  *^  be  one  of  "the  constables  for  the  said  parish,- 
l>Ie.  and  that  he  neglected  and  refused  to  take  upon  himself 

the  execution  of  the  said  office.  Second  count,  similar, 
only  omitting  the  words  '*  and  residing.'*  Plea,  not  guilty. 
At  the  trial  before  Abbott,  C.  J.,  at  the  London  adjourned 
sittings  after  Easter  term,  1824,  a  verdict  of  guilty  was 
found,  subject  to  the  opinion  of  the  court  upon  the  follow- 
ing case. — 

The  defendant,  on  the  22d  of  December,  1823,  and  for 
several  years  preceding,  occupied  under  a  lease  at  a  yearly 
rent  of  56/.,  certain  premises  in  Great  Saint  Bartholomew 
Close,  in  the  parish  of  Saint  Bartholomew  the  Great,  and 
he  continued  to  occupy  them  from  thence  till  the  time  of 
the  trial,  but  lived  in  an  adjoining  pariah,  two  or  three 
yards  out  of  the  parish  of  Saint  Bartholomew  the  Great. 
For  the  premises  so  occupied  by  the  defendant  in  Saint 
Bartholomew  the  Great,  he  was  assessed  in  that  parish  at 
25/.  per  annum,  and  paid  the  church  and  poor  rate,  and 
all  other  parish  and  other  rates  in  that  parish.  Upon  these 
premises  the  defendant  carried  on  the  trade  of  a  printer, 
employing  in  such  trade  a  considerable  number  of  men, 
and  the  defendant  himself,  for  the  purposes  of  his  trade, 
was  in  the  habit  of  resorting  to  the  premises  on  working 
days,  and  attending  there  from  an  early  hour  in  the  morn- 
ing till  a  late  hour  in  the  evening,  and.  at  some  times  he 
remained  there  through  the  night  at  work;  but  neither  the 
defendant,  nor  any  other  person  slept  on  the  premises, 
which  were  in  no  way  calculated  for  a  dwelling-house. 
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being  fitted  up  only  as  a  counting-house,  printing-offices,         1825. 
and  warehouses.    The  defendant,  on  the  22d  of  December, 
1823,  was  duly  chosen  one  of  the  constables  for  the  said  v, 

parish  fe  the  year  ensuing.  The  defendant  refiised  to  ^"»»- 
take  upon  himself  the  office,  alleging  that  he  was  not  liable 
to  serve  the  same,  on  the  ground  that  no  person  slept  on 
the  premises  occupied  by  him  within  the  parish  of  Saint 
Bartholomew  the  Great.  The  question  for  the  opinion  of 
the  Court  is,  whether  the  defendant,  under  the  circum- 
stances stated  in  {he  case,  is  an  inhabitant  of  the  said 
parish,  and  liable  to  serve  the  office  of  constable. 

Bolland,  for  the  prosecution.  The  two  cases  of  Rex  v. 
Hall  (a)  f  and  Rex  v.  Poynder(b),  go  a  certain  length  to- 
wards determining  the  question  here  raised,  but  they  do 
not  decide  that  a  person  who  merely  occupies  premises, 
without  sleeping  there  by  himself  or  his  servants,  is  to  be 
considered  as  an  inhabitant  of  a  parish.  The  object  there- 
fore of  stating  this  case  for  the  opinion  of  the  court,  is  to 
determine  whether,  under  the  circumstances  found,  it  is 
not  equally  the  duty  of  the  defendant  to  serve  the  office  of 
constable,  whether  it  imposes  a  burden  or  confers  a  privi- 
lege on  him.  In  Rex  v.  Hall,  the  party  sought  a  benefit; 
in  Rexv.  Poynder  the  object  wajs  to  impose  a  burden;  but 
both  cases  were  decided  on  the  same  principle,  namely, 
diat  whether  a  privilege  was  conferred  or  a  burden  im- 
posed, the  duty  attached.  Undoubtedly  those  cases  turned 
upon  the  meaning  of  the  word  '^  householder."  Here  the 
question  is,  whether  the  defendant  is  an  ^'  inhabitant''  of 
the  parish,  aod  liable  to  serve  the  office  of  constable. 
Upon  examination,  it  will  be  found  that  in  older  times  the 
word  ''  inhabitant"  was  used  in  the  same  sense  as  it  is  at 
the  present  day;  and  without  going  into  the  obscure  his- 
tory of  the  custom  of  electing  constables,  it  will  be  suffi- 
cient to  state  some  authorities  to  shew  that  this  defendant 

(a)  Ante,  vol.  ii.  241.    1  B.  &  C.  123,  S.  C. 
Xh)  Id.  258.   1  B.  &  C.'irs,  S.  G. 
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must  be  considered  as  au  inhabitant  of  the  parish  in  which 
his  premises  are  sitoatey  and  that  in  respect  of  such  inha« 
bitancy  he  is  liable  to  serve  this  office.  Lord  Coke,  in  his 
reading  on  the  Statute  of  Bridges  (a),  which  imposes  the 
burden  of  repairing  bridges  on  the  inhabitants  of  the 
shire»  says, "  The  word  uihalntants  is  the  largest  of  the 
kind;  for  although  a  man  be  dwelling  in  a  house  in  a  fo« 
reign  county,  riding,  city,  or  town  corporate,  yet  if  he  hath 
lands  or  tenements  in  his  own  possession  and  manurance 
in  the  county,  riding,  city,  or  town  corporate,  wh^re  the 
decayed  bri<i^e  is,  he  is  an  inhabitant  both  where  his  per- 
son dwelleth,  and  where  he  hath  lands  or  tenements  in  his 
own  possession,  within  the  statute.^'  It  may  fairly  be  de- 
duced from  this  authority,  that  so  far  at  least  as  pecuniary 
burdens  are  concerned,  it  is  not  necessary  that  a  man 
should  actually  dwell  in  a  parish  in  order  to  render  him  a 
rateable  inhabitant  thereof.  Upon  the  same  principle  it 
is  submitted,  that  the  burden  of  serving  offices  equally  at- 
taches though  the  inhabitant  does  not  actually  sleep  in  the 
parish.  The  office  may  be  served  by  a  paid  deputy,  and 
therefore  it  stands  on  the  same  footing  as  a  pecuniary  bur- 
den. In  Grte5/ey'5.case(6),  one  Kingston  being  an  inha- 
bitant within  the  manor  of  Xtngf^on,  in  the  county  of  Staf- 
ford, was  according  to  the  custom  jchosen  to  be  a  consta- 
ble, and  having  refused  to  serve  the  office,  he  was  fined  by 
the  steward;  and  the  questions  raised  were,  first,  whether 
the  steward  might  impose  a  fine  in  such  case;  second, 
whether  the  fine  ought  to  be  enforced  or  not;  and,  thiid, 
whether  the  lord  of  the  leet  might  distrain  for  such  fine, 
without  a  custom  enabling  him  so  to  do.  ]^rd  Coke,  in 
conmienting  on  that  case,  says,  *'  Note,  reader,  the. said 
custom,  &c.,  eligere  unum  idoneum  ho<ninem  de  inhabi- 
tantibus  infra  manerium  ad  essendum  constabularium,"  &c. 
well  agrees  with  the  law;  for  the  common  law  requires 
that  every  constable  should  beidoneus  homo,  i.  e.  apt  and 
fit  to  execute  the  said  office;  and  he  is  said  in  law  to  be 

(a)  2  Inst.  702.  (6)  8  Rep.  38. 
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i&neus^  who  has  those  three  things,  honesty,  knowledge,         1325. 
and  ability;  honesty  to  execute  his  office  truly,  without 
malice,  afiection,  or  partiality;  knowledge  to  know  what      *"  v? 
he  ought  duly  to  do;  and  ability,  as  well  in  estate  as  in      ^^-^i^* 
body,  that  he  may  intend  and  execute  his  office,  when 
need  is,  ddigently7'  &c.    From  this  it  should  seem  that 
sleeping  in  a  parish  is  not  necessary  to  render  a  man  qua- 
lified to  serve  the  office  of  constable,  for  if  he  be  idoneus 
homo  in  the  sense  given  to  the  words  by  Lord  Coke,  he 
need  not  be  actually  resident  in  the  parish.    The  doctrine 
laid  down  in  Jeffrey's  case  (a)  is  also  strong  to  the  present 
purpose.    In  that  case,  Jeffrey  had  been  libelled  in  the  spi- 
ritual court  for  church  rates  in  respect  of  lands  occupied 
by  him  in  the  parish  of  Hayletham,  in  the  County  of  Sus- 
sex, he  residing  in  another  parish,  and  having  declared  in 
prohibition,  the  question  was  whether  he  was  liable  to  con- 
tribute to  the  church  rates  of  a  pariah  in  which  he  did  not 
dwell,  and  the  court  answered'  and  resolved,  '*  that  al- 
though the  house  wherein  Jeffrey  dwelt  be  in  another 
parish,  yet  forasmuch  as  he  had  lands  in  the  parish  of 
Haylesham  in  his  proper  possession  and  manurance,  he  is 
in  law  parochianus  de  tlaylesham.    For  the  place  where 
he  lies,  sleeps,  or  eats,  doth  not  make  him  parishioner 
only,  but  also  forasmuch  as  he  manures  lands  in  Hayle- 
sham,  and  by  that  is  resident  upon  it,  that  makes  him  a 
parishioner  of  Haylesham  also  as  to  this  purpose. '^     It 
was  also  said,  **  In  this  case  the  charge  is  on  the  person, 
and  not  on  the  land,  but  is  on  the  person  in  respect  of  the 
land  for  the  more  equality  and  indifferency."    From  this 
case,  therefore,  it  is  clear,  and  cannot  be  controverted,  that 
a  person  is  bound  to  pay  parish  burdens  imposed  upon  him 
in  the  character  of  occupier  of  lands,  although  he  does  not 
actnally  reside,  and  from  thence  it  would  seem  to  follow  as 
a  necessary  inference  that  he  is  equally  liable  to  be  called 
upon  to  serve  parish  offices.     This  principle  has  been 
adopted  in  the  late  cases  of  JRex  v.  Hall  and  Rtxv.  Poynder, 

(a)  5  Rep.  66. 
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1825.         in  the  latter  of  which  one  of  the  non-resident  partners 
in  a  trading  firm  was  held  liable  to  serve  the  office  of  over- 
V.  seer,  as  a  householder  within  th')  meaning  of  the  43  EUx. 

Adlabd.      ^  2.     So  in  Rex  v.  Clapp(a),  it  was  held  that  a  perswi 
occupying  lands  within  a  parish  is  compellable  to  receive 
a  parish  apprentice,  though  he  do  not  reside  within  such 
parish.   Again,  in  Rex  v.  Tunttead  and  Happing  Hundreds 
(b),  although  it  is  enacted  by  20  Geo.  3,  c.  36,  relative  to  the 
binding  of  poor  apprentices  within  particular  incorporated 
districts,  that  no  person  shall  be  bound  to  receive  any 
such  apprentice,  unless  he  be  an  inhabitant  and  occupier 
in  the  parish  where  such  child  lives,  it  was  held  not.  neces- 
sary that  the  master  should  actually  reside  in  the  parish; 
if  he  be  an  occupier  there  it  is  sufficient;  for  inhabitant 
and  occupier  are  for  this  purpose  synonymous  terms.    It 
will  probably  be  urged  on  the  other  side,  that  as  an  indict- 
ment for  burglary  would  not  li^  for  breaking  and  entering 
the  defendant's  premises,  so  he  cannot  be  considered  as  an 
inhabitant  of  the  parish.    That,  however,  is  a  very  falla* 
cious  test,  as  respects  the  present  question,  for  though  it 
may  be  true  that  this  cannot  be  considered  as  the  defend- 
ant's dwelling  for  the  purpose  of  maintaining  an  indict- 
ment for  burglary,  (which  stands  upon  a  totally  different 
principle),  yet  it  does  not  follow  from  thence  that  he  is  not 
to  be  considered  an  inhabitant  for  the  purpose  of  serving 
parish  offices.     He  is  clearly,  as  a  parishioner,  liable  to  all 
parochial  pecuniary  burdens,  and  k  multo  fortiori  he  is  lia- 
ble to  serve  the  office  of  constable  in  turn  with  other 
parishioners.    The  office  of  constable  concerns  the  protec- 
tion of  property  and  the  preservation  of  peace  in  the  parish. 
The  defendant  has  an  equal  interest   with    other  pa- 
rishioners in  these  objects,  and  his  obligations  oughjtt  to 
be .  mutual  and  co-equal  with  his  neighbours.      He  is 
"  idoneus  homo"  whether  he  sleeps  in  the  parish  or  not, 
and  therefore  there  is  no  more  reason  why  he  should  be 

(41)  3  T.  R.  107.     See  Rex  v.  Barwkk^  7  T.  R.  33. 

(6)  3  T.  R.  523. 
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exempt  than  any  other  parishioner  who  happens  to  dwell        i825. 
in  the  parish. 

Brougham,  contriL.    The  cases  cited  on  the  other  side 
do  not  bear  upon  the  present  question,  because  in  each 
taicable  junoperty  was  the  foundation  on  which  it  proceeded, 
and  not  the  personal  residence  of  the  party  in  the  parish. 
In  Rex  y.  Hall  the  question  arose  upon  the  qualification  of 
householders  to  act  as  commissioners  of  the  court  of  Re- 
quests in  the  city  of  Bristol,  and  there  it  was  held  that 
persons  being  householders  were  qualified  to  act  as  com- 
missioners, although  they  did  not  personally  reside.  Again, 
in  Rex  v.  Poynder,  the  only  question  was,  whether  the 
defendant,  who  occupied  a  house  in  oiie  parish  by  means 
of  a  cleik  only,  and  paying  rent,  rates,  and  taxes,  but 
sleeping  in  another  parish,  was  a  substantial  householder 
within  the  meaning  of  the  43  Eliz.  c.  2,  and  liable  to  serire 
the  office  of  overseer  of  the  poor  in  the  first-mentioned 
parish.     Both  those  cases  turned  upon  the  meaning  of  the 
word ''  householder,'^  and  not  upon  the  word ''  inhabitant." 
The  argument  on  the  other  side  is  attempted  to  be  sup- 
ported by  disregarding  the  distinction  between  the  liability 
to  bear  pecuniary  burdens  in  respect  of  property  locally 
situate  within  the  parish,  and  the  liability  to  serve  a  per- 
sonal office  which  can  only  attach  where  the  party  is  per- 
sonally resident,  without  any  regard  whatever  to  property. 
The  reference  to  Lord  Coke's  note  to  Griesley's  case  (a), 
does  not  help  the  argument.     That  note  is  referred  to  only 
for  the  sake  of  that  learned  writer's  exposition  of  the  word 
**  idoneus  ;'*  but  upon  looking  to  the  case  itself,  it  appears 
that  the  lord  prescribed  to  hold  a  court  leet,  *'  de  omnibus 
inhabitantibus  et  residentibus"  within  the  manor,  and  the 
custom  was  to  chuse  an  inhabitant.     It  is  clear  that  Lord 
Coke,  in  his  note  to  the  case,  considers  **  inhabitants"  and 
*'  reaiants**  as  synonymous  terms,  and  in  Com.  Dig,  tit. 
Leet.  M.  6,  that  case  is  cited  to  shew,  that  the  leet  may 

(a)  8  Rep..  38. 
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1835.  pTesciibe  to  elect  one  of  the  resiants  constable.  Jeffrey's 
case  regards  solely  a  church  rate,  and  the  only  question 
was,  whether  the  party  was  liable  to  be  assessed  to  the 
Adlabd.  ehurch  rate  though  not  an  inhabitant,  and  he  was  held 
liable  upon  a  totally  different  ground  from  that  on  which 
this  case  must  rest,  namely,  that  having  property  in  the 
parish,  he  was  liable  to  pay  a  church  rate  in  respect  of 
such  property.  It  does  not  necessarily  follow,  that  he 
would  also  be  liable  to  serve  the  office  of  constable ;  for  a 
man  may  'very  well  be  liable  to  pay  a  pecuniary  burden, 
and  yet  not  be  bcmnd  to  serve  a  personid  office.  Though 
Lord  Coke,  in  his  commentary  on  the  Statute  of  Bridges  (a), 
gives  the  word  '*  inhabitant'*  exactly  the  sense  which  it  is 
now  contended  on  the  part  of  the  defendant  it  ought  to 
have ;  yet  there  is  one  part  of  his  commentary  which  could 
hardly  be  borne  out  by  any  reasonable  intendment  so  as  to 
satisfy  a  prosecution  of  this  nature.  In  the  first  place  he 
,  says  with  great  propriety,  '^  ex  vi  termini,  every  person 
that  dweUeth  in  any  shire,  riding,  city  or  town  corporate, 
though  he  hath  but  a  personal  residence,  yet  is  he  said  in 
law  to  be  an  inhabitant,  or  a  dweller  there,  as  servants,"  8cc. 
He  then  goes  on  to  say,  '^  every  corporation  and  body 
politic  residing  in  any  county,  &c.,  or  having  lands  or 
ten^nents  in  any  shire,  &c.,  qusB  propriis  manibus  et  sump- 
tibus  possident  et  habent,  are  said  to  be  inhabitants  there 
within  the  purview  of  this  statute.^'  Now  it  is  clear  that 
a  body  corporate  could  not  be  said  to  be  inhabitants  within 
the  scope  of  this  indictment.  It  is  clear  that  their  liability 
to  pay  county  rates,  can  only  attach  in  respect  of  their 
occupation  of  lands,  &c.,  and  therefore  the  word  "  inhabi- 
tant '^  cannot  have  the  large  sense  in  which  it  is  used  on 
the  other  side.  As  respects  the  liability  to  pay  rates  in 
respect  of  property,  a  person  may  well  be  said  to  be  an 
inhabitant,  though  he  does  not  personally  reside,  and  it  is 
in  that  limited  sense  that  the  word  must  be  taken,  as  put 
in  Lord  Coke's  commentary  on  the  Statute  of  Bridges.  The 

(a)  2  Inflt  702. 
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case  of  Rex  v*  ^Clopp  rests  on  the  same  footing,  for  there        1825. 
the  defendant  was  held  liable  to  take  a  parish  apprentice 
in  respect  of  his  property  in  the  parish,  and  so  of  the  case  v. 

of  lUx  ▼.  TuMiead  and  Happing*  For  the  purpose  of  the  ^i^^''* 
present  case,  the  word  **  inhabitant "  must  be  taken  as 
synonymous  with  "  resiant,"  and  therefore  a  person  who 
is  not  personally  resident  within  a  parish,  is  not  bound  to 
serye  the  office  of  constable.  This  construction  will  be 
borne  out  by  a  referenco  to  the  manner  in  which  parish 
constables  were  originally  chosen.  In  Cam.  Dig.  tit.  Leei. 
M.  6,  it  is  said  that  the  petit  constable  is  an  officer  at 
omimon  law,  and  his  election  belongs  to  the  leet,  and  pro- 
perly to  the  homage  there,  4  Inst.  265.  2  Jon.  212.  1 
Sal.  175*  As  resiants  only  are  liable  to  do  suit  and  service 
at  the  leety  it  follows  that  resiants  only  can  be  chosen  con- 
stables. In  Hawk.  P.  C,  B.  2,  c.  10,  s.  12,  it  is  said, ''  It 
seems  clear  that  by  the  common  law,  as  well  as  the  statute 
of  Marlbridge,  c.  10,  nq  man  can  be  obliged  to  do  suit  to 
any  such  court,  within  the  precincts  whereof  he  doth  not 
reside,  in  respept  of  any  lands  which  he  may  have  within 
the  jurisdiction  of  it ;  for  that  no  suit  of  this  kind  is  due  in 
respect  ofthetenureof  any  lands,  but  only  in  respect  of  the 
perwnal  rendence  of  the  party.  And  if  a  man  have  a  house 
which  stands  upon  the  precincts  of  two  leets,  it  is  said,  that 
he  ahall  do  his  suit  to  the  court,  within  the  jurisdiction  of 
which  his  bed-chamber  lies  (a).''  This  is  decisive  to 
shew,  that  as  resiants  only  are  bound  to  attend  the  leet, 
and  as  constables  are  to  be  chosen  by  that  court,  they  must 
be  chosen  from  among  the  resiants,  inasmuch  as  the  court 
has  no  jurisdiction  over  other  persons  than  resiants.  At 
common  law,  it  is  said  in  Lord  Bacon*s  Treatise  on  the  Office 
of  Constable  (6),  that  the  petit  constables  in  towns  ought  to 
be  of  the  better  sort  of  tenants  in  the  same.  In  Prouse*s 
caae  (c),  an  attorney  of  the  King's  Bench  was  elected 
tiihing-man  of  Tawiton,  in  which  town  a  custom  was  pre- 

(a>  a  IiuL  123.    Dalt.  Shttr.  387.         (h)  Bacon'a  Woika.  4  vol.  31 1 . 

(c)  Cro.  Car.  38». 
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1635.         tended   to  be,  '^  that  every  one  shall  be  a  constable  or 
f^^'      tithing-man  according  to  their  several  houses/'  but  the 
V.  court  held'  that  this  could  not  be  a  good  custom,  '*  for 

then  a  woman^  being  an  inhabitant  in  one  of  the  said 
houses,  it  may  come  to  be  her  course  to  be  constable, 
which  the  law  will  not  permit/'    By  the  29  Geo.  2,  c.  26, 
an  act  for  appointing  a  sufficient  number  of  constables  for 
the  service  of  the  city  and  liberty  of  Westminster,  part  of 
the  qualification  of  the  party  called  upon  to  serve  the  office 
is,  that  he  shall  be  resident  within  the  city  and  Uberty. 
This  is  a  legislative  recognition  of  the  principle  that  no 
person  is  liable  to  serve  the  office  of  constable  unless  he  is  a 
resiant  within  the  parish.     If  the  mere  possession  or  occu- 
pation of  property  in  a  parish,  is  to  entail  the  burden  of 
serving  the  office  of  constable  upon  the  occupant,  the 
principle  might  be  carried  to  an  unlimited  extent.    The 
occupier  of  a  warehouse,  cowshed,  or  of  any  minute  inte* 
rest  in  land  would  be  equally  liable,  because  he  might 
happen  to  fall  within  the  definition  of  an  inhabitant.  Bat 
such  a  principle  would  be  pregnant  with  absurdity,  and 
lead  to  the  greatest  inconvenience.    Residence  is  essential 
to  the  qualification ;  and  as  this  defendant  is  not  a  resident 
inhabitant,  he  is  clearly  not  liable. 

The  case  was  argued  on  a  former  day  in  this  term,  when 
the  court  took  time  to  consider  of  it ;  and  judgment  was 
now  delivered  by 

Abbott,  C.  J. — The  question  in  this  case  is,  whether 
Ae  defendant  is  legally  liable  to  serve  the  office  of  consta* 
ble,  and  the  facts  stated  in  the  special  case  raise  the  ques- 
tion, whether  the  occupier  of  a  tenement,  situate  within  a 
parish,  but  not  used  as  a  dwelling-house,  is  an  inhabitant^ 
and  as  such  Uable  to  serve  this  office.  The  question  is  the 
same,  whether  the  tenement  consist  of  house  or  land»  and 
whether  its  value  be  more  or  less.  It  has  been  contended 
on  the  part  of  the  prosecution,  that  such  an  occupier  is  an 
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inhabitant  of  the  parish  within  which  the  tenement  is         i825. 
situate ;  and  for  many  purposes  he  certainly  is.    The  word 
inhabitant,  however,  like  many  others,  varies  in  its  import  v. 

according  to  the  subject-matter  to  which  it  is  applied.  For  ^.dlaed. 
all  the  ptirposes  of  pecuniary  charge  it  may  be  laid  down, 
that  such  an  occupier  is  an  inhabitant,  and  therefore  that 
he  is  liable  to  church  rates,  to  which  all  inhabitants  ai*e  by 
law  to  contribute,  to  the  repairs  of  highways  by  common 
law,  and  to  the  repairs  of  bridges,  if  not  by  common  law, 
at  least  by  the  statute  22  Hen.  8,  c.  5.  My  Lord  Coke,  in 
his  commentary  upon  that  statute,  says,  that  the  word 
inhabitant  is  the  largest  word  of  its  kind,  and  that  all 
occupiers  are  inhabitants  within  the  meaning  of  the  sta- 
tute ;  but  he  adds,  ''  that  servants  are  not  within  the 
statute  (a)."  The  poor  laws  I  do  not  mention,  because  the 
statute  of  Eliz.  contains  the  word  occupiers  as  well  as  the 
word  inhabitants.  But,  as  was  justly  remarked  on  the 
part  of  the  defendant,  in  all  these  cases  the  object  is  to 
raise  a  sum  of  money  by  the  assessment  of  the  property 
within  the  parish ;  and  for  the  purpose  of  that  assessment, 
it  is  perfectly  immaterial  whether  the  occupier  is  a  resident 
within  the  parish  or  not :  consequently,  for  such  a  purpose 
a  non-resident  occupier  may  fairly  enough  be  deemed  an 
inhabitant,  where  that  word  happens  to  be  the  only  mode 
of  description  applied  to  the  individuals  who  are  to  bear 
the  burden.  The  office  of  constable  is  of  a  very  different 
character.  It  is  a  personal,  not  a  pecuniary  office,  and 
must  be  performed  by  personal  attendance  within  the 
parish.  The  pei'sonal  presence  of  the  constable  is  indis- 
pensable, for  he  is  presumed  to  be  known  to  all  the  inha- 
bitants of  the  parish,  and  they  are  all  bound  to  obey  his 
orders,  and  to  aid  and  assist  him,  whenever  called  upon, 
in  the  exercise  of  his  lawful  authority.  In  ancient  times, 
constables  were  appointed  at  the  leet  or  view  of  frank- 
pledge, and  in  some  places  they  are  so  still;  though  since 
the  disuse  of  that  court  other  modes  of  appointment  have 

(a)  2  Inst  702. 
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been  introduced,  and  adopted  pretty  generally.    Now  the 
view  of  frank-pledge  is  a  view  of  the  resiants  within  the 
leet,  and  is  spoken  of  as  such  in  almost  all  books.    In 
alleging  a  prescription  for  a  leet,  the  regular  form  is  to  de- 
scribe it  as  a  view  of  frank-pledge  of  all  the  inhabitants  and 
resiants  within  the  parish ;  and  even  where  the  word  inha- 
bitant only  is  used,  as  in  Griesley's  case  (a),  it  is  evidently 
used  in  the  sense  of  resiant.  The  statute  ot MarUmdgt(b\ 
speaking  of  the  sheriff's  toums,  enacts,  that  those  who  have 
tenements  in  diverse- hundreds  need  not  attend  the  tonms, 
except  in  the  bailiwicks  wherein  they  are  conversant;  and 
my  Lord  Cokej  in  his  commentary  thereon  (c),  says, ''  if  a 
man  hath  a  house  within  two  leets^  he  shall  be  taken  to  be 
conversant  where  his  bed  is/'    That  is  a  direct  authority 
for  saying  that  an  inhabitant,  with  reference  to  the  view 
of  frank-pledge,  does  not  mean  an  occupier ;  nor  can  the 
word,  indeed,  have  that  meaning ;  for  all  males  above  the 
age  of  twelve  years  were  bound  to  attend  and  do  suit  and  ser- 
vice, many  of  whom  could  not  possibly  be  occupiers,  and 
if  occupiers,  as  such,  were  not  members  of  the  leet,  nor 
bound  to  do  suit  and  service  there,  it  seems  to  follow, 
necessarily,  that  the  court  could  not  compel  them  to  serve 
this  office.     But,  it  has  been  said,  a  non-resident  occaj»er 
may  be  appointed  to  this  office,  because  he  may  serve  it  by 
deputy.     I  do  not  know  that  the  appointee  can  make  a 
deputy  of  his  own  right,  without  the  sanction  of  some 
higher  authority.     But,  even  if  he  can,  it  by  no  means  fol- 
lows that  he  is  compellable  to  serve  an  office  which  in  its 
very  nature  requires  personal  services,  especially  when  no 
necessity  for  his  appointment  is  shewn  to  exist.     We  are 
therefore  of  opinion,  that  the  verdict  found  at  the  trial  was 
wrong,  and  must  be  set  aside,  and  a  verdict  entered  for  the 
defendant. 

Judgment  for  the  defendant 

(a)  8  Rep.  76.  (6)  c.  10.  (c)  2  Inst.  122. 
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The  King  v.  The  Benchers  of  Lincoln's  Inn.  ^Tl^ 

Mr.  WooLLER's  case.  November  26. 

X  HIS  ¥raa  an  application  for  a  rule  callinir  on  the  masters,   ,  Mandamus 

^^  ^  does  not  lie  to 

treasurers,  and  benchers,  of  the  Honorable  Society  of  Ltn-  the  benchers 

coMm  Inn,  to  shew  cause  why  a  writ  of  mandamus  should  ^^  ^  y*^  ^^ 
'  ^  court,  to  corn- 

not  issue  to  them,  commanding  them  to  admit  ThwMu  Jo-  pel  them  to 

nathan  Wooller,  gentleman,  as  a  student  of  their  Honorable  yiJl^i^o  {^^~ 
Society,  in  order  to  qualify  himself  for  the  purpose  of  being  member  of  the 
ultimately  called  to  the  bar.    The  affidavit  on  which  the  purpose  ^of 
application  was  founded,  stated  that  in  the  early  part  of  qualifying 

^^*^  "^  '^  himself  to  be- 

Michaeltmu  term,  1824,  deponent  did  in  the  usual  form  come  a  barris- 
and  manner  apply  to  the  Honorable  Society  of  Lincoln's  ^^^' 
Inn,  to  be  admitted  a  student,  tor  the  purpose  of  qualify- 
ing himself  for  an  obseryance  of  the  rules  and  regulations 
of  the  said  society,  for  being  ultimately  called  to  the  bar. 
That  upon  making  such  application,  deponent  was  in- 
formed by  the  steward  of  the  society,  or  by  the  clerk  then 
being  in  the  steward's  office,  and  acting  for  him,  that  his 
application  was  correctly  made  in  point  of  form,  and  that 
by  calling  again  in  a  few  days  on  the  steward,  deponent 
would  be  informed  of  the  result  of  his  application.    That 
a  few  days  afterwards  he  accordingly  called  on  the  steward 
for  that  purpose,  and  was  informed  by  him  that  the  con- 
sideration of  deponent's  application  was  postponed  until 
the  last  day  of  said  Michaelmas  term,  but  the  said  steward 
stated  to  deponent  that  he  was  ignorant  of  the  reason  of 
such  postponement.    That  after  the  end  of  Michaelmas 
term,  deponent  again  inquired  of  the  steward  the  result  of 
deponent's  application,  and  was  again  verbally  informed  by 
him^  that  another  postponement  of  the  consideration  of  his 
application  had  been  made  by  the  society,  to  some  certain 
council  day,  to  be  held  between  Michaelmas  term  and  the 
Hilary  term  next  ensuing.    That  after  that  council  day 
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1825.        had  passed,  deponent  again  waited  upon  the  steward  of 

H^V*^'       the  inn,  and  was  informed  that  the  consideration  of  his 
The  King  ' 

V.  application  had  been  further  postponed  until  the  first  day 

Benchees  of  ^^  ^^^  ^^^^  ensuing  and  now  last  Hilary  term,  and  the  said 
LiNcoLn's     steward  in  answer  to  the  inquiry  as  to  the  reasons  of  such 
postponementi  informed  deponent,  that  he,  the  steward, 
was  not  then  acquainted  with  the  cause  of  such  postpone- 
ment/and  was  not  then  able  to  ascertain  what  minute  had 
been  made  by  the  Masters  of  the  bench  in  council.    That 
deponent  subsequently  applied  to  the  steward,  and  was  in* 
formed  by  him  that  the  postponement  had  been  made  for 
the  purpose  of  making  inquiries  into  the  circumstances  of 
an  application  made  by  deponent  to  be  admitted  a  member 
of  the  Honorable  Society  of  Gray's  Inn.    That  on  the  se- 
cond day  of  Hilary  term  last  past,  deponent  was  informed 
verbally  by  the  steward,  that  his  application  had  been  re- 
jected, but  that  he  was  ignorant  of  the  reasons  for  such  re- 
jection. That  in  consequence  thereof,  deponent  addressed  a 
letter  to  the  treasurer  of  the  society,  requesting  to  be  in- 
formed of  the  reasons  which  had  induped  the  rejection  of 
his  application,  and  shortly  afterwards  received  an  official 
letter  from  the  steward,  as  follows : 

'*  SUiwaid's  Office,  LineMs  Infi, 

^  January  27tlh  1825. 
"  SlE, 

'^  I  am  directed  by  the  treasurer  and  masters  of  the 
bench  of  Lincoln's  Inn,  to  inclose  you  copy  of  an  order 
made  upon  your  application  to  be  admitted  a  member  of 
that  society,  I  am,"  &c. 

That  such  letter  inclosed  a  paper  purporting  to  be  the 
copy  of  an  order  made  by  the  society  as  follows : — 

''  Lincoln's  Inn, 

'*  At  a  council  there  held,  the  24th  day  of  Ja- 
nuary y  1825.  On  further  consideration  of  the  application 
of  Mr.  Thonias  Jonathan  Wooller,  for  admission  to  this  so- 
ciety; ordered,  that  a  letter  be  written  by  the  steward 
to  Mr.   Wooller,  to  inform  him  that  his  application  for 
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admission  to  the  society  of  Lincoln's  Inn^  was  rejected  by  1325. 
the  treasurer  and  masters  of  the  bench  in  council  this  day." 
That  such  letter  and  paper  do  not  communicate  to  de- 
ponent the  reasons  of  the  rejection  of  his  application ;  that 
deponent  was  not  heard  by  the  said  society,  nor  was  any 
intimation  made  by  or  on  its  behalf  to  deponent,  of  any 
objection,  or  of  any  point  upon  which  it  was  wished,  or 
was  desirable  deponent  should  give  further  satisfaction,  or 
information  of  any  kind.  That  deponent  was  always 
willing  to  afford  any  information  or  evidence  as  to  depo- 
nent's character  and  conduct.  That  feeling  confident  of  the 
integrity  of  his  character,  and  the  rectitude  of  his  conduct 
through  life,  and  being  anxious  to  meet  any  imputation  or 
suspicion  existing  against  him,  if  the  means  of  so  doing 
were  famished  to  him,  and  with  a  view  to  obtain  a  know- 
ledge of  the  grounds  upon  which  his  application  had  been 
rejected ;  he,  on  the  27th  January  last,  presented  a  peti- 
tion to  the  Honorable  Society  as  follows : — 

"  That  your  petitioner,  in  consequence  of  an  applica- 
tion made  by  him  to  be  admitted  a  student  of  Lincoln's 
Inn,  has  received  a  letter  from  Mr.  Lam,  the  steward  of 
the  said  inn,  inclosing  what  purports  to  be  an  order,  of 
the  council  of  the  said  inn,  held  on  the  24th  of  January 
instant,  stating  that  the  application  of  your  petitioner  was- 
rejected,  but  not  assigning  any  cause  for. such  rejection. 
Your  petitioner  believing  that  the  branches  of- the  pro- 
fession of  the  law,  which  require  an  admission  to  one  of 
the  four  inns  of  court,  are  open  to  the  hon^t  ambition  of 
all  his  majesty's  subjects,  not  rendered  ineligible  in  conse- 
quence of  moral  character  or  specifically  disabled  by  some 
express  and  known  regulation,  and  being  satisfied  that  no 
such  moral  disqualification  can  be  substantiated  against 
him,  and  further,  being  utterly  ignorant  of  any  legal  dis- 
ability that  could  affect  the  question  of  his  admission, 
feels  confident  that  the  treasurer  and  masters  of  the  bench 
of  this  honorable  society  have  been  misled  by  some  mis- 
representation of  circumstances  or  perversion  of  facts  into» 
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1825.  a  decision  which  their  better  informed  jndgments  could 

Jr*^:.*^'  not  have  pronounced.    Your  petitioner  speaks  thus  con- 

V.  fidently  because  he  is  convinced  that  no  moral  accusation 

Benchers  ^^^  ^  ^^^^  produced  against  him,  and  he  feels  satisfied 

of  that  no  legal  impediment  can  be  assigned ;  but  he  is  aware 

Lincoln  fl 

lyy^  that  many  may  mistakingly  suppose  it  their  interest  to 
misrepresent  him,  and  that  the  prejudices  of  others  may 
have  been  thrown  into  the  scale  to  make  it  preponderate 
on  the  side  of  injustice.  To  such  causes  only  can  your 
petitioner  attribute  a  result  so  much  at  variance  with  the 
acknowledged  liberality  of  the  Honorable  Society  of  Lin- 
coln's Inn.  Your  petitioner  therefore  feels  emboldened  to 
request  of  the  treasurer  and  masters  of  the  bench,  the 
''  reasons"  which  have  induced  them  to  reject  his  appli- 
cation, and  an  opportunity  of  defending  himself  against 
whatever  misrepresentation  may  have  been  made.  Your 
petitioner  ventures  to  hope  that  this  request  is  too  reason- 
able to  be  denied,  and  too  just  to  be  evaded.  There  can 
be  no  desire  on  the  part  of  the  treasurer  and  masters  of  the 
bench  of  the  Honorable  Society  of  Lincoln's  Inn,  to 
establish  an  arbitrary  tribunal  deciding  with  closed  doc^ 
and  without  allowing  the  victims  of  such  authority  the 
slightest  intimation  of  what  may  be  advanced  against 
them.  The  consequences  would  be  too  monstrous,  and 
might  at  once  close  the  doors  of  the  profession  alluded  to 
against  all  but  the  ^*  chosen  few"  of  a  small  number  of 
absolute  dictators.  If  one  inn  of  court  assumes  the  right 
of  refusing  to  admit  individuals  without  assigningany  cause 
the  same  power  may  be  claimed  by  all  the  inns  of  court, 
and  as  they  are  the  portals  through  which  the  students  most 
necessarily  pass,  a  number  of  individuals  not  much  ex- 
ceeding one  hundred  would  have  the  power  of  creating 
a  caste  of  professionals,  and  of  denying  to  the  subjects 
of  the  realm  at  large,  the  privileges  which  have  been  deemed 
a  common  and  general  right  of  all  individuals  of  fair  fame 
and  honest  reputation.  Your  petitioner  does  not  suspect 
the  treasurer  and  masters  of  the  bench  of  this  honorable 
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society  of   any  design   to  claim  or   exercise   generally        i825. 
any  such  authority;  but  the  principle  beipg  admitted, 
that  the    power  to  reject  without  assigning  a   reason 
exists,^ there  is  no  longer  any  security  against  the  abuse, 
nor  any  remedy  remaining  to  correct  the  mischief.    Did 
the  question  only  affect  the  interest  and  rights  of  your  peti- 
tioner, he  would  feel  bound  by  a  sense  of  duty  to  himself, 
and  to  that  reputation  which  he  would  preserve  unsullied, 
to  press  upon  the  treasurer  and  masters  of  the  bench  of  this 
honorable  society,  the  propriety  and  justice  of  granting  his 
urgent  prayer;  but  he  feels  that  a  still  more  imperious 
and  paramount  duty  urges  him  forward  to  resist  the  estab- 
lishment of  a  precedent  which  in  addition  to  the  compara- 
tively minor  evil  of  destroying  the  prospects  of  an  indi- 
vidual, may  affect  the  interests  of  thousands  of  his  fellow 
countrymen  in  the  ages  yet  to  come ;  and  therefore  in  the 
most  earnest  manner,  and  by  the  sacred  name  of  that 
justice  of  which  law  should  be  the  helpmate  aild  hand- 
maid, he  implores  tiiat  his  case  may  be  re-considered,  that 
his  accusers  may  be  produced,  that  the  scope  and  tenor  of 
his  whole  life  may  be  scrutinized  in  the  most  rigid  manner, 
and  then,  whatever  may  be  the  result,  the  justice  of  the 
case  may  be  satisfied  by  a  full  hearing  and  an  honest  ex- 
position of  the  reasons  that  should  influence  the  decision. 
Your  petitioner  would  not  have  gone  at  this  length  into 
the  subject,  but  that  an  application  to  the  treasurer  for  the 
reasons  which  produced  the  rejection  has  been  unavailing. 
Your  petitioner  therefore  deemed  it  necessary  to  appeal  to 
the  society  for  what  the  treasurer  might  not  feel  autho- 
rized as  an  individual  to  grant.     Your  petitioner  fervently 
hopes,  that  this  his  earnest  prayer  may  be  taken  into  your 
earliest  and  candid  consideration,  and  that  such  redress 
may  be  granted  to  him  as  the  justice  of  what  he  is  led  to 
believe  is  an  unprecedented  case  may  require   at  youi 
hands.    And,''  Sic. 

That  this  petition  was  duly  presented  to  the  said  society, 
and  deponent  received  from  the  steward  in  the  interim 
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1825.         between  the  Hilary  and  Easter  terms  last  past,  a  verbal 

J^C^^      answer  that  it  had  been  taken  into  consideration.  i>ut  that 
The  Kino  ' 

V.  no  order  had  been  made  thereon  ;  and  deponent  saith  that 

on.- 

Benchers     ^^  ^^^  been  unable  to  obtain,  and  has  not  since  received 
of  any  other  answer  thereto.    That  deponent  thereupon  de- 

Inn.  spairing  of  obtaining  a  hearing  by  said  society,  did,  on 
the  9th  of  April  last,  address  a  petition  to  The  Right 
.  Honorable  the  Lord  Chief  Justice  of  the  court  of  King's 
Bench,  the  Chief  Justice  of  the  court  of  Common  Pleas, 
the  Chief  Baron  of  the  court  of  Exchequer,  and  their 
brother  justices,  recapitulating  the  circumstances  herein- 
before stated,  and  embodying  therein  the  aforesaid  petition 
to  the  treasurer  and  masters  of  the  bench,  and  praying 
their  lordships,  as  visitors  of  the  said  inn  of  court,  that 
the  said  masters  of  the  bench  might  be  forthwith  requested 
to  certify  to  their  lordships  the  objections  to  deponent's 
upplications  to  be  admitted  a  student  of  said  society,  and 
that  their  lordship's  would  appoint  some  day  for  hearing 
deponent  either  in  his  person  or  by  his  counsel,  in  appeal 
against  such  objections,  and  to  make  such  order  in  the 
matter  as  to  their  lordships'  judgment  his  case  might 
appear  to  merit.  That  to  deponent's  great  regret,  he 
received  the  following  note  from  the  clerk  of  the  Right 
Honorable  the  Lord  Chief  Justice  : — 

Seijeants*  Inn,  April  30th,  1885. 
'•  SlE, 

The  Chief  Justice  has  directed  me  to  inform  you  that 
the  judges  have  no  power  to  interfere  on  the  present 
occasion.''    I  am.  Sec. 

That  it  appearing  from  the  said  note  that  their  lordships 
the  judges  had  no  power  to  interfere,  deponent  renewed 
his  "application  to  the  said  society,  by  a  second  petition, 
dated  17th  of  May,  1825,  praying  a  re-consideration  of 
his  case,  and  an  opportunity  of  being  heard.  [This 
second  petition  was  set  forth  in  the  affidavit].  That 
such  petition  was  duly  presented  to  the  said  society. 
That  in  order  to  remove  any  doubts  as  to  deponent's  fitness 
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to  be  admitted  as  student  of  said  inn,  deponent  wrote  and  i825. 
sent  to  such  of  the*  masters  of  the  bench  whose  residences 
he  could  discover  at  the  time,  a  letter  dated  12th  of  May, 
1826,  offering  to  give  the  most  satisfactory  evidence  of  the 
rectitude  of  bis  general  character  and  conduct.  [This  letter 
was  also  set  forth  in  the  affidavit].  That  such  letter  was 
sent  by  deponent,  and  he  believes  that  the  same  was  re- 
ceived by  the  greater  number  of  the  masters  of  the  bench 
of  the  said  society,  before  the  day  appointed  for  the  con- 
*  sideration  of  the  second  petition  of  deponent ;  and  on  the 
17th  of  May  J  deponent  received  the  following  note  from 
the  steward : — 
"Sir, 

Your  petition  dated  the  13th  of  May,  1826,  was  taken 
into  consideration  by  the  benchers  of  Lincoln's  Inn,  at  a 
general  council,  and  was  rejected."    I  am,  &c. 

That  no  objection  has  at  any  time  been  made  to  de- 
ponent of  any  want  of  form  in  his  several  applications ; 
that  no  reasons  for  the  rejection  of  his  applications  have 
up  to  this  time  been  conmiunicated  to  him ;  that  deponent 
bebeves  such  refusal  of  said  society  to  admit  this  deponent 
a  student  of  the  said  inn,  and  to  assign  reasons  for  so 
doing,  to  be  contrary  to  law.    That  such  refusal  has  been 
productive  of  serious  injury  to  deponent,  and  he  is  still 
sustaining  great  loss  and  injury  thereby,  and  that  founding 
his  belief  upon  the  said  note  so  written  by  the  order  of  the 
Right  Honorable  the  Lord  Chief  Justice,  this  deponent 
believes  that  he  is  without  other  legal  remedy  against  the 
said  society  than  by  applying  to  his  majesty's  court  of 
King's  Bench  ^r  a  proper  writ  of  mandamus. 

The  Court  having  on  a  former  day  suggested  that  there 
Tvas  some  doubt  as  to  its  jurisdiction  to  entertain  such  an 
application : 

Mr.  Wooller,  in  person,  now  addressed  himself  to  that 
point.  There  being  no  other  legal  mode  of  redress  open 
to  a  party  under  circumstances  like  the  present,  it  should 
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1825.  8eem>  upon  general  principles^  without  any  express  deci- 
sion upon  the  subject,  that  the  writ  of  mandamus  is 
the  proper  remedy  to  enforce  the  right  of  admission  now 
claimed.  If  it  cannot  be  denied  that  the  branches  of  the 
profession  of  the  law,  which  require  an  admission  to  one  of 
the  four  inns  of  court,  are  open  to  the  honest  ambition  of 
all  his  majesty's  subjects  not  ineligible  from  moral  cha- 
racter, or  disabled  by  some  express  and  known  regulation, 
the  individual  now  applying  has  at  least  such  an  inchoate 
right  of  admission,  as  this  Court  will  enforce  by  manda- 
mus. Unless  this  principle  be  admitted,  it  will  be  in  the 
power  of  the  inns  of  court  to  exclude  a  large  portion  of 
society  from  those  privileges  which  the  king's  subjects 
are  entitled,  sub  modo,  to  enjoy ;  and  these  learned  bodies 
will  be  left  to  exercise  an  irresponsible  jurisdiction  which 
is  no  where  assumed  by  any  known  public  institution  in 
this  kingdom.  No  decided  case  is  to  be  found  expressly 
in  point  with  the  present,  (which  may  well  be  accounted 
for  by  reason  that  the  right  now  contended  for  has  never 
been  questioned),  but  there  are  cases  which  recognize  the 
principle  upon  which  this  application  must  be  supported. 
In  Rex  V.  The  Benchers  of  Gray^s  Inn  {a),  an  application 
was  made  for  a  mandamus  to  be  directed  to  the  benchers 
of  Gray's  Inn,  to  compel  them  to  call  a  Mr.  William  Hart 
to  the  degree  of  a  hamster  at  law,  he  being  a  member  of 
the  society,  and  having  conformed  to  the  regulations 
thereof.  Undoubtedly  the  court  in  that  case  refused  the 
writ,  but  it  was  expressly  on  the  ground  that  there  was 
another  mode  of  reUef  open  to  the  party,  namely,  by  appeal 
to  the  twelve  judges,  as  visitors  of  the  society.  The  ques- 
tion having  been  debated  at  bar,  the  court  took  time 
to  consider  whether  they  should  grant  a  rule  to  shew 
cause,  and  afterwards  Lord  Mansfield,  in  delivering  the 
judgment,  said,  *'  We  have  consulted  the  other  judges  on 
the  subject  of  this  application,  and  I  am  prepared  to  state 
the  result.    The  original  institution  of  the  inns  of  court 

(a)  Doug.  339. 
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no  where  precisely  appears,  but  it  is  certain  that  they  are        1825. 
not  corporations,  and  have  no  constitution  by  charters  from     -/^j^' 
the  crown.    They  are  voluntary  societies,  which  for  i^es  v. 

hare  submitted  to  government,  analogous  to  other  semi-     Benchers 
naries  of  learning.     But  all  the  power  they  have,  concern-  of 

ing  the  admission  to  the  bar,  is  delegated  to  them  from         i^^. 
the  judges,  and  in  every  instance  their  conduct  is  subject 
to  their  control  as  visitors.    From  the  first  traces  of  their 
existence  to  this  day,  no  example  can  be  found  of  an  inter- 
position by  the  courts  of  Westminster  Hall  proceeding  ac- 
cording to  the  general  law  of  the  land;  but  the  judges 
have  acted  as  in  a  domestic  forum.  The  only  case  in  which 
an  attempt  was  made  to  proceed  in  this  Court,  is  reported 
in  March,     One  Booremafif  a  barrister  of  one  of  the 
Temples,  having  been  expelled,  he  applied  for  his  writ  of 
restitution,  but  it  was  denied,   '  because  there  is  none  in 
the  inn  of  court  to  whom  the  writ  can  be  directed,  for  it  is 
no  body  corporate,  but  only  a  voluntary  society,  and  sub- 
mitting to  government;  and  the  ancient  and  usual  way  of 
redress  for  any  grievance  in  the  inns  of  court  was  by  ap- 
pealing to  the  judges.'     I   do  not  take  the  first  reason 
stated  in  March  to  be  the  true  one.     It  is  not  solid.    The 
second  is  the  true^  reason.    As  to  the  first,  the  inns  of 
court  had  regulations ;  they  acted  and  were  known  as  a 
body,  and  all  the  orders  which  I  have  mentioned  were  di- 
rected to  them.     But  the  true  ground  is,  '  that  they  are  vo- 
luntary societies  submitting  to  government,  and  the  an- 
cient and  usual  way  of  redress  is  by  appeal  to  the  judges." 
The  decision  therefore  of  that  case  was  grounded  on  the 
proposition  that  there  was  another  mode  of  redress  of  which 
the  party  had  not  availed  himself,  namely,  by  appeal  to  the 
twelve  judges.    Had  there  been  no  such  mode  of  redress, 
it  may  be  fairly  inferred,  that  in  that  case  the  court  would 
have  interfered  by  mandamus  to  perfect  the  right  to 
which  the  party  was  entitled.    Here,  however,  the  party 
applying  has  resorted  to  the  modfe  pointed  out  by  the 
court  in  that  case;  he  has  appealed  to  the  twelve  judges. 


,'  ♦? 
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1825.         and  as  the  judges  have  determined  that  they  have  no  ju- 

f^'v^'       risdiction  in  the  matter,  he  comes  before  this  Court  to 
iiie  Kino  ^  .  -        .  . 

V.  claim  that  remedy  which  the  law  points  out  in  cases  where 

Benchers     ^^  other  mode  of  redressing  a  wrong,  or  enforcing  a  righti 
,     of  is  pointed  out.     This  Court,  therefore,  has  jurisdiction  to 

Inn.         grant  a  mandamus  in  the  present  case,  to  enforce  the  right 
now  claimed.     Lord  Mansfield  defines  these  inns  of  court 
to  be  ''  voluntary  societies  which  for  ages  have  submitted 
to  government  analogous  to  other  seminaries  of  learning." 
What  "  government'^  does  this  mean  ?    The  judges  in  the 
present  instance  disclaim  any  jurisdiction  as  a  domestic 
forum.    It  follows  then,  that  the  government  to  which  the 
societies  submit  themselves,  must  be  the  control  of  the 
court  of  King's  Bench,  and  the  authority  of  his  majesty's 
writ  of  mandamus.     If  this  proposition  be  denied,  the  re- 
sult is,  that  they  are  no  longer  voluntary  societies  sub- 
mitting to   government,  but  societies  exercising  powers, 
not  merely  of  legislation,  but  of  decision,  and  that  with- 
out appeal,  respecting  the  rights  of  the  king's  subjects, — 
powers  which  no  where  exist,  and  are  no  where  assumed, 
by  any  other  body  in  the  realm.    The  society  of  Lincoln's 
Inn  may  have  good  reasons  for  refusing  to  admit  a  particu- 
lar individual  as  a  member  of  their  body,  but  it  is  contrary 
to  every  principle  of  justice  that  they  should  exercise  the 
power  of  deciding  against  his  claim  without  assigning  rea- 
sons for  their  decision.     It  is  not  necessary  on  the  present 
occasion  to  determine  that  the  party  applying  has  an  ab- 
solute right  to  be  admitted  a  member  of  the  society.     All 
that  is  desired  is,  that  his  claim  may  be  the  subject  of  in- 
quiry, and  not  left  to  the  arbitrary  decision  of  the  benchers 
without  shewing  some  disqualification  on  his  part.     Prim& 
facie,  every  subject  of  the  king,  willing  to  conform  to  the 
rules  and  regulations  of  the  society,  has  a  right  to  be  ad- 
mitted a  member  thereof,  with  a  view  to  qualify  himself 
for  the  bar.     The  onus  lies  on  the  other  side,  to  shew  that 
there  is  any  disqualifying  circumstance  either  in  the  cha* 
racter  or  capacity  of  the  party  claiming  the  right.     None 
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is  here  suggested ;  and  as  there  is  no  other  remedy  left  to        i825. 
enforce  his  claim  but  mandamus,  that  is  the  proper  legal     r^^^^^ 
course  to  be  adopted.    The  case  of  Rex  v.  The  Chancellory  v. 

tfc.  of  Cambridge  (a),  establishes  the  principle  on  which     belchers 
this  application  is  founded.    That  was  a  mandamus  to  re-  of 

store  Richard  Beniky  to  his  academical  degree  of  bachelor  j^i k. 
of  arts,  and  bachelor  and  doctor  of  divinity ;  and  there 
being  no  visitor,  the  court  held  mandamus  to  be  the  proper 
remedy.  In  giving  judgment  in  that  case,  the  Lord  Chief 
Justice  said,  "  It  is  the  glory  and  happiness  of  our  ex- 
cellent constitution,  that  to  prevent  any  injustice,  no  man 
is  to  be  concluded  by  the  first  judgment ;  but  that  if  he 
apprehends  himself  to  be  aggrieved,  he  has  another  court 
to  which  he  can  resort  for  relief;  for  this  purpose  the  law 
furnishes  him  with  appeals,  with  writs  of  error,  and  false 
judgment ;  and  lest  in  this  particular  case  the  party  should 
be  remediless,  it  was  become  absolutely  necessary  for  this 
court  to  require  the  University  to  lay  the  state  of  their  pro- 
ceedings before  us ;  that  if  they  have  erred,  the  party  may 
have  right  done  him,  or  if  they  have  acted  according  to 
the  rules  of  law,  that  their  acts  may  be  confirmed.''  Here 
there  is  no  other  remedy ;  and  it  is  absolutely  necessary  for 
the  Court  to  require  the  benchers  to  lay  the  state  of  their 
proceedings  before  this  Court,  in  order  that  right  may  be 
done.  In  the  case  cited  there  was  no  visitor.  The  visitors  . 
here  are  the  judges ;  but  as  they  have  no  jurisdiction  in  this 
matter,  it  follows  that  in  order  to  do  justice,  a  mandamus 
mast  go.  But  the  case  of  Rex  and  Regina  v.  Sl  John's 
College,  Cambridge  ib)f  establishes  that  even  where  there  is 
a  visitor  appointed  by  the  founder  of  a  college,  the  jurisdic- 
tion of  this  Court  is  not  ousted ;  and  there  the  court  said, 
"  the  visitor  is  made  by  the  founder,  and  is  the  proper 
judge  of  the  private  laws  of  the  college;  he  is  to  deter- 
mine offences  against  those  laws ;  but  where  the  law  of 
the  land  is  disobeyed,  this  Court  will  take  notice  thereof, 

(a)  1  Stra.  557.    Ld.  Raym.  1334,  S.  C.  (6)  4  Mod.  241. 
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1825.        notwithstanding  the  visitor,  and  in  this  case  the  proper 
_^*^^      way  to  put  it  in  execution  is  by  this  writ  of  mandamus/' 
V.  These  are  authorities  which  in  principle  support  the  pre- 

Benchebs     ^^^^  application.    As  a  seminary  of  learning  this  society 
of    ^      may  prescribe  rules  and  regulations  for  its  govemmenf, 
Ink.         ^^^  ^o  satisfactory  reason  can  be  assigned  for  the  principle 
of  exclusion  on  which  it  has  acted  in  this  instance.    The 
present  application  concerns  a  large  portion  of  his  ma- 
jesty's subjects.    The  jurisdiction  assumed  by  the  society 
is  anomalous,  and  the  question  is,  whether  a  society  not 
sanctioned  by  prescription  or  charter,  can  arbitrarily  bar 
the  avenues  to  a  pubUc  profession  which  is  open  to  every 
man  not  disqualified  by  moral  or  other  incapacity,  and 
this  without  the  control  or  virftation  of  any  known  autho- 
rity in  the  land.    The  present  applicant  has  conformed  to 
the  preparatory  steps  stated  to  be  requisite  in  a  work  called 
the  Student's  Guide,  published  under  the  sanction  of  the 
society.     It  is  a  fearful  proposition,  therefore,  that  all  the 
king's  subjects  shall  be  concluded  by  the  determination 
of  a  body  constituted  as  this  society  is,  without  even  hav- 
ing the  satisfaction  of  knowing  the  reasons  upon  which 
they  have  acted.    On  a  return  to  a  mandamus,  the  society 
may  be  able  to  assign  a  sufficient  reason  for  the  rejection 
of  this  applicant ;  but  at  all  events,  he  has  a  right  to  know 
upon  what  grounds  he  has  been  rejected.     His  rejection 
implies  a  stigma  upon  his  character,  which  he  has  a  right 
to  have  investigated.    There  is  no  condition  to  which  he  is 
not  ready  to  submit;  and  being  willing  to  conform  to  the 
regulations  of  the  society  in  every  respect,  reason  and  jus- 
tice require  at  least  that  the  grounds  of  his  rejection  shall 
be  specifically  assigned.    Without  pretending  to  be  versed 
in  the  origin  of  these  inns  of  court,  he  stands  upon  the 
general  law  of  the  land,  and  upon  this  axiom,  that  as  a 
free  subject  of  this  realm,  ignorant  of  any  legal  disqualifi- 
cation, or  individual  incapacity,  he  has  a  right  to  claim 
the  means  of  preparing  himself  as  a  candidate  for  an 
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honorable  and  liberal  profession.     Conceiving  this  princi-  i825. 
pie  to  be  irrefragable,  he  submits,  that  he  is  at  least 

entitled,  as  a  debt  of  justice,  to  require  that  those  who  vT 

prohibit  his  admission  shall  be  called  upon  to  shew  cause  Bt^HEBs 

why  he  is  to  be  excluded.  of 


The  Kino 


Abbott,  C.  J. — ^This  matter  has  been  before  us  in  the 
memorial  presented  by  Mr.  WooUeTf  and  the  subject  has 
undergone  our  careful  consideration ;  and  in  the  mode  in 
which  the  application  for  a  mandamus  has  now  been 
made,  I  must  do  Mr.  WaoUer  the  justice  to  say,  that  he 
has  acted  with  great  propriety.  I  am,  however,  of  opinion 
that  the  Court  has  no  power  to  direct  the  required  writ, 
and  if  the  Court  has  no  power  to  direct  the  benchers  of 
UncaMs  Inn  to  admit  this  gentleman  a  member  of  their 
society,  of  cmrse  we  cannot  compel  them  to  assign  their 
reasons  for  refusing  the  admission.  I  know  of  no  in- 
stance in  which  a  mandamus  has  ever  been  applied  for  to 
adfbit  a  person  a  member  of  such  a  society.  In  the  case 
to  which  Mr.  Woolier  has  referred,  of  Bex  v.  The  Benchers 
ofGrojf^s  lnn{a\  Lord  Mansfield  speaks  of  these  societies 
as  being  only  *'  voluntary  societies/'  Now  the  very  term 
"  vohmtary  society,''  imports  that  there  is  a  discretion 
in  the  society  itself  in  determining  what  persons  shall  or 
shall  not  be  admitted  members  of  the  body.  Lord  Mansfield 
goes  on  further  to  say,  that  they  are  **  voluntary  societies 
which  for  ages  have  submitted  to  gavemtnent,  analogous  to 
that  of  other  seminaries  of  learning."  The  expression 
^  submitting  to  government/'  must  be  understood  to  mean 
asubmisston  to  the  rules  and  regulations  of  the  society 
itself,  for  the  government  of  its  members,  after  they  have 
been  admitted  into  the  association.  The  submission  there 
alluded  to,  is  to  gwemment,  as  exercised  by  the  heads  of 
the  particular  society,  over  actually  admitted  members, 
and  not  a  submission  to  the  government  of  any  foreign  ju- 
risdiction respecting  the  right  of  admission.     But  even 

(a)  Doug.  389. 


Lincoln's 
Inn. 
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1825.         where  an  actually  admitted  member  has  reason  to  complain 
-^jT^'       of  any  act  done,  or  omitted  to  be  done,  by  the  heads  of  the 
V.  society,  this  Court  does  not  interpose  by  mandamus.     In 

Benchers     ^^^^  ^^^  ^^^  twelve  judges  act  as  visitors  in  the  nature  of 
j'   ^^    ,       &  domestic  forum,  and  may  direct  what  is  proper  to  be 
Inn.         done  in  the  matter  which  is  the  subject  of  complaint.     So 
that  if  the  gentleman  now  applying  were  actually  a  mem- 
ber of  this  pcurticular  society,  and  he  had  a:ny  ground  of  com- 
plaint,  the  proper  remedy  would  not  be  by  mandamus,  but 
by  appeal  to  the  twelve  judges  as  a  domestic  forum.    It  is 
argued  that  there  is  an  inchoate  right  in  all  the  king's  sub- 
jects,  not  otherwise  expressly  disqualified,  to  become  mem- 
bers of  an  inn  of  court.     If  that  proposition  had  been  es- 
tabUshed  much  would  have  been  done  towards  the  success 
of  this  application,  but  it  does  not  appear  that  such  a  pro- 
position is,  or  can  be  supported.    There  can  be  no  inchoate 
right  in  any  person  to  become  a  member  of  a  voluntary  as- 
sociation, whatever  consequences  may  follow  from  his  ad- 
mission.    If  such  a  principle  were  adopted,  it  must  be 
equally  applicable  to  other  societies.     It  might  as  well  be 
'    said,  that  if  a  particular  individual  is  desirous  of  practising 
medicine  in  the  city  of  London,  which  he  cannot  do  unless 
he  obtains  a  degree  of  some  university,  he  has  such  an  in- 
choate right  to  become  »  member  of  the  college  of  physi- 
^        cians,  that  this  Court  would  grant  a  mandamus  to  the  col- 
lege to  perfect  that  right.     Again,  with  respect  to  the  de- 
gree of  doctor  of  civil  law,  without  such  a  degree  obtained 
in  one  of  the  universities  of  Enghfid,  no  person  can  be  al- 
lowed  to  practice  as  an  advocate  in  the  court  of  Admiralty 
or  superior  ecclesiastical  courts,  and  no  instance  has  ever 
occurred  of  a  mandamus  to  either  of  the  universities,  to 
admit  a  person  as  a  member  in  order  that  he  might  pro- 
ceed to  take  his  doctor's  degree,  and  thereby  enable  him- 
self to  exercise  the  profession  of  an  advocate  in  those 
courts  (a).    The  present  applicant  has  failed  to  shew  that 

(a)  Vide  Res  v.  The  Archbishop  of  Gmterbwyj  8  East,  213,  when 
the  court  held  that  mandamus  would  not  lie  to  the  Archbishop  of  Ooh 
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he  has  any  inchoate  right  which  this  Court  has  authority 
to  perfect;  and  I  think  there  is  no  inchoate  right  in  any 
person  to  become  a  member  of  a  voluntary  association, 
which  is  a  much  stronger  case  than  that  of  a  person  de- 
sirous of  becoming  a  member  of  an  university,  or  of  exer- 
cising the  medical  profession.  I  have  great  confidence  in 
the  society  in  question,  and  the  Court  must  presume  that 
they  generally  act  with  propriety  in  the  exercise  of  their 
discretion  as  to  the  admission  of  members  of  the  inn ;  and 
as  no  instance  has  ever  occurred  of  a  similar  application  to 
the  present,  I  think  we  are  bound  to  refuse  it  on  this  occa- 
sion, inasmuch  as  we  have  no  authority  by  law  to  do  what 
the  applicant  requires. 


365 
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Bay  LEY,  J. — If  I  thought  this  case  admitted  of  any  de- 
gree of  doubt,  I  should  have  paused  before  I  delivered  my 
opinion;  but,  upon  mature  consideration,  and  having 
thought  of  the  matter  over  and  over  again,  particularly  as 
it  has  been  the  subject  of  investigation  elsewhere,  I  have 
not  the  least  degree  of  doubt,  that  the  Court  is  not  compe- 
tent, and  has  not  the  power,  to  grant  the  writ  for  which 
Mr.  Wooller  applies.  I  take  it  to  be  a  general  rule  that 
the  writ  of  mandamus  lies  in  those  cases  only  in  which  the 
party  applying  has  a  right  to  have  the  thing  done  which 
he  requires;  and  where  there  is  an  obligation  on  the  party 
to  whom  the  writ  is  directed,  to  obey  the  mandate.  In 
the  case  referred  to  from  Strangers  and  Lord  Raymond's 
Reports,  the  party  had  been  deprived  of  u  right  which  he 
had  acquired,  and  therefore  this  Court  interfered  by  man- 
damus to  restore  him  to  that  of  which  he  had  been  impro- 
perly deprived; .  but  considering  the  nature  of  these  inns  of 
court,  and  the  origin  of  their  institution,  I  think  we  are 
not  warranted  in  saying  'that  they  are  under  any  obliga- 

terhury  to  issue  his  fiat  to  the  proper  officer  for  the  admission  of  Doctor 
Wghmare,  as  an  advocate  of  the  Court  of  Arches,  on  the  ground  that  the 
doctor  had  no  inchoate  right  to  be  admitted  a '  member  of  the  college  of 
Doctors  of  Law. 
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1825.        tion  to  admit  as  many  of  his  majesty's  subjects  as  shall 
Jj^lT^'       think  fit  to  apply  for  admission  as  members.    These  are 

The  King  ^\  ^  ,  ,.i  .  j     •  r 

V.  voluntary  associations,  and  may  ad  libitum  admit,  or  refuse 

Benchers     *^  «wli»it,  whom  they  please,  according  to  their  discretion. 

of   ^      There  is  a  very  great  difference  between  the  case  of  a  per- 
l^^  son  who  has  been  admitted  a  member  of  one  of  ihese  so- 

cieties with  a  view  to  be  called  to  the  bar,  and  the  case  of 
a  person  who  has  never  been  admitted.     In  the  former 
case,  the  party  may  have  incurred  expense — ^have  dedi- 
cated a  great  part  of  his  life  in  preparation,  and*  may  have 
been  induced  to   beUeve,    after  he  has  gone  through 
the  regular  course  of  study,  that  he  shall  be  permitted 
to  practise  at  the  bar.     In  such  a  case,  however,  this 
Court  does  not  grant  a  mandamus  to  the  benchers  to 
admit  the  party  to  the  degree  of  a  barrister.    The  remedy 
is  by  appeal  to  the  twelve  judges,  who  act  as  visitors  to 
thedifferent  societies,  a|id  in  the  nature  of  a  domestic  forum 
do  that  which  is  fit  and  proper  to  be  done  under  the  cir- 
cumstances.     But  a  very  different  point  arises  where  the 
question  is,  whether  these  societies  shall  or  shall  not  admit 
a  person  as  a  member,  in  order  that  he  may  qualify  himsdf 
ultimately  to  be  called  to  the  bar.     I  do  not  think  ihere  is 
any  inchoate  right  in  the  king's  subjects  to  be  admitted 
members  of  these  societies.    These  societies  frame  their 
own  rules,  as  to  the  admission  of  members,  and  this  Court 
has  no  control  over  those  rules.    They  may,  as  far  as  I  can 
judge,  exercise  an  unlimited,  and  even  a  capricious  au- 
thority upon  the  subject,  and  yet  this  Court  would  not 
have  any  power  of  saying  that  such  powers  shall  not  be 
exercised.      If,  after  a  person    is  admitted  a  member, 
whereby'  he  acquires  an  inchoate  right  to  be  called  to 
the  bar,  the  benchers  reinse  to  admit  him,  there  is  a 
remedy  by  appeal  to  the  judges,  as  visitors,  who  may  if 
they  think  proper  perfect  the  privilege  to  which  he  has 
acquired  an  inchoate  right.     But  the  original  admission  is 
a  matter  entirely  voluntary  on  the  part  of  the  benchers, 
who  may  or  may  not  admit  as  they  think  proper.    To  a 


I 
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certain  extent,  this  case  is  analogous  to  an  admission  as  a  1325. 
member  of  one  of  the  Universities,  and  I  know  of  no  q^JpC^ 
instance  in  which  this  Court  has  granted  a  mandamus  to  v. 

admit  a  person  as  a  member  of  a  college.    We  know  that     ^  '^^^ 
in  point  of  practice  colleges  are  in  the  habit  from  time  to  of 

time  of  exercising  a  discretion  in  refusing  to  admit  par-  ^^^ 
ticolar  members,  and  I  think  they  are  warranted  in  such 
refusal.  No  man  has  an  inchoate  right  to  insist  on  being 
admitted  a  member  of  a  voluntary  society.  Had  it  been 
shewn,  that  according  to  the  original  institution  of  these 
societies  there  was  a  duty  imposed  by  public  authority, 
npon  the  masters  or  heads,  to  admit  every  person  who 
should  fiT>m  time  to  time  present  himself  for  that  purpose, 
[provided  there  was  no  personal  ground  of  objection],  and 
the  party  refused  admission  had  no  other  means  of  en- 
forcing his  right,  then  I  apprehend  this  Court  would 
grant  a  mandamus ;  but  in  the  absence  of  any  such  proof, 
I  am  clearly  of  opinion  that  this  Court  has  no  authority  to 
grant  a  mandamus. 

HoLROYD,  J. — I  am  also  Y>f  opinion  that  this  Court  has 
no  power  by  law  to  grant  a  writ  of  mandamus  for  the 
purpose  stated.  -There  is  no  obligation  on  the  members  of 
a  voluntary  society  to  admit  a  stranger  into  their  associ- 
ation. When  once  a  person  is  admitted  as  a  member  of 
such  a  society  he  must  conform  to  the  rules  and  regu- 
lations established  for  the  government  of  the  whole  body, 
and  that  is  what  is  meant  by  *'  submitting  to  government," 
in  the  language  of  Lord  Mansfield,  The  same  principle 
applies  to  colleges  in  the  Universities.  The  heads  of 
colleges  may  lawfully  exercise  a  discretion  as  to  what  per- 
sons shall  be  admitted  members,  and  in  case  of  refusal,  I 
apprehend  it  to  be  perfectly  clear,  that  no  mandamus  would 
lie  at  the  instance  of  the  party  refused.  The  same  princi- 
ple applies  to  trading  corporations.  A  person  having  an 
inchoate  right  to  become  a  member  of  a  corporation,  might 
have  his  right  perfected  by  mandamus ;  but  I  apprehend 
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1825.  that  a  stranger  desirous  of  setting  up  a  trade  in  a  corporate 

^■^v^^  town,  could  not  compel  the  corporation  by  mandamus  to 

^  ^/^°  make  him  free  and  admit  him  to  corporate  privil^es.    So 

"^^  this  individual,  having:  no  inchoate  ricrht  to  become  a  mem- 

Benchers  '  o  o 

of  ber  of  an  inn  of  court,  cannot  have  a  mandamus, -for  in 

Lincoln's  order  to  found  an  application  of  that  nature,  there  must  be 
a  specific  legal  right,  as  well  as  the  want  of  a  specific  legal 
remedy. 

LiTTLBDALE,  J. — The  iuus  of  court  are  voluntary  socie- 
ties, and  when  it  is  said  that  they  are  submitting  to  govern- 
ment, that  means  a  government  to  be  exercised  upon  the 
members  themselves.  It  is  true  that  the  twelve  judges  act 
as  visitors,  but  that  is  merely  for  the  purpose  of  composing 
differences  between  the  members,  or  determining  any  mat- 
ter of  complaint  arising  among  the  members  themsehes. 
It  is  upon  this  principle  that  the  judges  entertain  appeab 
in  cases  where  individuals  have  been  refused  admission  to 
the  bar ;  but  in  all  these  cases  the  party  appealing  has  been  a 
member  of  the  society,  and  has  had  an  inchoate  right  to  be 
called,  which  the  judges  may  perfect  by  exercising  the 
power  of  visitation  as  a  domestic  forum.  This  is  the 
government  to  which  the  heads  of  the  society  submit; 
but  there  is  no  authority  either  in  the  judges  or  in  this 
Court  to  compel  them  to  admit  a  person  as  a  member 
of  their  body.  This  is  entirely  discretionary  with  them- 
selves, and  they  are  not  liable  to  the  control  or  government 
of  a  foreign  jurisdiction.  Here  the  party  applying  has  no 
inchoate  right  to  be  admitted,  and  this  Court  has  no  au- 
thority to  administer  a  legal  remedy  unless  there  is  a  l^al 
right.  A  corporation  cannot  be  compelled  to  admit  a  per- 
son to  his  freedom,  unless  he  has  acquired  an  inchoate  right 
to  become  a  freeman.  So  of  a  college,  mandamus  will  not 
lie  to  the  heads  of  a  college  to  admit  a  member  unless  he 
has  an  inchoate  right  to  be  entered.  For  the  like  reason* 
the  benchers  of  a  law  society  are  not  bound  to  admit  a 
person  a  member  in  order  that  he  may  qualify  himself  to 


MICHAELMAS  TERM,    SIXTH  GEO.  IV. 

be  called  to  the  bar.  If  he  be  once  admitted,  and  has  after- 
wards acquired  an  inchoate  right  to  be  called^  then  that  right 
may  be  perfected  by  appeal  to  the  judges,  if  they  see  just 
cause  for  interfering ;  but  even  in  that  case  the  decision 
of  the  judges  is  final,  and  this  Court  has  no  authority  to 
grai^t  a  mandamus  to  hare  the  party  called  at  all  events. 
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1825. 
The  KiKo 

V. 

The 

Bbnchers 

of 

LufCOLH'S 

Inn. 


Rule  refused. 


Lord  Huntinotower  v.  Heely. 

UN  shewing  cause  against  a  rule  for  taxing  the  defen- 
dant his  costs,  under  the  43  Geo.  3,  c.  46,  s.  3,  the  plain- 
tiff having  recovered  a  sum  for  which  the  defendant  could 
not  be  arrested ;  the  question  was,  whether  the  case  came 
within  the  words  of  that  section,  it  appearing  that  the 
defendant  had  been  arrested  for  a  sum  of  money,  for  the 
greater  portion  of  which  the  plaintiflTs  agent  knew  at  the 
time  of  the  arrest  that  the  defendant  had  obtained  his 
discharge  under  the  insolvent  debtor's  act ,  and 

The  Court  held,  that  an  arrest  under  such  circum- 
stances was  oppressive  and  without  any  probable  cause, 
and  therefore  made  the 

Rule-absolute. 

jE.  Lawes,  for  the  plaintiff;  C.  F.  Williams,  for  the  de- 
fendant. 


Monday^ 
November  28. 

Where  a 
defendant  was 
airested  for  a 
sum  of  money 
in  respect  of 
the  greater 
portion  of 
which  the 
plaintiff  knew 
at  the  timey 
that  the  defen- 
dant had  ob- 
tained a  dis- 
cha]]ge  under 
the  insolvent 
debtor's  act: — 
Held,  that  the 
defendant  was 
entitled  to  have 
his  costs  taxed 
under  43  Geo* 
III.,  c.  46,  s. 
3,  as  upon  an 
arrest  without 
probable 
cause. 


VOL.  Vll. 


2  B 


370  *  CASES    IN    THE    KlNO's    BENCH, 

1825. 


Mondmf 

^^^^^1^1^^'  The  King  v.  The  Justices  of  Leicester. 

lies  to  th^as-  ^  ^^^  ^^^^  ^  ^^  calling  upou  the  defendants  to  shew 
tices  and  the     cause  why  a  writ  of  mandamus  should  not  issue,  diluted 

clerk  of  the  ,         "^ 

peace  of  a  bo-  to  them  and  to  the  clerk  of  the  peace  for  the  borough  of 

mil  Aeatto'l  ieic6«*er,  commanding  them  to  permit  the  parishioners  of 
ney  on  behalf  the  parish  of  Saint  Martin  in  the  said  borough,  or  any  of 
sons  con^nbu-  ^^^f  ^  inspect  and  take  OQpies  of  all  orders  of  sessions, 
tors  to  the  rates,  and  other  proceedings  of  the  general  quarter  sessions 
"  to  inspect  ^^  ^^  ^^^^,  borough,  relative  to  rates  imposed  upon  the  said 
^?^*^^^*|"  parishioners  by  the  justices  of  the  said  borough,  or  to 
two  ratesmade  which  they  w^re  contributory,  and  all  accounts  and  doen- 
rourfi^fi^all  °^®^**  relating  thereto.  The  affidavits  upon  which  the 
orders  made  rule  was  obtained  set  forth,  in  substance,  the  foUowing 
diture  of^"'  ^^cte  •  ^^^^  *^®  T2ite&  had  of  late  become  extremely  bur- 
same,  and  die    densome  to  the  inhabitants  of  the  borougth ;    that  an 

severalorders       -  ^  ,  ,  .  ,   ,.  ,  ,    , 

of  sessions       abstract  of  the  treasurer  s  receipts  and  disbursements  had 

Sid*tluX?'  ^^^*^  ^^^^  published  annually,  but  did  not  afibrd  full  and 
proceedings      sufficient  information  to  those  who  contributed  to  the 

relating'^Aei^  ^^^^  >  ^^*  ^^^  deponents  doubted  noty  and  believed  that  it 
to/'  (See  would  upon  due  investigation  appear,  that  the  justices  had 
^^.'  levied  upon  the  inhabitants  of  the  borough  larger  snms 
than  were  neceissary,  or  warranted  by  law ;  that  the  inha- 
bitants, being  desirous  of  obtaining  fuller  and  more  suffix 
cient  information  respecting  the  purposes  to  which  the 
money  raised  by  the  rates  had  been  applied,  had,  by  one 
Samuel  Miles f  their  attorney  in  that  behalf,  made  applica- 
tion to  the  justices  assembled  in  quarter  sessions,  to  be 
permitted  to  inspect  and  take  copies  of  all  such  orders  of 
sessions,  rates,  and  other  proceedings,  and  all  accounts  and 
documents  relating  thereto,  but  that  such  application  was 
refused  ;  and  that  at  the  time  of  making  such  application 
the  said  Samuel  Miles  had  stated  to  the  justices  so  assem- 
bled in  quarter  sessions,  that  the  said  application  was 
made  solely  for  the  purpose  of  obtaining  a  judicial  decision 
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upon  the  question,  whether  the  inhabitants  were  or  were         1925. 
not  entitled  to  such  inspection.    The  affidavits  in  answer     'J^"^^ 
to  the  rule  stated,  that  an  abstract  of  all  the  treasurer's  v. 

receipts  and  disbursements  had  been  duly  published  yearly  ^Leicm«». 
and  every  year,  in  a  public  newspaper  (therein  described)  * 
pursuant  to  the  statute  65  Geo.  3,  c.  61,  s.  18,  and  set  out 
the  abstracts  so  published  for  the  last  two  preceding  years, 
rule  was  obtained  in  Easter  term  last. 


ScarU^t,  Tindal,  and  Goulbum  now  shewed  cause.  The 
jnsticea  assembled  in  Quarter  sessions,  had  a  discretionary 
power  to  grant  or  refuse  this  application.  No  grounds  were 
laid  before  them  to  induce  them  to  grant  it,  therefore  they 
were  justified  in  refusing  it.  No  grounds  are  laid  before 
this  Court,  either  for  the  original  application,  or  for  this 
motion,  for  the  affidavits  do  not  allege  any  specific  misap- 
plication of  the  funds,  but  merely  state  that  the  deponents 
''  doubt  not  and  believe,"  that  upon  investigation  it  will 
appear  that  some  such  misapplication  has  been  made. 
lAibott,  C.J.  The  affidavits  are  certainly  somewhat  loose, 
and  the  object  of  the  rule  rather  indefinite].  Neither  is 
this  application  warranted  in  point  of  law,  for. die  right 
now  claimed  by  these  parishioners  is  not  given  them  by 
any  one  of  the  statutes  upon  the  subject.  The  12  Geo,  2, 
c.  29,  empowers  the  justices  at  quarter  sessions  to  make 
the  rates,  and  to  direct  the  treasurer  to  pay  over  the  money 
to  sach  persons  as  they  shall  select^  and  enacts,  (in  section 
8),  that  the  accounts  of  the  treasurer,  after  they  have  been 
audited  and  passed,  shall  be  deposited  with  the  clerk  of 
the  peace,  "  to  be  from  time  to  time  inspected,"  not  by  the 
parishioners,  but  '^  by  the  said  justices,  or  aiiy  of  them."  If 
the  legislature  had  intended  to  vest  the  right  of  inspection 
in  the  parishioners,  they  would  have  used  clear  and  express 
words  for  that  purpose,  as  in  section  14  of  the  same  act, 
which  provides,  ^'  that  all  contracts  mafle  for  repairing 
public  bridges,  and  other  public  works,  shall,  with  all 
oiders  relating  thereto,  be  entered  in  a  book  to  be  kept  by 
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1625.        the  clerk  of  the  peace,  or  town  clerk,  among  the  records, 
JT""^        to  be  inspected  by  anyjnstice,  andby  any  person  employtd 
D.  by  any  contributor  to  the  purpose*  of  this  act."    Agaia,  the 

S'lei""t  ".  '^  *^™-  2.  c.  3,  8.  2,  which  gives  to  every  rated  inhabitant 
'the  right  of  inspecting  poor's  rates,  uses  express  and  une- 
quivocal words  for  that  purpose.  Besides,  the  55  Geo.  3, 
c.  61,  provides  a  mode  of  informing  the  parishioners  as  to 
the  application  of  the  public  funds,  which  would  be  per- 
fectly unnecessary  if  they  had  before  possessed  the  right  of 
inspection  now  claimed ,-  for  it  enacts,  (in  section  18),  that 
once  in  every  year  an  abstract  of  all  the  treasurer's  receipts 
and  disbursements,  signed  by  the  justices  who  have  audited 
the  same,  shall  be  published  in  a  public  local  newspaper ; 
and  the  affidavits  in  answer  to  this  rule,  shew  that  this 
enactment  has  been  constantly  complied  with  in  this  bo- 
rough. Grievous  inconveniences,  and  endless  litigation, 
would  be  the  necessary  consequences  of  transferring  the 
right  of  inspection  from  the  justices  at  sessions  to  the  con- 
tributors at  large ;  and  no  good  can  possibly  result  from  it; 
because  if  the  parishioners  conceive  themselves  aggrieved 
by  the  rate,  the  12  Geo.  2,  c.  29,  s.  12,  gives  them  an 
appeal  throngh  their  churchwardens  and  overseers,  which 
is  at  once  a  proper  and  efficient  remedy  for  any  such 
grievance. 

Copley,  A.  G.,  contr^.  The  money  levied  upon  the  in- 
habitants is  to  be  applied  to  certain  specific  purposes,  and 
every  rated  inhabitant  has  a  right  to  know  whether  it  has 
been  so  applied  or  not.  The  abstracts  published  in  the 
newspaper,  and  set  forth  upon  the  affidavits,  are  far  too 
loose  and  unsatisfactory  to  afford  them  such  infonnation, 
therefore  they  are  entitled  to  inspect  and  take  copies  of  the 
rates  themselves,  and  of  all  orders  for  the  payment  of 
money  oXit  of  them.  Such  orders,  if  illegal,  are  removea- 
ble  into  this  Court  by  certiorari;  bat  how  can  the  inhabi- 
tants ascertain  whether  they  are  legal  or  not,  unless  they 
have  the  power  of  inspecting  both  them  and  the  rates  with 
reference  to  which  they  are  made?  .  The  right  of  appeal 
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giTen  by  s.  12  of  the  12  Geo.  2,  c.  29,  is  no  answer  to  this        i825. 
application,  for  it  has  no  bearing  whatever  upon  orders  of     r^T^^CT^ 
sessions  made  for  the  payment  of  money  out  of  the  rates ;  v. 

it  applies  exclusively  to  the  rates  themselves,  and  to  cases  ^^leicew?& 
in  which  parishioners  consider  themselves  aggrieved  by 
the  mode  in  which  the  rates  are  assessed.   (Here  the  Court 
stopped  him). 

Abbott,  C.  J. — ^The  terms  of  the  present  rule  are,  as  I 
have  before  observed,  far  too  loose  and  indefinite,  but  we 
have  authority  to  mould  them  so  as  to  meet  what  appears 
to  us  to  be  the  justice  of  the  case.  Let  a  mandamus  issue, 
directed  to  the  justices  at  sessions  and  to  the  clerk  of  the 
peace,  to  permit  Samuel,  Miles,  as  the  attorney  on  behalf 
of  the  parishioners,  to  inspect  and  take  copies  of  the  last 
two  rates  made  for  the  borough,  and  of  all  orders  made  for 
the  expenditure  of  the  same,  and  of  the  several  orders  of 
sessions  made  thereon,  and  of  all  other  proceedings  and  do* 
cuments  relating  thereto.  A  mandamus  in  those  terms 
will  satisfy  the  justice  of  the  case,  and  therefore  let  the 
rule  for  a  mandamus  in  those  terms  be  made  absolute. 

The  other  judges  concurred. 

Rule  absolute  accordingly  (a), 
(a)  A  fbnner  rule  had  been  obtained  in  this  case,  in  terms  similar  to    .  Mandamu  to 

,  thejuticeiand 

those  of  the  above,  and  upon  affidavits  disclosing  similar  facts,  except  the  clerk  or  the 

that  the  application  for  permission- to  inspect  the  rates,  &c.,  was  stated  S^gh,  to^pemit 

to  have  been  made  "  by  the  authorized  agent  of  the  parishioners,  to  the  SihiiiLo?cw23n- 

ioidjmtices  and  derk  of  the  peace,"  not  stating  that  it  was  made  to  the  penoXi  oontri- 

said  justices  tn  quarter  sessunu  auembled.  coanty  rate,  **  to 

Upon  shewing  cause  against  that  rule,  a  preliminary  objection  was  Mpu«  on^e^t 

taken,  that  no  application  had  been  made  to  the  justices  a^embled  in  {i^^^'l*  ^^\ 

quarter  sessions  for  permission  to  inspect  the  rates,  &c.;  and  it  was  con-  and  all  orders 

tended,  that  until  such  application  had  been  made  and  refused,  the  mo-  penditnreorthe 

tion  for  a  mandamus  could  not  be  entertained.  '  CSH'orier^S"*"" 

The  Couet,  after  argument,  said  it  was  quite  dear  that  a  mandamus  MMioiu  made 

-  7  ...  ,      -      ,,       ,  thereon,  aod  all 

could  not  issue  without  a  previous  application  to,  and  refusal  by  the  court  other  proceedinci 
of  quarter  sessions,  and  upon  that  ground  discharged  the  rule.  reUUng  thereto," 

does  not  lie  till 
after  application  for  nch  iiupection  made  to  and  reftaied  by  the  Jaitieet  cmuhmAM  I»  f^Mrter  MMioiM. 
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BoNP  r.  EvAN8(a). 
IjOMYTf  had  obtiuned  a  rule  nisi  for  setting  aside  the 
proceedings  against  the  bail  in  this  case,  apon  an  affidavit 
shewing  the  following  state  of  facts: — The  defeDdantwas 
tiff  mtiy'  pro-  ~  arrested  upon  a  capias  returnable  on  the  morrow  of  Saint 
c«d  upon  ihe  Martin,  being  the  12th  of  November.  Bail  was  put  in  on 
even  though      the  16th,  an  exception  entered  on  the  17th,  and  notice  of 

the  bail  were  justification  nven  for  the  2l8t:  but  the  bail  did  not  ins- 
pul  in  earlier     J  o  •  i 

than  wai  ne-  tify  on  that  day.  On  the  22d  the  plaintiff  took,  an  assign- 
hrntMot  at-  ™^"t  of  the  bail-bond,  and  sued  out  writs  against  the  bail, 
tach  the  sheriff  The  question  was,  whether  the  proceedinss  against  the  bail 
until  the  rule  ^     . 

for  briDging  in  were  not  premature. 

the  body  hw 

Campbell  shewed  cause  against  the  role,  and  contended 
that  the  proceedings  were  perfectly  regular.  He  relied 
upon  Dent  \,  Weston  {b),  where  it  was  held,  that  if  the 
iburtfa  day  for  perfecting  bail  be  the  last  day  of  term,  and 
the  bail  be  not  perfected  before  the  rising  of  the  Court  on 
that  day,  an  assignment  of  the  bail-bond  to  the  plaintiff, 
in  the  evening  of  that  day,  is  regular. 

Comyn  was  heard  iif  support  of  the  role,  and  the  Court 
took  time  to  inquire  into  the  practice  and  to  consider  of 
die  point. 

BatlkTjJ.,  now  gave  judgment. — ^The  Master  has  cer- 
tified the  practice  to  be,  that  the  defendant  is  bound  to 
justify  his  bail  within  four  days  after  exception,  eren 
though  the  bail  may  have  been  put  in  earlier  than  was  ne- 
cessary ;  and  that  if  he  does  not,  the  plaintiff  may  tale  a^ 

(a)  The  puiine  judge*  of  the  Coutt  tat,  u  upon  Sanaa  oetatia^ 

boaa  TWeKfay,  S9Ih  Nmxe^,  to  Satvd^,  loih  Dtctnhtr,  and  &am 

Htmdng,  9lh.  JaniHry,  to  VrHai,  30tb  iammy,  both  iDchuive,  dwi^ 

nhich  inteirali  thii  and  the  fbllcnring  cases  veie  decided. 

(ft)  8  T.  R.  4.    Vide  Tidd,  289,  el  seq.  Olh  ed. 
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aangnment  of  the  bail-bond  and  proceed  against  the  bail         1325. 
immediately,  although  he  cannot  attach  the  aheriff  until 
the  rule  for  bringing  in  the  body  has  expired.    That  being 
^,  tfa6  pkdnfiff  has  not  been  gmlty  of  any  irregtdarity  in. 
this  C9ti^,  and  conaequeaily  the  rule  must  be  discharged. 

» 

Rule  discharged. 


Bond 

V. 
EVANfi. 


Anonymous. 

This  was  a  mle  calling  upon  tibe  plaintiff  to  shew  cause      Where 
why  the  Master  should  not  review  his  taxation,  and  dis-  ^^^^V^^] 
flilow  the  plaintiff  aU  his  costs  previous  to  the  giving  of  the  accepted  from 
cognovit  in  the  cause  by  the  defendant;  atid  why  the  exe-  cognoyit  for  a 
cution  levied  upon  the  judtrment  should  not  be  reduced  ce>^p  sum, 

.*      o  payable  at  a 

aoeordingly.      The  rule  was  granted  upon  an  affidavit  future  day^  in 
stating,  that  after  the  cause  had  been  brought  to  issue  "^^^^^^ 
and  put  down  for  trial  at  the  assizes,  the  plaintiff  ac-  and  the  Master 
cepted  from  the  defendant  a  cognovit  for  the  sum  of  T^ed  pi^tiff 
226/.,  payable  at  a  future  day,  in  full  discharge  of  thi  costo  previous 

aciion.  vit;  the  Court 

refused  to  ad- 
mit plaintiff's 

Carter  now  shewed  cause  against  the  rule,  and  pro-  affidavit 
duced  an  affidavit  which  stated,  that  the  arrangement  for  S'i^tt 
the  settlement  of  the  cause  was  made  on  the  evening  be-  that  he  should 

have  such 

fore  the  trial  wak  to  take  place;  that  the  parties  did  not  ^^^^s  in  case 
finally  agree  upon  that  arrangement  till  past  midnight;  ^^^?^^?^I 
that  the  cognovit  was  at  that  late  hour  prepared  by  the  in  pavment, 
clerk  of  the  plaintiff's  attorney  in  great  haste  and  without  ^  ^^^  ^ 
due  caution;  that  it  was  at  the  time  expressly  agreed  be-  de&ult,  and 
tween  the  parties,  although  by  accident  it  did  not  appear  ^^  ^^  disal-^ 
vpoB  the  face  of  the  cognovit,  that  in  case  the  defendant  lowance  of 
made  default  in  payment  on  the  day  stipulated  for  in  the  solute, 
cognovit,  the  plaintiff  should  be  allowed  his  costs  of  the 
action;  and  that  the  defendant  had  in  fact  made  such  de« 
fault.     Under  these  circumstances,  he  contended  that  the 


1 
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1825.        Master  was  right  in  allowing  the  costs,  and  that  there  was 
A^iJlI^vs.  ^^  ground  for  this  application. 

Peb  Curiam. — If  we  were  to  act  upon  the  statement 
made  in  this  affidavit,  we  should  be  in  effect  adndtdng 
parol  evidence  to  alter  ihe  nature  and  to  contradict  the 
terms  of  a  written  instrument;  which  it  would  be  highly 
dangerous  and  against  all  the  rules  of  evidence  to  do.  If  the 
cognovit  had  been  obscure  and  equivocal  in  its  language; 
if,  in  other  words,  there  had  been  a  latent  ambiguity  about 
it,  we  might  have  received  parol  evidence  to  explain  that 
ambiguity,  and  to  render  the  intention  of  the  parties  intel- 
ligible.    But  there  is  no  ambiguity  at  all  about  this  cog- 
novit; the  terms  of  it  are  clear  and  explicit:  and  if  the 
.plaintiff  through  his  own  carelessness  has  omitted  to  ex- 
press in  it  that  which  was  intended  to  be  there  expreased, 
and  has  declared  only  half  his  meaning  where  he  professed 
to  declare  the  whole,  he  must  abide  the  consequences  of 
his  own  negligence,  and  cannot  expect  any  assistance  from 
us.    The  rule,  therefore,  for  referring  the  case  back  to  the 
Master  to  ascertain  and  disallow  the  costs  previous  to  the 
i^ognovit,  and  for  reducing  the  execution  accordingly,  must 
be  made  absolute;  but,  upon  condition  that  the  defendant 
undertakes  not  to  bring  any  action  for  the  excessive  eze- 
cution< 

Rule  absolute. 


TiLsoN,  gent.,  one,  &c.,  v.  The  Warwick  Gas-light 

Company. 

A  private      Declaration  in  debt.     The  first  count  stated  that 
act,  incoroo-     plaintiff  was  retained  and  employed  by  certain  persons, 

rating  a  Gas-     ^     ,  _  ,        ,.^.1.   ,.  ,  r 

light  Com-  projectors  of  an  undertaking  for  lighUng  the  town  ot 
pany,  enacted 

that  the  costs  of  obtaining  the  act  should  be  paid  out  of  the  money,  subscribed,  in  prefer- 
ence to  all  other  payments.  The  attorney  who  obtained*  the  act  sued  the  Compsuiy  in 
debty  upon  the  act,  for  his  costs: — Held,  nrst,  that  the  action  was  maintainable,  without 
settinsr  out  any  deed;  and^  second,  that  if  not,  still  the  objection  could  only  be  raised  by 
fjiecto?  demurrer. 


COMPAKY. 
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Warwick  with  gas,  to  solicit  and  obtain  an  act  of  parlia-        i825. 
ment  for  the  completing  and  carrying  on  the  undertaking ;       ^^'^* 
that  plaintiff  did  solicit  and  obtain  an  act  of  parliament,      oae/&c.9 
intituled  *'  an  act  for  incorporating  the  Warwick  Gas-light  .,.  ^' 
Company ;"  that  the  necessary  and  proper  costs^  charges,     Gas-light 
and  expenses  of  plaintiff  attending  the  soliciting,  obtain- 
ing, and  passing  the  act  amounted  to  600/. ;  that  in  and 
by  the  act  it  was  enacted,  that  the  costs,  charges,  and  ex- 
penses attending  the  soliciting,  obtaining,  and  passing  the 
act  should  be  paid  and  discharged  out  of  the  money  to  be 
subscribed  by  virtue  of  the  act,  in  preference  to  all  other 
payments  whatsoever;  that  large  sums  of  money,  amount- 
ing to  10,000/.,  were  subscribed  by  virtue  of  the  act,  and 
came  into  the  bands  of  the  company,  whereupon  it  became 
the  duty  of  the  company  to  pay,  and  they  became  liable 
to  pay,  and  ought  to  have  paid  plaintiff  the  costs,  charges, 
and  expenses  of  plaintiff  attending  the  soliciting,  obtain- 
ing, and  passing  the  act,  from  and  out  of  the  money  sub- 
scribed by  virtue  of  the  act,^  in  preference  to  all  other 
payments  whatsoever;  that,  being  so  liable,  the  company 
agreed  to  pay  the  same  to  plaintiff  when  thereto  requested; 
whereby,  and  by  reason  of  the  premises,  and  by  virtue  of 
the  act,  and' of  the  600/.  being  and  remaining  wholly  un- 
paid and  unsatisfied,  an  action  accrued,  8cc.     Counts  for 
work  and  labour,  and  the  money  counts.    General  demur- 
rer to  the  declaration,  and  joinder  in  demurrer. 

TF.  O.  Russell,  in  support  of  the  demurrer.  All  the 
counts  are  bad.  This  is  an  action  against  a  corporation. 
The  common  counts  are  all  upon  simple  contract.  Gene- 
rally speaking,  a  corporation  cannot  make  a  simple  contract. 
They  can  do  no  act  but  by  deed.  There  are  some  excepted 
cases.  '*  Assumpsit  will  lie  upon  a  bill  of  exchange  against  a 
trading  corporation,  whose  power  of  drawing  and  accepting 
bills  is  recognised  by  statute."  Murray  v.  The  East  India 
Company  (a) ;  and  the  same  principle  seems  to  have  been 

(a)  5  B.  &  A.  204. 
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te^.        admitted  in  other  cases,  £die  r^  The  East  India  Omfom/ 
-^-^^^'       (a) ;  8lark  v.  The  Highgaie Archwmf  Companjf  (6)-    The 


one,  Ice.,      present  case  is  not  witbin  that  exception^  for  the  act  of 

Tbe  Warwick  V^^^'^'^^^^^  ^^>^  Ao^  antliorise  this  comptoy  to  draw  and 
Oas-liobt    accept  biUs,  and  they  ave  clearly  not  a  trading  ccnapany, 
Broughton  r.  l%e  Mandhegter  Water-4Dork$  Cwnpany  (c). 
Again,  a  corporation  may  appoint  serrants  for  ordinary 
pcrpoees)  as  a  butler,  or  a  eook,  without  deed,  Vin.  Abr. 
Carperaiionf  K«  ;  but  there  is  no  instance  of  their  liabili^ 
for  wages  being  enforced  even  nnder  such  circumstances. 
A  corporation  cannot  demise^  nor  eren  grant  a  license,  but 
by  deed,  Rex  t.  Chipping  N&rtan  {d}.  Bio.  Abn  Licemtef 
PL  16.     [  Bay  ley  y  J.   Yon  are  assuming  that  this  is  a  debt 
upon  simple  contract^  but  how  does  that  appear  ?    This  is 
.  an  action  of  debt ;  the  plaintiff  avors  that  the  defendaats 
are  indebted  to  him ;  they  have  demuned  generally:  and 
if  they  are  incapable  of  contracting  but  by  deed,  must  we 
not  presume,  upon  a  general  demurrer,  that  they  did  con- 
tract by  deed  ?]    The  plaintiff  has  not  declared  upon  a 
deed,  therefore  it  must  be  presumed  that  there  is  none, 
Atfy  V.  Parish  {e)  ;  where  it  was  decided,  that  the  debt 
arising  out  of  a  contract  for  freight  and  demurrage  entered 
into  by  deed,  the  plaintiff  could  not  declare  in  debt  gene* 
rally  for  the  carriage  of  goods,  and  the  use  and  hire  of 
ships,  and  give  the  deed  in  evidence  to  ascertain  the 
amount,  but  must  declare  upon  the  deed.    That  case  is  ex* 
pressly  in  point,  and  must  govern  the  present.     [Baylof,  J. 
I  never  thought  that  the  decision  in  that  case  was  agree- 
able to  law,  nor  do  I  think  so  now ;  and  even  there  it  is 
admitted  that  in  an  action  of  debt  for  rent  in  arrear  und^ 
a  lease,  it  is  not  necessary  to  declare  upon  the  lease :  in* 
deed,  both  for  freight  under  a  charter  party,  and  for  rent 
under  a  lease,  nothing  is  more  common  than  to  declare 
generally  in  debt,  and  to  give  the  deed  in  evidence ;  and 
an  action  of  indebitatus  assumpsit  for  work  and  labour 

(a)  2  Burr.  1216.  (h)  5Taunt.  792.  (c)  3  B.  &  A.  1 . 

{d)  5  East,  239.  (e)  1  New  Rep.  104. 
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gederalljy  wbere  there  has  been  a  special  contract  between        1895. 
the  parties,  is  also  very  common.    \Holroydi  J.    The  act  Titsow^ent 
of  parliament  raises  a  duty  on  the  part  of  the  4cfendant8;      one,  &e.y 
and  constitutes  this  money  a  debt  from  them  to  the  plain-  xbe Warwick 
tiff;  then  why  may  not  the  plaintiff  sue  for  it  in  an  action     Oas-lioht 
of  debt,  without  setting  out  any  deed  ?     Bayley,  J.    A 
duty,  and  an  agreement  to  perform  that  duty,  are  implied 
on  the  part  of  the  defendants  by  the  act  of  parliament ; 
therefore  there  is  no  occasion  for  any  contract  by  deed. 
The  act  enjoins  them  to  pay  these  costs  out  of  the  money 
subscribed,  in  preference  to  all  other  payments ;'  then  it  is 
dieir  duty  to  pay  it ;  they  become  indebted — ^non-payment 
IB  a  breach  of  their  duty,  and  a  withholding  of  the  debt ; 
then  debt  will  lie  without  any  reference  to  any  deed  or 
contract  at  aB].    Even  in  that  view  of  the  case,  debt  can- 
not be  the  proper  form  of  action.     If  the  allegation,  that 
the  defendants  contracted,  can  be  rejected,  and  the  action 
be  regarded  as  arising  out  of  a  duty  created  by  the  statute, 
Ihcn  the  proper  form  of  action  would  be  case ;   because 
then  the  oa^se  of  action  is  the  negligence  of  the  defend- 
aata,  in  not  obeying  the  requisites  of  the  statute,  to  tiie 
damage  of  the  plaintiff. 

Wahh  contrL  The  allegation,  that  the  defendants 
agreed  to  pay,  is  immaterial  and  unnecessary,  and  may 
be  rejected  as  surplusage.  The  cause  of  action  is  not  the 
breach  of  a  contract  to  pay  money,  but  the  non-perform- 
ance of  a  duty  prescribed  by  the  statute.  The  first  count, 
thenfiDre,  is  clearly  good.  The  facts*  stated  on  the  record 
airci  ocmckisive,  to  shew  a  legal  obligation  upon  the  defend- 
ants'to  pay  the  money.  By  neglecting  to  act  under  that 
oUigatioa,  the  def^idants  hare  defeated  the  act  of  parlia- 
ment ami'  rendered'  it  a  nullity ;  therefore  they  have  ceased 
to.  be  a  coiporation  at  all,  and  cannot  set  up  the  objection 
aa  tor the.form  of  action^  But  even  if  that  objection  were 
good  at  all,  it  wiQ  not  avail  the  defendants  upon  general 
demurrer ;  for  the  omitting  to.  set  out  a  d^ed  is  mere  mat- 
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1825.  ter  of  form,  and  cannot  be  so  taken  advantage  of.    Utile 

-  '^'"^^  per  inutile  non  vitiatur ;  and  upon  general  demurreri  the 

one,  &c.y  contract  must  be  presumed  to  hare  been  by  deed.    The 

TheWABwiCK  P'^'^^C  therefore,  in  either  view  of  the  case,  is  entitled 

Gas-light     to  judgment. 
Company. 

Russell,  in  reply.    No  answer  has  been  given  to  the  ob- 
jection, that  the  form  of  action  should  have  been  case.  It 
is  true  that  where  a  statute  prohibits  the  doing  an  act 
under  a  certain  penalty,  but  does  not  prescribe  any  mode 
for  recovering  the  penalty,  the  party  entitled  may  recover 
the  penalty  by  an  action  of  debt  (a).    Thus,  under  the 
statute  2  and  3  Ed,  6,  c  13,  debt  lies  for  treble  the  valae 
of  tithes  not  duly  set  out.    There  are  other  statutes  which 
expressly  give  an  action  of  debt,  as  the  1  Rich.  2,  c.  12, 
for  an  escape  out  of  execution ;  the  4  Geo.  2,  c.  28,  s.  1, 
,  against  a  tenant  for  double  the  value  of  rent  for  holding 
over  after  notice  to  quit ;  the  32  Geo.  2,  c.  28,  s.  12,  against 
sheriffs  for  extortion,  and  others.     But  where  a  statute 
merely  prescribes  a  duty,  without  imposing  a  penalty,  the 
remedy  for  the  neglect  of  that  duty  is  case,  and  not  debt. 
Thus,  in  an  action  under  the  8  Anne,  c.  14,  s.  1,  by  a 
landlord  against  a  sheriff,  for  removing  goods  taken  in 
execution,  without  paying  him  a  year's  rent,  though  the 
sheriff  is  bound  to  levy  first  for  the  rent,  and  afterwards 
for  the  execution,  and  to  set  apart  money  equal  to  the  rent 
before  he  removes  the  goods ;  still  the  form  of  declaring  is 
case  for  the  breach  of  duty,  and  not  debt  for  the  money. 
IHolroyd,  3.    That  is,  because  the  sheriff  in  such  cases  is 
a  tort-feasor.    The  statute  prohibits  him  from  removing 
the  goods  without  paying  the  rent,  and  if  he  does  so,  he 
commits  a  tort,  for  which  the  landlord  may  recover  da- 
mages.   This  is  a- very  different  case ;  here  a  debt  is  con- 
stituted, and  wherever  there  is  a  legal  obligation  to  pay, 
there  debt  lies.    Even  under  the  28  Eliz.,  c.  4,  the  sheriff 
may  maintain  debt  for  his  fees.    Com.  Dig.  Debt,  (A.)  1]. 

(a)  Vide  1  Rol.  Abr.  598,  pi.  18, 19. 
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Bat  LEY,  J. — It  is  not  necessary  in  this  case  to  decide        i825. 
whether  a  corporation  can  be  sued  upon  a  simple  contract,      ^-^^^^' 
because  with  respect  to  the  first  count  of  the  declaration      one,  &c., 
the  demurrer .  does  not  raise  that  question.    That  count  xheWABwicK 
shews  a  legal  obligation  imposed,  by  the  statute  upon  the     Gas-lioht 
defendants  to  pay  this  money  to  the  plaintiff,  and  there* 
fore,  upon  the  general  principle  of  law,  the  plaintiff  may 
maintain  an  action  of  debt  for  the  money.     It  has  been 
strongly  urged,  that  the  form  of  the  action  should  have 
been  case  and  not  debt,  as  on  the  8  Anne,  e.  14,  case  is 
the  proper  form  of  action  against  the  sheriff  for  removing 
goods  without  levying  a  year's  rent.    The  distinction  be- 
tween the  cases  is  this :  The  8  Anne  does  not  direct  the 
sheriff  to  pay  the  rent  to  the  landlord,  but  makes  it  his 
duty  to  levy  the  rent  before  he  removes  the  goods ;  and  if 
he  removes  the  goods  without  levying  the  rent,  he  is  guilty 
of  a  breach  of  duty,  and  liable  for  the  damage  arising 
therefrom.     But  this  act  of  parliament  does  direct  the 
company  to  pay  the  costs  of  obtaining  the  act  out  of  the 
first  money  subscribed,  and  those  costs  are  due  to  the 
plaintiff;  therefore  he  may  maintain  an  action  of  debt  for 
them.     I  am  clearly  of  opinion,  therefore,  that  the  first 
count  is  good.    I  am  at  present  disposed  to  think  that  the 
common  counts  are  good  also.     I  cannot  subscribe  to  the 
law  laid  down  in  Atty  v.  Parish.      I  do  not  admit  that 
where  the  contract  is  such  that  the  plaintiff  may  recover 
npon  it,  whether  it  is  by  deed,  or  not,  the  deed,  if  there 
is  one,  must  be  declared  upon ;  on  the  contrary,  the  strong 
inclination  of  my  opinion,  upon  principle,  is,  that  though 
there  is  a  deed,  still,  if  there  is  a  debt  independent  of  the 
deed,  except  that  the  amount  of  it  is  to  be  ascertained  by 
the  deed,  the  existence  of  the  deed  does  not  prevent  the 
plaintiff  from  recovering  the  debt  upon  the  common  counts. 
But  even  if  a  deed  were  necessary  in  this  case,  I  think 
that  upon  general  demurrer  we  are  warranted  in  presuming 
that  there  is  such  a  deed,  and  that  the  omission  to  set  it 
out  is  mere  matter  of  form.     I  am  therefore  of  opinion. 
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1825.        that  this  action,  generally,  is  maintainable,  and  oooie- 
-,  ^^-^^'      quently^  that  there  mnst  be  judgment  for  the  plaintiff. 

one,  £c. 

TheWAjiwicK  HoLKOYD,  J. — I  am  of  the  same  opinion.  I  think  all 
Gas-xjght  these  connts  are  supportable.  The  first  is  clearly  so,  for 
it  sets  out  all  the  facts  necessary  to  constitute  a  debt. 
The  allegation,  that  the  defendants  agreed  to  pay  the 
money>  may  be  rejected  as  surplusage,  because,  indepea^ 
dently  of  that,  the  count  states  enough  to  shew  a  kgfti 
obligation  upon  the  defendants  to  pay  the  money  to  the 
plaintiff;  and  wherever  there  is  a  legal  obligation  to  pay, 
debt  lies  for  the  money  so  payable.  Then,  as  to  the  coio- 
mon  counts,  I  think  the  action  maintainable  also,  because 
we  may  presume  the  existence  of  a  deed  upon  general  de* 
murrer,  even  if  the  defendants  are  not  liable  to  be  stied 
without  a  deed ;  and  the  not  setting  it  out  is  mere  matter 
of  form. 

Judgment  for  the  plaintiff. 


£x-parte  Smith. 
The  3  Geo.    AnDREWS  applied  to  the  Court  for  a  rule  to  re-admit 

4  c  1 02  . 

giving  in-         ^^  attorney  under  ordinary  circumstances.    The  affidavit 
creased  juris-    upon  which  he  moved,  had  been  sworn  and  delivered  to 

diction  to  the 

Court,  is  to  be  him  during  the  term,  but  it  having  been  mislaid  in  his 

UberSrlbr      c^an^l>®^^»  ^®  ^^  ^^^  prevented  from  making  the  appli- 
the  dispatch     cation  till  after  the  term  had  expired. 

of  business: 
and  an  affida- 
vit sworn  Pee  Curiam. — ^We  at  first  doubted  whether  this  mo- 
is  sufficient  to  tion  could  now  be  entertained  as  a  matter  depending  in 
>rt  mSte^  the  Court  during  the  term;  but  upon  looking  to  the  lan- 
fbre  the  Court,  guage  of  the  act  of  parliament  (a),  and  the  king's  virarrant, 
'^pci^iM  in  ^^^^^  *^®  authority  uf  which  we  are  now  sitting,  we  think 
the  Court,"      it  may.    An  affidavit  sworn  in  the  Court,  or  before  one  of 

within  the  ,  ^      ^ 

terms  of  the  («)  3  Geo.  4,  c.  102. 

act  and  the  king's  warrant  founded  thereon. 
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ite  officers^  during  the  term,  thoagh  not  Ux&x  made  nseo^        1825. 
seemfli  to  us  sufficient  to  bring  tihe  subject-matter  before      ^'^ 
the  Court,  so  as  to  render  it  '^  a  matter  depending  in  the        Smith. 
Court/'  witiiin  the  act  of  parliament.    The  act,  and  the 
jurisdiction  arising  out  of  it,  are  to  be  construed  liberally 
for  the  dispatch  of  business  and  for  the  benefit  of  the  puln 
lic;   upon  the  whole,  therefine,  we  think  that  this  is  a 
matter  oyer  which  we  have  jurisdiotion,  constituted  as  the 
Court  ie  at  present. 

Rule  granted  (a). 

(a)  See  Lyttleton  o.  Cross,  ante  vol.  v.  IS?. 


Fraser  v.  Shaw,  gent.,  one^  8&c. 

il.BRAHAM  had  obtained  a  rule  calling  upon  the  plain-      Where  a  de- 
tiff  to  shew  cause  why  it  should  not  be  referred  to  the  f  ?™*io°  ^on- 

•^  ...  tains  special 

Master  to  examine  the  declaration  in  this  case,  and  to  counts  for 
strike  out  superfluous  counts^    The  action  was  brought  for  ^^^  besides 
work  done  by  the  plaintiff  as  a  short-hand  writer  for  the  ^^«  general 
defendant  as  an  attorney,  and  the  declaration  contained  Court  will 
four  counts,  two  for  work  and  labour  as  a  short-hand  ;*riket)utthe 

lOrmer  on  mo- 

writer  specially,  and  two  for  work  and  labour  generally.       tion,  if  they 

are  plainly 
unnecessary, 

J.  Evans  shewed  cause.     This  motion  is  erroneous  in  without  refeiv 
fonxij  and  vexatious  in  substance.    In  point  of  form^  the  ^q^^ Mutter 
proper  course  in  such  cases,  is  for  the  defendant  to  apply  though  the 
to  the  Court  to  examine  the  record  and  to  strike  out  su-  form;  for  the 
perfluous  matter,  and  to  leave  it  to  them,  if  they  have  any  ^®"^.®^^'*e 

K  '  '  ^  J  J    ruleisimma- 

doubt  upon  the  subject,  to  refer  the  case  to  the  Master;  terial:  and  if 
and  not  in  the  first  instance  to  obtain  a  rule  for  referring  gucfa^aaf  *° 
the  case  to  the  Master,  Bagley  v.  Watkins(a).     In  point  contesuthe 
of  substance,  the  difference  of  expense  to  be  effected  can  will'makehhn 
amount  only  to  a  few  shillings,  and  the  defendant  ought  P^y  ^^  ^^^^9 
to  have  applied  first  to  the  plaintiff  to  know  if  he  would  fendant  is  an 
abandon  the  superfluous  counts,  before  he  put  him  to  the  ^^^^y* 

(n)  1  Chit.  Rep.  450. 
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expense  of  misrule,  which  will  amount  to  several  pounds  : 
^^^'        and  the  present  course  being  adopted  by  an  attorney,  can 
only  be  for  the  purpose  of  increasing  the  costs,  and  is 
highly  vexatious.    It  is  difficult  to  say  that  any  of  these 
gent.y  one,  &c.  eounts  are  superfluous,  therefore  the  Court  will  act  here  as 

in  the  case  of  Brindley  v.  Denham(a),  where  a  similar  ap- 
plication was  refused  by  the  court  of  Common  Pleas,  who 
said  that  they  considered  it  guite  as  vexatious  as  the 
grievance  of  which  it  complained.  At  all  events,  if  the 
Court  consider  that  there  is  any  superfluous  matter  in  this 
declaration,  they  will  strike  it  out  themselves,  without 
putting  the  parties  to  the  further  expense  of  a  reference  to 
the  Master,  and  then  they  will  think  it  just  to  discharge 
this  rule,  and  to  make  the  plaintiflT  bear  the  costs  of  it. 

Abraham,  in  support  of  die  rule^  was  stopped  by  the 
Court. 

Bay  LEY,  J. — ^The  plaintiff 's  charge  of  vexation  is  not 
well  founded,  He  has  himself  contributed  to  the  expense 
of  which  he  complains^  by  appearing  to  shew  cause  against 
this  rule,  instead  of  complying  with  the  object  of  it,  and 
striking  out  the  objectionable  counts.  Bagleyy.  Wat- 
Aiim(6),  is  a  different  case  from  this,  for  there  the  particu- 
lars of  demand  simply  stated  the  action  to  have  been 
brought  upon  a  bill  of  exchange,  and  it  was  impossible  to 
say  that  the  money  counts  were  unnecessary  there,  or  in- 
troduced for  the  purpose  of  oppression.  Here  the  special 
counts  are  clearly  unnecessary,  for  the  counts  for  work  and 
labour  generally  would  have  been  amply  sufficient  for  all 
purposes.  There  would  have  been  more  comity  about  the 
defendant's  conduct  if  he  had  made  his  first  application 
to  the  plaintiff,  instead  of  to  the  Court,  but  I  cannot  say 
that  he  was  bound  to  do  so.  As  to  the  form  of  the  rule,  it 
seems  to  me  quite  immaterial,  if  there  is  ground  for  the 
application  at  all,  for  the  cause  to  be  shewn  would  be  pre- 

(a)  2  Bing.  184.  (6)  1  Chit.  Rep.  450, 
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cisely  the  same,  whether  the  rule  were  in  one  form  or  the        W2S^ 
other.    I  take  the  rule  of  practice  to  be,  that  where  the       p^^^^^ 
matter  objected  to  is  plainly  superauous,  the  Court  them-        ^v^^^ 
selres  will  strike  it  out,  but  that  where  the  point  is  doubt-  gent.,  one,'«(c. 
M,  they  wiU  refer  it  to  the  Master  to  decide  upon  it. 
Therefore,  as  the  plaintiff  now  consents  that  we  shall  strike 
out  such  counts  as  we  think  superauous.  we  shall  strike 
out  the  two  to  which  I  have  aUuded.  without  referring  the 
case  to  the  Master;  and  the  rule  will  be  absolute  in  that 
form,  but  for  the  reasons  I  have  already  given,  the  plain- 
tiff must  pay  the  costs  of  this  application. 

Rule  absolute  with  costs  (a). 

(.)  Vide  Tidd,  6th  ed.,  et  seq.,  and  the  cases  there  wllected.    1  Chit. 
Rep.  448,  449. 


The  King  v.  the  Justices  of  Somersetshire. 

Pursuant  to  a  peremptory  mandamus  from  this  Court,  ^^  ^  |g3  ^  «^- 
the  justices  at  the  Somemtshire  Epiphanj,  sessions  heaxd  >J^ra.^^ 
the  anpeal  o(  James  Tucker(a)  against  the  decision  of  the  ^^  ^^^^ 
specWVty  sessions  for  the  hundred  of  Winters^ke,  m  to  JeexUnt^ 
thT  county  of  Somerset,    dismissing  his  apphcation  for  j^  sustained 
fdlef^^l  the  3  Geo.  4.  c,  33,  s.  2;    and  found  that  t^,J.e^^- 
Mr.  Tucker  had  sustained  damage  to  the  amount  of  30/.  lidousty  W 
by  two  ricks  of  corn,  his  property,  havmg  been  on  the  4th  ^^  ^ 
November.  1823,  wilfully  consumed  byfire    in  the  par.^  «cc.,^djou^h 
of  Yattof,,  within  the  hundred  of  Wtnterstoke.  in  the  ^^,J^l^ 

-o  .    ^^A  tKow  therefore  ordered  and  ad-  by  a  riotous 

county  of  Somerset;  and  they  tnereiore  oru  aidtumultu- 

iud^ed  the  said  sum  of  30/..  together  with  the  costs  w, , 

S:ii tthat  behalf,  to  be  paid  to  Mr.  Tucker  by  the  and^^e^;^ 
inhabitants  of  the  hundred  of  Winterstoke,  subject  to  the  p,«^^eved 

oDinion  of  this  Court  upon  the  following  case.  ^^^  ^^ 

.       q^artersessionsonappeaLaswellasbeforethejusticesatpettrsessuH-. 

(a)  Vide  Rex  ».  Tucker,  ante  vol.  v.  434. 

2  c 
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Two  ricks  of  barley  belonging  to  the  appellant,  were  oa 
the  night  of  the  3d  of  Notjember,  at  Yatton,  in  the  hun- 
dred of  Winterstoke,  maliciously  set  on  fire.    The  appel- 
lant duly  made  complaint,  according  to  the  provisions  of 
3  Geo.  4f  c.  33,  before  the  magistrates,  assembled  in  a 
petty  session,  duly  held  within  the  said  hundred,  to  re- 
cover damages.    His  complaint  was  there  dismissed,  upon 
the  ground  that  no  riot  or  tumult  was  proved  to  have 
existed.    Upon  the  trial  of  the  appeal  against  that  adju- 
dication, the  appellant  tendered  in  evidence  his  own  exam- 
ination taken  on  oath  at  the  petty  session,  agreeably  to 
the  9  Geo.  I,  c.  22,  which  was  rejected.    The  Court  ad- 
mitted the  evidence  of  the  party  aggrieved  and  of  his 
witnesses,  concerning  an  unlawful  and  malicious  fire,  and 
the  amount  of  the  damage  sustained  thereby,  without  any 
evidence  of  any  riotous  or  tumultuous  assembly,  and  found 
that  the  appellant  had  sustained  damage  by  means  of  an 
unlawful  and  malicious  fire,  without  any  riotous  or  tumul- 
tuous assembly,   and  made  the  above  order  upon  the 
hundred  of  Winterstoke.    The  questions  for  the  opinion  of 
the  Court  are,  first,  whether  under  section  1  of  3  Geo.  4, 
c.  33,  it  was  necessary  to  prove  that  the  damage  had  been 
done  by  a  tumultuous  assembly ;  and  second,  whether  the 
evidence  of  the  party  grieved  was  properly  received  at  the 
sessions.     If  the  Court  should  be  of  opinion  that  such 
proof  was  not  necessary,  and  that  the  evidence  of  the 
party  grieved  was  properly  received,  the  hundred  was 
liable ;  but  a  decision  of  either  of  those  questions  the  other 
way  would  relieve  the  hundred  from  liability. 


C.  F.  Williams,  with  whom  was  Jeremy,  in  support  of 
the  order  of  sessions.  The  first  question  turns  entirely 
upon  the  statutes  9  Geo.  1,  c.  22,  and  3  Geo.  4,  c.  33. 
By  the  former,  (sec.  7),  it  is  perfectly  clear  that  the  appel- 
lant would  have  had  a  remedy  for  the  injury  he  has  sus- 
tained by  an  action  against  the  hundred.  But  the  latter 
statute,    after  reciting  the   expense  and  inconvenience 
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attending  such  actions,  enacts,  that  where  the  damage 
sustained  shall*  not  exceed  30/.,  the  right  of  bringing  such 
actions  shall  be  taken  away,  and  that  the  party  grieved 
shall  have  a  summary  remedy  in  the  mode  thereinafter 
specified.  It  will  be  contended  on  the  other  side  that  the 
latter  statute  applies  only  to  cases  where  the  injury  is 
committed  by  a  riotous  and  tumultuous  assembly ;  but  the 
old  remedy  is  taken  away  in  all  cases  of  mischief  done  by 
riotous  and  disorderly  persons,  or  done  unlawfully  and 
maliciously:  the  new  remedy,  therefore,  must  have  been 
intended  to  be  co-extensive  with  the  old  one,  because  else 
the  party  in  a  case  like  the  present  would  have  no  remedy 
at  all,  which  certainly  was  not  the  object  of  the  legislature. 
Indeed  the  contrary  is  evident;  for  the  new  statute  ex- 
preedy  refers  to  damages  committed  by  riotous  and  tu- 
multuous assemblies,  and  by  unlawftd  and  malicious 
offenders  generally,  and  the  preamble  declares  the  object  of 
the  act  to  be,  not  pierely  to  take  away  any  pre-existing 
legal  ranedy,  but  to  substitute  another  which  should  be 
equally  beneficial  to  the  party  grieved,  and  less  expensive 
to  the  hundred.  Then,  with  respect  to  the  second  ques- 
ti<m,  there  is  no  ground  for  saying  that  the  evidence 
of  the  party  grieved  was  impr<^erly  admitted,  for  it  was 
admitted  ex  necessitate^  His  written  examination  was 
tendered  and  rejected,  and  then  his  parol  testimony  be- 
came necessarily  admissible,  for  without  the  one  or  the 
other  the  facts  of  the  case  could  not  be  ascertained,  and 
justice  could  not  have  been  done.  The  appellant,  there- 
fore^  having  been  examined,  ''from  necessity,  on  default 
of  other  proof  (a),  was  a  competent  witness.  [Here  the 
Court  stopped  him]. 
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Barnard  and  Erie  control.  The  latter  of  these  statutes 
18  not  to  be  construed  with  reference  to  the  former,  which 
was  clearly  intended  to  apply  to  injuries  conunitted  by  a 
number  of  persons  "acting  in  concert    ''The  9  Geo.  1, 

(a)  Vide  Phil.  £▼.  3d  edit  58, 70,  and  the  cases  there  cited. 
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1825.         c.  22,  commonly  called  the  Waltham  Black  Act,"  is  said  by 
Blackstone,  J.,  to  have  been  '*  occasioned  by  the  devasta- 

V.  tions  committed  near  Waltham^  in  Hampshire,  by  persons 

Justices      ^^  disguise,  or  with  their  faces  blacked,  who  seem  to  have 

of  resembled  the  Roberdsmen,  or  followers  of  Robert  Hoodf 

that  in  the  reign  of  Richard  the  First  committed  great 
outrages  on  the  borders  of  England  and  Scotland"{b). 
Every  act  of  parliament  which  gives  a  remedy  against  the 
hundred,  from  the  hue-and-cry  act  downwards,  speaks  of 
injuries  committed  with  violence,  and  by  a  number  of 
persons  acting  in  concert.  The  principle  upon  which  this 
species  of  remedy  was  originally  given,  was  to  compel  the 
inhabitants  of  the  hundred  to  preserve  the  public  peace ; 
and  injuries  committed  in  secret,  and  without  violence, 
do  not  seem  to  come  within  that  principle.  If  this  be  so, 
there  is  an  obvious  reason  why  the  legislature  intended  to 
confine  the  remedy  given  by  the  3  Geo.  4,  c.  33,  to  inju- 
ries committed  by  riotous  and  tumultuous  assemblies;  and 
upon  any  other  principle  it  seems  impossible  to  account 
for  the  introduction  of  the  words  ''  riotous  and  tumultuous 
assembly  of  persons "  at  the  close  of  the  first  section  of 
that  statute.  But  even  if  the  general  intention  of  the 
legislature  is  doubtful,  it  is  plain  that  they  have  not  pro- 
vided any  remedy  to  meet  this  particular  case.  The  act 
imposes  a  burden  upon  the  public,  and  gives  the  justices 
at  petty  sessions  an  important  summary  jurisdiction;  it 
must,  therefore,  be  construed  strictly.  By  section  2,  the 
party  injifred  is  directed  within  a  limited  time  to  give 
notice  to  certain  persons,  ''of  such  riotous  and  tumul- 
tuous assembly  having  taken  place,  and  the  nature  and 
amount  of  the  injury  sustained,''  as  a  preliminaiy  step; 
but  if  no  such  assembly  has  taken  place,  the  party  can- 
not give  any  such  notice,  or  take  any  such  preliminary 
step ;  consequently  he  cannot  put  himself  in  a  situation 
to  call  upon  the  hundred  for  relief.  By  section  4,  the 
justices  are  empowered  ''to  examine  the  party  aggrieved, 

(6)  4  Bl.  Comm.  246. 
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and  his  witnesses^  touching  such  riotous  and  tumilltuous 
assembly^  and  the  damage  thereby  sustained,  and  ''if 
they  find  that  he  has  suffered  any  injury  by  the  means 
aforesaid,  to  make  an  order  of  money  to  be  paid  '^  to  him. 
Their  power  of  inquiry,  therefore,  is  limited  to  cases  of 
riot,  and  they  can  no  more  examine  into  and  give  relief 
for  an  injury  committed  secretly  in  the  night,  and  without 
violence,  than  they  can  examine  into  a  highway  robbery^ 
or  a  burglary.  Secondly,  it  was  against  all  the  rules  of 
evidence  to  admit  the  appellant  as  a  witness  to  prove  his 
own  case.  He  was  a  party  interested,  and  therefore  an 
incompetent  witness  by  the  common  law,  and  nothing  but 
the  authority  of  an  act  of  parliament  will  render  him  com- 
petent. But  there  was  no  such  authority,  for  though  the 
3  Geo,  4,  c.  33,  does  render  the  testimony  of  the  party 
grieved  admissible  at  the  petty  session,  it  does  not  extend 
that  operation  to  an  appeal.  Neither  was  he  admissible 
as  a  witness  ex  necessitate  rei,  for  the  nature  of  the  injury 
complained  of  did  not  necessarily  leave  the  facts  of  the 
case  exclusively  within  his  own  knowledge,  and  therefore 
he  might,  and  if  so  was  bound  to  have  proved  his  case  by 
the  evidence  of  disinterested  individuals,  and  not  by  his 
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Baylby  J. — It  must  be  admitted  that  there  is  some 
inaccuracy  in  the  3  Geo.  4,  c.  33,  and  an  omission  to  pro- 
vide in  express  terms  for  the  case  now  under  consideration ; 
but,  looking  at  the  act  as  a  whole,  and  keeping  in  view  the 
evident  object  of  the  legislature  in  passing  it,  I  am  clearly 
of  opinion  that  the  party  grieved  in  this  case  has  a  remedy 
against  the  hundred,  and  that  his  evidence  was  properly 
received  at  the  sessions.  This  act  does  not  profess  to  take 
away  any  pre-existing  remedy;  its  avowed  object  is  merely 
to  substitute  in  certain  cases  a  new  mode  of  relief  for  the 
old  one.  The  preamble  recites  seven  acts  of  parliament. 
Of  six  of  them  it  speaks  as  relating  to  offences  committed 
by  riotous  and  tumultuous  assemblies ;  but  when  it  speaks 
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of  the  9  Geo.  I,  c.  22,  as  relating  to  the  offeDce  in  quesdon, 
it  drops  that  expression  and  proceeds  thus : — ^''And  where- 
as great  expenses  are  incurred  in  recovering  a  compen- 
sation for  small  damages,  by  proceeding  under  actions  at 
law,  in  compliance  with  the  directions  of  the  said  statutes, 
the  costs  greatly  exceeding  in  many  instances  the  amount 
of  the  damages.    And  whereas  for  the  relief  of  the  inhabi- 
tants of  the  several  cities,  &c.,  in  which  such  mischief 
may  be  done  by  riotous  and  disorderly  persons,  or  may  be 
done  unlawfully  and  maliciously^  it  will  be  attended  with 
great  public  benefit,  that  the  damages  not  exceeding  a  cer- 
tain amount  should  be  recovered  by  a  shorter  and  more 
summary  process  than  is  directed  by  the  said  recited  acts: 
be  it  therefore  enacted/'  &c.    The  introduction  there  of 
the  words  ''  or  may  be  done  imlawfuUy  and  maliciously,^ 
as  applied  exclusively  to  the  9  Geo.  1,  c.  22,  is  by  no 
means  unimportant ;  and  the  preamble  shews  clearly  that 
the  new  act  was  intended  to  apply  to  cases  within  the 
9  Geo,  1,  c.  22,  s.  7,  the  same  as  to  those  within  the  other 
recited  acts.    The  same  distinction  with  respect  to  the 
9  Geo.  1,  c.  22,  pervades  the  enacting  part  of  the  statute. 
Section  1,  enacts,  that  where  the  damage  shall  not  exceed 
30/.,  no  person  shall  maintain  any  action  for  or  on  account 
of  the  injury  sustained  by  the  demolishing,  &c.,  wholly  or 
in  part,  any  church,  &c.,  or  any  dwelling-house,  &c.,  by 
any  persons  unlawfully,  riotously,  and  tumultuously  assem- 
bled ;  using  the  same  terns  with  reference  to  every  one 
of  the  recited  acts,  except  the  9  Geo.  1,  c.  22,  as  to  which 
it  says,  "or  for,  or  on  account  of  the  loss,  injury,  or 
damage  sustained  by  the  unlawfully  or  maliciously  killing 
or  maiming  of  any  cattle,  cutting  down  or  destroying  any 
trees,  setting  fire  to  any  house,  bam,  or  out-house,  hovel, 
cock,  mow,  or  stack  of  com,  straw,  hay  or  wood: "  and 
afterwards,  in  a  separate  sentence  adds,  "  or,  for,  or  on 
account  of  the  loss,  injury  or  damage  sustained  by  the 
setting  fire  to  or  destroying  any  ricks  or  thrashing  ma- 
chines, by  the  act  or  acts  of  any  riotous  or  tumultuous 
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assembly  of  persons  "  'Now,  the  latter  provision  is  wholly 
inapplicable  to  a&y  thing  either  in  the  9  Geo.  I,  c.  22,  or 
any  of  the  other  recited  acts,  and  must  consequently 
either  be  rejected  alt^ether  as  surplusage^  or  be  taken  as 
introducing  a  new  remedy  in  a  case  where  there,  was  no 
remedy  before.  The  same  section  then  provides  that 
*'  where  any  house^  &e.)  ^ball  have  been  so  destroyed,  or 
any  such  killing  of  cattle,  or  setting  fire  to  any  house,  &c., 
shall  have  been  c<»nmitted,  and  the  damage  shall  not 
amouii^  to  30/.,  the  amount  of  such  damage  shall  be  re- 
covered only  by  the  ways  and  means  thereinafter  directed." 
The  word  *'  such  "  in  that  part  of  the  section  must  have 
refierence  to  the  injuries  previously  mentioned  in  the  same 
section,  and  the  injury  by  setting  fire  to  houses,  &c.  there 
mentioned,  is  one  committed  unlawfully  and  maliciously, 
and  not  one  committed  by  a  riotous  and  tumultuous  as- 
sembly. Now,  the  ways  and  means  of  recovering  the 
amount  of  the  damage,  should  be  adequate  to  all  the  cases 
ot  injury  previously  enumerated.  Would  they  be  so,  if  the 
act  were  to  be  construed  so  as  not  to  apply  to  the  present 
case?  Clearly  not.  In  order  to  obtain  relief  under  sec- 
tion 2,  where  any  house,  &c*,  shall  have  been  destroyed, 
or  vaj  such  killing  or  maiming  of  cattle,  or  setting  fire  to 
any  house,  bam.  Sic.,  done  or  committed/'  the  party 
grieved  must  give  notice  ''  of  such  riotous  and  tumultuous 
assembly  having  taken  place ; "  and  it  has  been  rightly 
argued  that,  accumtdy  speaking,  the  word  "such"  must 
confine  the  remedy  to  cases  where  the  injury  has  been 
done  by  a  riotous  and  tumultuous  assembly.  But  what 
would  be  the  consequence?  The  consequence  of  that 
literal  construction  of  the  act  would  be  that  no  remedy 
would  be  provided  for  one  species  of  injury,  which  the 
preamble  of  the  act  clearly  proves  the  legislature  intended 
should  have  a  remedy  provided  for  it.  Are  we  to  give  an 
act  of  parliament  a  construction  from  which  such  a  con- 
sequence must  foUow  1  I  think  not.  I  think  -we  are  not 
to  construe  the  statute  literally,  but  that  we  must  consider 
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the  notice  of  the  riotous  and  tumultuous  assembly  to  be 
inserted  as  an  example  only,  and  that  we  must  read  the 
clause  as  requiring  notice  of  such  offence,  so  as  to  make 
the  remedy  provided  co-extensive  with  the  injuries  de- 
scribed.    If  that  be  the  proper  construction  of  the  second 
section^  it  will  apply  with  equal  propriety  to  the  fourth, 
which  empowers  the-  justices  at  petty  sessions  '^  to  hear 
and  examine  the  paM^y  aggrieved,  and  his  witnesses,  touch- 
ing or  concerning  such  riotous  and  tumultuous  ass^nbly;" 
and  that  seems  the  more  reasonable,  because  that  section 
speaks  of  the  party  aggrieved  generally,  and  not  of  the 
party  aggrieved  by  the  act  of  a  riotous  and  tumultuous 
assembly,  and  must,  therefore,  be  considered  as  extending 
to  parties  aggrieved  by  any  of  the  offisnces  before  enume- 
rated.    For  these  reasons  I  am  of  opinion,  that  although 
there  has  clearly  been  an  error  in  the  framing  of  the  act, 
either  by  introducing  the  9  Geo,  1,  c.  22,  after  the  first 
section  had  been  made,  and  not  varying  the  second  and 
fourth  sections  so  as  to  meet  that  introduction,  or  by  some 
other  means  upon  which  it  were  now  in  vain  to  speculate, 
still  the  proper  construction  of  it  is  to  treat  the  second 
and  fourth  sections  as  co-extensive  with  the  cases  to  which 
the  recited  acts  applied,  and  thus  to  hold  that  the  present 
case  is  within  the  operation  of  the  statute.    The  other 
point  seems  to  me  too  plain  for  argument,  for  I  can  hare 
no  doubt  that  the  same  evidence  was  admissible  before 
the  sessions  on  appeal,  which  the  statute  makes  admissi- 
ble before  the  justices  at  petty  sessions.    The  order  of 
sessions,  therefore,  must  be  affirmed. 

HoLRoYD,  J.,  concurred. 


\ 


Order  of  sessions  affirmed  (a). 


(a)  LiTTLEDALE,  J.,  was  absent  on  the  winter  circuit. 
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The  King  v.  Clear^  and  another.  1825. 

1  HIS  was  a  rule  calling  upon  the  defendants^  church-  The  Court 
wardens  of  the  parish  of  Billinghurst,  in  the  county  of  ^^m^damlw 
Sussex,  to  shew  cause  why  a  writ  of  mandamus  should  not  *<>  churchwar- 

dens  to  allow 

issue  directed  to  them^  and  commanding  them  to  permit  an  inspection 
/.  Puttock,  an  inhabitant  of  the  parish,  assessed  to  the  ®^  ^^^"  ^^' 

'  .  .     *  counts,  under 

relief  of  the  poor,  from  time  to  time,  and  at  all  reasonable  17  Geo,  2,  c. 

times,  to  inspect  the  accounts  of  the  churchwardens  and  ^j^J  applicanT* 

overseers  of  the  poor  of  the  parish  for  the  years  ending  states  some 

at  Lady-day,  1821,  1822,  1823,  and  1824,  respectively,  Fo'i^desS"'^ 

upon  making  the  payments,  &c.,  required  by  the  statute  ^^h  inspeo- 
17   Geo.  2,  c.  38;  and  it  was   obtained  upon  an  affi-      s.Hoftbe 

davit  of  J.  Putfock,  stating,  that  he  had  repeatedly  ap-  ^^*»  ^*"^^^  "^- 

,  ^  r  J     r     poses  a  pe- 

plied  for  leave  to  inspect  the  accounts,  and  had  tendered  nalty  upon 

1%       w 

the  necessary  payments,  but  had  constantly  been  refused :  denTwrong- 

but  he  did  not  state  that  he  had  any  or  what  reason  for  fully  refusing 
.  ,  .       ,     .  ,    -  ■  an  inspection. 

Wishing  to  mspect  the  accounts. 


Brodrick  shewed  cause.  In  order  to  support  this  rule, 
the  applicant  must  establish  two  propositions :  first,  that 
he  has  a  specific  legal  right;*  and,  second,  that  he  has  no 
specific  legal  remedy.  The  right  depends  upon  the  17 
Geo,  2,  c.  38,  s.  1,  and  this  party  is  not  within  the  opera- 
tion of  that  clause.  He  does  not  demand  an  inspection  of 
the  accounts  for  the  year  ending  at  Lady-day,  1825,  and 
he  has  no  right  to  demand  an  inspection  of  the  accounts 
of  prior  years ;  for  the  act  directs  that  the  accounts  shall 
yearly,  and  every  year,  be  entered  in  books,"  and  that 
the  said  books  shall  be  carefully  preserved,''  and  that  the 
parish  officers  shall  **  permit  any  person  assessed  to  in- 
spect the  same:*'  clearly  limiting  the  right  of  inspection  to 
the  accounts  of  the  year  last  past.  Again,  the  only  object 
of  allowing  the  inspection  is  to  give  the  party  an  opportu- 
nity to  appeal;  and  in  this  case  the  time  for  appealing  had 
expired  with  respect  to  all  the  accounts,  except  those  for 
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1825.        the  year  ending  at  Lady^day^  1825.    Seccmdiy,  this  party 
r^^'      had  a  remedy  under  s.  14,  of  the  act,  which  imposes  a 
V.  penalty  upon  any  churchwarden  or  overseer  who  shall  neg- 

aod  anoto.  '^*  ^^  refuse  to  obey  and  perform  the  several  orders  and 
directions  of  the  act,  or  any  of  them.  This  party  therefore 
fails  in  establishing  either  of  the  propositions  necessary  to 
entitle  him  to  ask  for  a  mandamus,  and  therefore  the 
Court  have  no  jurisdiction  to  grant  it.  Rex  v.  Clapham{a), 
and  Rex  v.  Bletskow(b)y  will  be  cited  on  the  other  side, 
but  they  are  distinguishable  from  the  present  case,  for  in 
both  those  cases  the  apphcation  was  by  parish  officens 
against  their  predecessors;- but  even  if  the  Court  should 
think  that  upon  the  authority  of  those  cases  they  have  ju- 
risdiction here,  still  as  the  party  has  not  thought  proper 
to  state  any  ground  or  reason  for  the  inspection,  the  Court 
will  not  interfere  to  enable  him  to  obtain  it. 

Long,  contrii.  The  preamble  of  the  17  Geo.  2,  c.  38, 
shews  that  its  application  was  intended  to  be  general.  It 
states  that  by  reason  of  defects  in  the  43  Eliz.  c.  2,  the 
money  raised  for  the  relief  of  the  poor  was  liable  to  be  mis- 
applied, and  for  remedy  thereof,  enacts  that  churchwar- 
dens and  overseers  shall  deliver  to  their  successors  their 
books  of  accounts,  and  that  every  person  assessed,  or  lia- 
Ue  to  be  assessed,  shall  be  permitted  to  inspect  them,  at 
all  seasonable  times.  There  are  no  words  which  limit  the 
right  of  inspection  to  the  last,  or  to  any  particular  year, 
or  which  shew  that  the  object  of  the  inspection  was  con- 
fined to  the  purpose  of  appealing.  This  is  a  remedial  act, 
and  must  be  construed  liberally.  Rex  v.  Clapham  is  a  de- 
cisive authority  in  favour  of  this  application.  There  the 
Court  granted  a  mandamus  to  compel  the  former  overseer 
to  deliver  the  books  of  poor  rates  to  his  successor,  and 
said,  "  they  are  public  books,  and  ought  to  be  delivered 
over  by  one  overseer  to  another,  that  aU  the  parishioners 
may  have  access  to  them,  and  the  overseer  and  church- 

(a)  1  WiUon,  305.  (b)  1  Bott  300. 
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ivarden  for  the  time  being  ought  to  have  the  custody         i825. 

thereof."    Rex  v.  Bletshow  is  a  similar  case.    The  14th     If^^^' 

The  KiHo 

section  is  no  answer  to  this  rule,  because  the  penalty  there  v. 

imposed  is  given,  not  to  the  party  aggrieved,  but  to  the  a^^J^other 
churchwarden  or  overseer  for  the  use  of  the  poor;  that, 
therefore,  is  no  remedy,  and  does  not  at  all  affect  the  ques- 
tion. It  is  no  objection  that  the  party  has  not  stated  for 
what  purpose  he  desires  the  inspection,  for  the  statute  does 
not  confine  the  inspection  to  any  specific  purpose,  but 
gives  every  parishioner  a  general  right  to  examine  the  ac- 
counts for  his  own  satisfaction. 


Bayley,  J. — I  am  clearly  of  opinion  that  the  statute 
17  Geo.  2,  c.  38,  does  not  give  parishioners  a  general  right 
of  inspecting  the  accounts,  but  that  it  gives  a  limited  right 
of  inspection  for  the  remedy  of  the  evils  mentioned  in  the 
preamble,  and  for  that  only.  It  seems  to  me,  therefore, 
that  the  person  making  such  an  application  as  the  present, 
is  bound  to  shew  the  purpose  for  which  he  desires  the 
inspection,  and  that  his  purpose  is  one  connected  with  the 
general  interests  of  the  parish,  and  not  arising  out  of  his 
own  personal  convenience  or  caprice.  Here  no  purpose 
whatever  is  stated,  and  upon  that  ground  I  think  this  rule  ^ 
must  be  discharged.  With  respect  to  the  14th  section,  I 
think  it  right  to  add,  that  it  furnishes  no  answer  to  this 
application;  the  penalty  is  not  given  as  a  compensation  to 
the  party  aggrieved,  but  is  imposed  as  a  punishment  upon 
the  parish  officer  offending:  and  if  it  can  be  called  a  re- 
medy at  all,  it  is  cumulative,  and  does  not  interfere  with 
the  real  remedy  provided,  namely,  the  inspection  of  the  ac- 
counts. 

HoLBOYD,  J. — I  am  also  of  opinion  that  this  party  has 
not  brought  before  the  Court  any  sufficient  ground  for 
their  granting  him  the  writ  for  which  he  asks.  Lord 
Chief  Baron  Comyns  says  (a),  that  the  writ  of  mandamus 

(a)  Com.  Dig.  Mandamus  (D). 


The  King 
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1825.         is  granted  to  prevent  failure  of  justice,  and  for  the  execu- 
tion of  the  common  law,  or  of  a  statute,  or  of  the  king's 
V.  charter;  but  not  as  a  private  remedy  to  the  party.    This 

and  aflo^er  ^ppli^^tnt  has  not  brought  himself  within  that  rule,  because 
he  has  not  stated  the  purpose  for  which  he  desires  to  in- 
spect the  books.  A  mandamus  cannot  be  granted  to  en- 
force a  mere  private  right,  and  this  person's  right  of  in- 
spection, as  a  parishioner,  is  a  mere  private  right.  Un- 
doubtedly the  penalty  imposed  by  the  14th  section  is  not 
such  a  specific  legal  remedy  as  would  prevent  our  inter- 
fering, but  the  party  must  shew  some  ground  for  the  ap- 
plication, and  that  ground  must  be  of  a  public  nature:  and 
as  he  has  not  done  that  in  this  case,  I  think  the  rule  must 
be  discharged. 

■ 

LiTTLEDALE,  J. — ^Thc  words  of  the  first  section  are 
certainly  general,  but  not  so  general  as  to  entitle  a  pa- 
rishioner to  an  inspection  without  having  some  public 
ground  for  desiring  it.  Personal  convenience  or  curiosity 
is  not  a  su£Scient  ground.  Here  no  ground  whatever  is 
stated.  It  cannot  be  for  the  purpose  of  appeal,  because 
the  time  for  appeal  has  expired,  and  it  is  di£Scult  to  ima- 
gine any  other  reasonable  purpose  that  the  party  could 
have.  The  14th  section  is  no  answer  to  this  application, 
but  for  the  reasons  already  stated  the  application  is  clearly 
unfounded. 

Rule  discharged,  but  without  costs. 


Bloxam  and  another,  assignees  of  Saxby,  a  bankrupt,  t?. 

Saunders  and  others. 

The  pur-  A  HOVER  for  a  quantity  of  hops.  At  the  trial,  before 
chaserofgoods  Abbott,  C.  J.,  at  the  London  adjourned  sittings  after  Tri- 
tain  trover  for  ^^X^  term,  1824,  the  plaintiffs  obtained  a  verdict,  damages 

them,  without 

paying  the  price ;  for  though  he  acquires  the  right  of  property  by  the  purchase,  he  can 
only  acquire  the  right  of  possession  by  the  payment:  and  in  order  to  mniptftin  trover,  he 
must  have  both  the  right  of  property,  and  the  right  of  possession. 
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3000/.,  subject  to  the  ppinion  of  the  Court  upon  the  fol- 
lowing case. 

The  plaintiffs  were  the  assigness  of  J.  R.  Saxby,  a 
bankrupt,  under  a  commission  of  bankrupt  duly  issued 
against  him  on  the  6th  January,  1824.  The  act  of  bank- 
ruptcy was  committed  on  the  Ist  November,  1823,  the 
bankrupt  having  on  that  day  surrendered  himself  to 
prison,  where  he  lay  more  than  two  months.  The  de- 
fendants were  hop  factors  and  merchants  in  the  borough 
of  Southwark.  Previous  to  the  bankruptcy,  the  bankrupt 
had  been  a  dealer  in  hops,  and  on  the  7th,  16th,  and  23rd 
August,  he  purchased  from  the  defendants,  the  hops, 
among  others,  for  which  this  action  was  brought.  Bought 
notes  were  delivered  in  the  following  form : — "  Mr.  John 
Robert  Saxby,  of  Saunders,  Parkes,  and  Co.,  T.  M.  Sim- 
mons, eight  pockets,  at  1555.,  8th  August,  1823."  Part 
of  the  hops  were  weighed,  and  an  account  of  the  weights 
was  delivered  to  Saxby  by  the  defendants.  The  samples 
were  given  to  the  bankrupt,  and  bills  of  parcels  were  also 
delivered  to  him,  in  which  he  was  made  debtor  for  six  dif- 
ferent parcels  of  hops,  the  amount  of  which  was  739/. 
The  usual  time  for  payment  in  the  trade  was  the  second 
Saturday  subsequent  to  a  purchase.  Part  of  the  hops  be- 
longed to  the  defendants,  and  part  they  sold  as  factors,  but 
they  sold  all  in  their  own  names,  it  being  the  custom  in 
the  hop  trade  to  do  so.  It  was  proved  that  the  bankrupt 
bad  said  more  than  once,  that  the  hops  were  to  remain  in 
the  defendant's  hands  till  paid  for,  and  that  he  said  so 
when  he  was  about  buying  one  of  the  parcels  of  hops  for 
vrhich  the  action  was  brought.  The  bankrupt  did  not  pay 
for  the  hops,  and  on  the  6th  September,  1823,  the  defen- 
dants wrote  to  the  bankrupt,  and  desired  him  to  *^  take  no- 
tice, that  unless  he  paid  for  the  hops  they  had  sold  him, 
on  or  before  Tuesday  then  next,  the  defendants  would  pro- 
ceed to  re-sell  them,  holding  him  accountable  for  any  loss 
which  might  arise  in  consequence  thereof."  Before  the 
bankruptcy  the  defendants  did  not  sell  any  parcel  of  hops 
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without  the  bankrupt's  express  assent.  After  the  notice 
akeady  stated  the  defendants  sold  some  parcels  of  the 
hops,  but  in  one  instance  the  bankrupt  refused  to  allow 
the  defendants  to  sell  a  parcel  of  hops  to  a  person  named 
by  them  at  the  price  offered,  and  that  parcel  was  accord- 
ingly sold  by  the  defendants,  before  the  bankruptcy,  to 
another  person,  by  Saxb^s  authority.  On  another  occa- 
sion, in  the  month  of  September,  the  bankrupt  had  em- 
ployed a  broker  to  sell  another  parcel  of  the  hops,  but  the 
defendants  refused  to  deliver  them  without  being  paid  for 
them.  After  the  act  of  bankruptcy  the  defendants  sold 
hops  of  the  bankrupt's  to  the  amount  of  380/.  19s.  6d. 
The  defendants  delivered  account  sales  of  the  hops  so  sold 
by  them  after  the  bankruptcy.  The  hops  were  stated  to 
be  sold  for  Saxby,  and  he  was  charged  warehouse  rent 
from  the  30th  August,  and  also  commission  on  the  sales. 
Besides  the  hops  purchased  from  the  defendants,  the 
bankrupt  placed  in  their  warehouse  nineteen  pockets  of 
hops  for  sale  by  them,  as  factors,  of  which  fifteen  pockets 
were  sold  on  and  after  the  13th  January,  1824,  of  the 
value  of  111.  19«.  5d.,  and  of  which  four  remained  in  their 
warehouse  at  the  time  of  the  trial,  which  four  were  of  the 
value  of  14/.,  and  there  were  also  unsold  of  the  hops  pur- 
chased from  the  defendants,  seven  bags,  66  pockets,  of  the 
value  of  251/.  ISs.  6J.  There  was  a  demand  by  the  plain- 
tiffs of  these  hops,  and  a  tender  of  the  warehouse  rent  and 
charges,  and  a  refusal  on  the  part  of  the  defendants  to  de- 
liver them,  before  the  action  brought.  The  jury  found 
that  the  defendants  did  not  rescind  the  sale  made  by  them 
to  the  bankrupt. 


J.  Evans,  for  the  plaintiffs.  The  assignees  are  entitled 
to  a  verdict  for  the  full  amount  of  the  hops.  Their  claim 
to  the  nineteen  pockets  will  hardly  be  disputed.  They 
were  the  property  of  the  bankrupt,  deposited  by  him  in 
the  hands  of  the  defendants,  as  factors,  for  sale,  and  there- 
fore it  is  impossible  to  say  that  his  assignees  are  not  enti- 


MICHAELMAS   TERM,  SIXTH    GEO.  IV. 

tied  to  recover  the  full  value  of  them.    The  other  parcds 
stand  in  a  somewhat  different  situation.    They  were  sold 
by  the  defendants  to  the  bankrupt  on  credit^  and  were  to 
be  paid  for,  according  to  the  usage  of  the  trade,  on  the 
seccmd  Saturday  after  the  sale :  the  defendants,  therefore, 
could  have  no  lien  upon  them,  except  by  a  special  agree- 
ment made  between  the  parties  for  that  purpose,  for  the 
property  in  them  vested  in  the  bankrupt  from  the  moment 
of  the  sale.     For  this  Lord  Chief  Baron  Cofnyns  is  an  au- 
thority.    He  says,  "  If  a  man  agree  for-  goods  at  such  a 
price,  the  bargain  shall  be  void  if  the  money  be  not  paid 
immediately.   -  For  in  every  bargain,  payment  ought  to  be 
made  upon  the  delivery  of  the  goods,  except  where  a  fu- 
ture day  is  agreed  upon  for  the  payment.''    And  again, 
*'  If  a  sale  be  of  goods  for  such  a  price^  and  a  day  of  pay- 
ment limited,  the  contract  will  be  good,  and  the  property 
altered  by  the  sale,  though  the  money  be  not  paid  (a)." 
He  cites  Dyer  30,  a,  and  other  authorities  to  the  point, 
and  the  principle  has  been  recognized  and  acted  upon  in 
modem  cases.      Hansonv,  Meyer(b),  Ruggr.  Minett{c). 
It  is  true  that  the  hops  remained  in  the  warehouse  of  the 
defendants,  but  that  does  not  alter  the  case,  because  the 
bankrupt  was  charged  the  warehouse  rent  upon  them, 
and,  therefore,  they  were,  by  construction  of  law,  as  much 
in  his  possession,  as  if  they  had  been  actually  removed 
into  his  own  warehouse.     Hurry  v.  Mangles{d),  Harman 
v.  Anderson{e).    Confining  the  consideration  of  the  case 
then  to  the  written  contract,  the  result  is,  that  the  plain- 
tiffs at  the  time  when  the  goods  were  sold  by  the  defend- 
ants, had  both  the  right  of  property  and  the  right  of  pos- 
session, and  consequently  are  entitled  to  maintain  trover 
for  their  fall  value.      But,  it  will  be  contended,  that 
though  the  written  contract,  on  the  face  of  it,  purports  to 
shew  that  the  goods  were  to  be  delivered  immediately,  the 
parol  evidence  went  to  shew  that  they  were  not  to  be 
delivered  till  they  were  paid  for :  and  that  evidence  it  will 

(a)  Com.  Dig.  Agreement,  (B).  (6)  6  East,  614. 

(c)  11  East,  210.        (d)  1  Camp.  452.        (e)  2  Camp.  243. 
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be  argaed,  was  admissible.    That  evidence,  however,  was 
clearly  not  admissible,  because  the  effect  of  it  was  to  vary 
the  written  contract.      [Bayley,  J.     What  is  there  on  the 
face  of  the  written  contract,  to  shew  that  the  goods  were 
sold  on  credit?]     Perhaps  that  does  not  appear  upon  the 
face  of  the  written  contract,  but  it  was  the  general  usage 
of  the  trade,  and  consequently  it  might  be  proved  by  parol 
evidence,  though  not  expressed  in  the  written  contract, 
because  that  went  only  to  explain,  and  not  to  vary,  the 
written   contract.      Charletonv,  Cotesworth(a\   Ulede  v* 
W alters (b),  Gabay  v.  Lloyd {c),  Palmer  v.  Blackburn{d), 
Meres  v.  AmeU{e),  Hughes  v.  Statham(f).     IBayUy,  J. 
If  parol  evidence  of  the  usage  was  admissible  to  explain 
the  written  contract  in  that  respect,  why  was  not  parol 
evidence  of  the  declarations  of  the  bankrupt  admissible  to 
shew  that  the  goods  were  not  to  be  delivered  till  they  were 
paid  for,   and   to  explain   the   written  contract  in  that 
respect?]    The  latter  would  have  gone  further  than  ex- 
planation;   it  would  have  been  in  contradiction  of  the 
written  contract :  besides  the  rule  as  to  admitting  parol 
evidence  of  the  usage  of  trade  does  not  extend  so  far. 
But,  supposing  that  the  defendants  ever  had  a  lien,  it 
arose  out  of  a  special  agreement,  which  was  put  an  end  to 
by  the  sale,  and  the  lien  of  course  with  it :  for  a  factor's 
lien  exists  during  such  time  only  as  he  has  possession  of 
the  goods,  and  if  he  parts  with  the  possession  after  the 
lien  has  attached,  the  lien  is  gone.     Parry  v.  Dawson(g)f 
Sweet  V.  Pym{h),  Lickbarrow  v.  Mason {i).     The  hops 
were  sold  upon  credit,  therefore  the  property  in  them 
passed  immediately  to  the  buyer,  and  the  seller  had  no 
lien:  they  were  actually  delivered  to  the  bankrupt,  and 
the  defendants  might  at  any  time  have  brought  an  action 
against  him  for  goods  sold  and  delivered.     IBayky.  J* 

(a)  1  Ry.  &  Moo.  175.  (/)  Ante,  vol.  ri.  219. 

(6)  3  Camp.  16.  (g)  Z  Anstr.  710. 

(c)  Ante,  vol.  v.  641.  (A)  1  East,  4. 

Id)  lBing.61.  7  Moore.  339, S.C.  (»)  6  East,  27,  n. 
(c)  3  Wilson,  275. 
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Are  you  warranted  in  saying  that  they  were  actually  de- 
livered ?  They  remained  in  the  possession  of  the  defend- 
ants. When  they  were  over  due,  could  the  bankrupt  have 
brought  an  action  against  the  defendants  for  not  deliver- 
ing?] It  is  submitted  that  he  clearly  could.  [Bay ley,  J. 
The  defendants  would  have  had  a  right  to  stop  the  goods 
in  their  trannitus  to  the  bankrupt,  or  in  the  hands  of  a 
third  person,  upon  discovering  his  insolvency;  then  bad 
they  not  equally  a  right  to  stop  them  before  their  transitus 
began,  and  while  they  remained  in  their  own  hands?]  It 
is  submitted  that  they  had  no  right  of  stoppage  in  transitu, 
and  they  certainly  never  entertained  any  design  or  inten- 
tion of  that  nature.  They  delivered  account  sales  to  the 
bankrupt,  and  charged  him  commission  and  warehouse 
rent :  all  those  acts  combined,  shew  an  actual  delivery  of 
the  goods  to  the  bankrupt.  [Bayley^  J.  Is  a  seller  bound 
to  deliver  goods  to  a  buyer  pursuant  to  a  bargain,  when  he 
knows  that  if  he  does,  he  must  of  necessity  lose  both  the 
goods  and  the  price  of  them?  [Uttledale,  J.  In  Langfort 
V.  Tiler  (fi).  Lord  Holt  said  this :  ''  If  a  bargain  be  made, 
and  earnest  given,  without  an  express  agreement  tiiat  pay- 
ment is  to  be  made  at  a  certain  time,  the  money  must  be 
paid  upon  fetching  away  the  goods,  and  before  they  are 
removed,  because  no  other  time  for  payment  is  appointed. 
The  earnest  only  binds  the  bargain,  and  gives  the  party  a 
right  to  demand  the  goods ;  and  a  demand,  without  pay- 
ment or  tender  of  the  money  is  void,  for  it  is  not  pursuant 
to  the  intent  of  the  bargain.  After  earnest  given,  the  ven- 
dor cannot  sell  the  goods  to  another,  without  a  default  in 
the  vendee ;  and  if  the  vendee  doth  not  come  and  pay  the 
money  agreed,  and  take  the  goods,  the  vendor  ought  to  go 
and  request  him  to  do  it ;  and  then  if  he  does  not  come  and 
pay,  and  take  away  the  goods  in  convenient  time,  the 
agreement  is  dissolved,  and  the  vendor  may  sell  them 
to  any  other  person''].    The  jury  have  found  that  the 

(a)  See  Tooke  v.  HoWngworth,  5  T.  R.  231. 

(b)  Rep.  temp.  Holt,  97.      Salk.  113,  S.  C. 
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contract  was  not  rescinded,  therefore,  if  by  means  of  the 
contract  the  defendants  at  one  time  had  a  lien,  it  was 
at  most  but  a  strict  lien :  and  then  when  the  defendants 
resold  the  goods,  they  committed  a  tort,  they  were 
guilty  of  a  conversion,  they  renounced  their  lien,  and 
became  liable  to  an  action  of  trover  for  the  goods.  P^rry 
V.  Dawson  {a) ^  Jones  v.  Pearle{b),  Payne  v.  Brander{c). 
iBayley,  J.  Surely  the  bankrupt  could  not  demand  the 
goods  of  the  defendants  without  paying  them  their  debt; 
and  that  exceeded  the  value  of  the  goods].  It  is  sub- 
mitted that  he  could,  because  the  defendants  had  lost  their 
lien.     Sweet  v.  Pym{d),  M*Combie  v.  Davies{e). 


Abraham,  contriL.  The  defendants  are  not  in  a  situation 
to  resist  this  action,  so  far  as  it  applies  to  the  nineteen 
pockets  of  hops  which  were  placed  in  their  hands,  as 
factors,  for  sale ;  and  for  the  amount  of  that  parcel,  there- 
fore, the  plaintiffs,  it  is  admitted,  are  entitled  to  a  verdict. 
But  for  the  rest  of  the  hops  they  cannot  recover.  First, 
with  respect  to  the  parol  evidence  of  the  bankrupt's  de- 
clarations, it  was  clearly  admissible.  They  formed  part 
and  parcel  of  the  contract,  and  when  the  credit  had  ex- 
pired, without  the  money  being  paid,  the  defendants  had 
a  right  to  re-sell  the  goods.  There  are  many  cases  in 
which  it  has  been  held,  that  parol  evidence  is  admissible 
to  explain  a  written  instrument (/*);  and  the  evidence  in 
this  case  went  no  further:  for  parol  evidence  shewing  that 
the  goods  were  not  to  be  delivered  until  the  money  was 
paid,  was  no  contradiction  or  variation  of  the  written  con- 
tract, it  was  merely  an  answer  to  other  parol  evidence  af 
the  usage  to  sell  upon  credit,  and  as  such  it  was  admissi- 
ble. Wiglesworth  v.  DalHson{g),  Senior  v.  Armikige{h). 
But,  second,  upon  the  principles  of  common  law,  the  sdler 


(a)  3  Anstr.  710. 

(c)  2  Stark.  N.  P.  C.  568. 

(c)  7  East,  7. 

(jg)  1  Doug.  201. 


(6)  1  Str.  556. 

{d)  1  East,  4. 

If)  Phil.  Ev.  479,  ct  seq.  3ded. 

(*)  Holt  N.  P.  C.  197. 
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i&  not  bound  to  deliver  the  goods^  without  being  paid  for 
them,  and  here  the  buyer  having  become  insolvent,  the  de- 
fendants were  entitled  to  deliver  the  hops  at  any  moment 
before  they  got  into  the  actual  possession  of  the  buyer, 
and  the  buyer  had  no  right  of  possession  until  he  paid  the 
price.  The  plaintiff,  as  assignees,  cannot  be  in  a  better 
situation  than  the  bankrupt  himself  would  have  been,  and 
under  the  circumstances  of  this  case  it  is  impossible  that 
he  could  have  maintained  any  action  against  the  defend- 
ante,  without  first  paying  them  the  price  of  the  hops.  At 
all  events,  the  bankrupt,  and  the  plaintiffs  as  his  repre- 
sentatives, have  sustained  no  actual  damage,  and  there- 
fore, even  if  the  action  can  be  maintained  with  respect  to 
these  hops,  the  plaintiff  can  at  most  recover  only  nominal 
damages. 

The  case  was  ai^ed  at  the  sittings  before  Trinity  term 
last,  when  the  Court  took  time  for  consideration;  and 
judgment  was  now  delivered  by 

Bayley,  J. — ^This  was  an  action  of  trover  for  a  quan- 
tity of  hops,  part  of  which  were  sold  by  the  defendants  to 
the  bankrupt  previous  t^  his  bankruptcy,  and  part  of 
which  had  been  placed  by  the  bankrupt  in  the  hands  of 
the  defendants,  as  factors,  for  sale  on  his  account.  The 
question  as  to  the  latter  stands  upon  perfectly  distinct 
grounds  from  the  question  as  to  the  former.  The  latter 
parcel  of  the  hops  consisted  of  nineteen  pockets.  None  of 
them  were  sold  till  after  the  bankruptcy.  After  the  bank- 
ruptcy, the  defendants  sold  fifteen  pockets,  not  on  account 
of  the  bankrupt,  or  his  assignees,  not  in  discharge  of  any 
debt  owing  to  them  firom  the  bankrupt  as  his  factors,  but 
in  discharge  of  a  claim  which  they  considered  themselves 
as  having  upon  the  bankrupt  in  r^pect  of  the  other  parcel 
of  hops.  The  remaining  four  pockets  the  defendants  re- 
fused to  deliver  to  the  assignees.  It  was  candidly  con- 
ceded in  argument,  and  was,  indeed,  clear  beyond  all 

doubt,  that  the  defendants  were  not  justified  in  law  in 
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applying  the  proceeds  of  the  fifteen  pockets  in  the  way  they 
did  apply  them,  and  that  they  had  no  legal  excuse  for  re- 
fusing to  deliver  up  the  other  four  pockets.    For  those 
nineteen  pockets,  therefore,  the  value  of  which  is  stated  to 
be  91/.  195.  5d.,  we  are  all  clearly  of  opinion  that  the 
plaintiffs  are  entitled  to  recover.     But  the  first  parcel 
stands  on  very  different  grounds.    That  consisted  of  hops 
which  the  bankrupt  bargained  to  purchase  of  the  defend- 
ants on  three  several  days  in  the  month  of  August^  1823, 
and  for  which  the  defendants  gave  the  bankrupt  bought 
notes  in  this  form :  '*  Mr.  John  Robert  Saxby,  of  Saunders, 
Parkes,  and  Co. ;  T.  M.  Simmondsj  eight  pockets  at  155s.y 
8th  August,  1823."    Part  of  these  hops  were  weighed,  and 
an  account  of  the  weights,  together  vnth  samples  and  bills 
of  parcels,  delivered  to  the  bankrupt.    The  bought  notes 
did  not  specify  either  the  time  for  the  delivery  or  for  the 
payment  of  the  hops,  but  it  was  proved  at  the  trial  that 
the  usage  in  the  trade  was,  to  pay  for  hops  purchased  on 
the  second  Saturday  after  the  purchase.      It  was  also 
proved  that  the  bankrupt  had  repeatedly  declared  that  the 
hops  were  to  remain  in  tl^e  possession  of  the  defendants  till 
they  were  paid  for.     Upon  the  argument  of  the  case  a 
question  was  raised  as  to  the  admissibility  of  the  evidence, 
but  as  in  one  view  of  the  case,  it  is  not  necessary  to  decide 
that  question,  I  mention  it  only  to  dismiss  it.    Then,  look- 
ing to  the  other  facts  connected  with  this  transaction,  as 
they  appear  upon  the  face  of  the  special  case,  the  question 
is  whether  the  plaintiffs  are  entitled  to  recover  for  the 
value  of  these  hops.     On  the  part  of  the  plaintifis  it  has 
been  urged  that  the  property  in  these  hops  vested  in  the 
bankrupt  immediately  upon  the  sale;  that  the  hops  mast 
be  considered  as  sold  on  credit,  and  that,  consequently,  the 
defendants  had  no  lien  upon  them  for  the  price;  that  even 
if  they  ever  had  any  lien,  that  lien  was  extinguished  as  to 
those  which  they  sold,  by  the  very  act  of  selling  them; 
and  that  the  plaintiffs  were  entitled  to  recover  the  fiiU 
value  of  those  that  were  sold,  without  deducting  the  price 
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of  those  which  they  had  sold  to  the  bannkrupt^  and  for 
which  they  had  not  been  paid.    With  a  view  to  decide 
the  point  thus  raised,  it  becomes  material  to  consider  whe- 
ther the  property  vested  in  the  bankrupt  to  any  or  to  what 
extent,  and  what  were  the  respective  rights  of  the  bank- 
rupt and  of  the  defendants,  s  Where  goods  are  sold,  and 
nothing  is  said  either  as  to  the  time  of  delivery  or  the  time 
of  payment,  and  the  seller's  duty  with  respect  to  them  is 
complete,  the  property  vests  in  the  buyer,  and  he  is  liable 
to  the  risk  of  any  accident  that  may  afterwards  befal 
them.     In  such  cases  the  seller  is  liable  to  deliver  the 
goods,  whenever  they  are  demanded,  upon  payment  of  the 
price;  but  the  buyer  has  no  right  to  demand  the  posses- 
sion until  h,e  pays  the  price :   for  the  seller's  right  to  the 
price  is  not  a  mere  lien  which  he  forfeits  by  parting  with 
the  possession,  but  arises  out  of  his  original  ownership  and 
dominion,  and  the  payment  or  tender  of  the  price  is  a  con- 
dition precedent  on  the  part  of  the  buyer,  without  per- 
forming which  he  is  not  entitled  to  the  possession.   Where 
goods  are  sold  upon  credit,  and  nothing  is  said  as  to  the 
time  of  delivery,  the  buyer  is  entitled  to  immediate  posses- 
sion; for  both  the  right  of  possession,  and  the  right  of  pro- 
perty vest  immediately  in  him.    His  fight  of  possession, 
however,  is  not  absolute,  but  may  be  defeated  by  his  be- 
coming insolvent  before  he  actually  obtains   possession. 
Whether  his  neglecting  to  pay  the  price  at  the  expiration 
of  the  credit,  where  he  has  not  obtained  the  actual  pos- 
session, destroys  his  right  of  possession,  and  puts  him  in 
the  same  situation  as  if  there  had  been  no  credit  given,  it 
is  not  necessary  on  this  occasion  to  decide,  because  this  is 
a  clear  case  of  insolvency;  and^in  cases  of  insolvency  it  is 
quite  settled  law  that  the  right  of  possession  is  lost,  and 
that  even  where  the  seller  has  dispatched  the  goods  to  the 
buyer,  he  has  a  right  to  stop  them  in  transitu.     Tooke  v. 
Hollingworth{a),  Hanson  v.  Meyer (b),  Mason  v.  Lickbar^ 
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rowia),  Ellii  v.  Huntib),  Hodgson  v.  Loyic),  IngUs  t. 
Ut/urwood{d),  and  Bohtkrick  v.  Inglia{e).  And  why  is 
this?  It  is  because  the  property  is  vested  in  the  buyer,  bo 
as  to  render  bim  liable  to  the  riskof  any  accident;  bothia 
right  to  the  posBession  ia  not  an  indefeasible  right,  butone 
which  is  defeated  by  his  becomiog  inBolvent,  and  ontble 
to  pay  the  price.  Then  if  the  seller  in  cases  of  inaoWency 
has  a  right  to  stop  the  goods  in  transitu,  d.  fortitni  be  has 
a  right  to  hold  them,  where  he  has  never  parted  with 
them,  and  where  no  transitus  has  yet  b^un.  The  buy^i 
or  bis  representatiTes,  may  r^ain  the  right  of  possessioD 
by  payment  or  tender  of  the  price,  and  they  may  still  act 
upon  their  right  of  property,  if  that  right  is  unfairly  ia- 
vaded.  For  instance,  if  the  original  seller  re-sells  the 
goods  without  authority,  they  may  maintain  a  speciid  ac- 
tion against  him,  and  recover  damages  ia  proportion  to 
any  injury  they  may  sustain  by  such  wrongful  sale;  but 
they  cannot  maintain  en  action  of  trover  fw  the  goodi,  be- 
cause in  that  form  of  action  both  a  right  of  property  and  a 
right  of  possession  are  requisite,  and  they  hare  not  both 
those  rights.  Gordon  v.  HarpuT(f).  This  answers  the 
argument  respecting  the  charge  for  warehouse  rent,  and 
the  non-rescinding  of  the  sale.  If  the  defendants  were 
obliged  by  the  act  of  the  bankrupt  to  keep  the  bops  in 
their  warehouse  longer  than  they  ought,  they  were  entitled 
to  charge  him  with  the  expense;  but  that  gave  the  bank- 
rupt no  better  right  of  possession  than  he  would  have  had, 
if  no  such  chai^  had  been  made:  and,  indeed,  the  charge 
was  not  made  till  after  the  bankruptcy,  when  the  defend- 
ants had  already  insisted  that  the  property  in  the  hops  was 
transferred  to  the  second  buyer.  The  non-rescinding  of 
the  sale  was  in  effect  no  more  than  the  defendants  inaist- 
ing  that  they  would  not  release  the  bankrupt  from  the 
obligations  of  his  purchase;  but  it  gave  the  bankrupt  no 
further  right  than  his  purchase  had  previously  given  bim. 


(a)  1  H.Bl.371. 
iS)  1  Eut,  515. 


(S)  3  T.  R.  464, 
(e)  3  Eut,381. 


(e)  7T.R.440. 
if)  71.9..  9. 
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which  was  only  the  right  of  possession  upon  payment  or 
tender  of  the  price.  Here,  there  has  been  neither  payment 
nor  tender,  and  this  being  an  action  of  trover  for  the 
goods,  and  not  a  special  action  for  damage  sustained  by  the 
wrongful  sale,  we  are  of  opinion  that  it  cannot  be  main- 
tained as  to  these,  but  only  as  to  the  nineteen  pockets,  the 
value  of  which  is  stated  to  be  91/.  199.  5d,  The  verdict, 
therefore,  must  be  entered  for  the  plaintiffs,  for  that  sum 
only. 

Judgment  for  the  plaintiffs. 


407 


1825. 


Bloxam 
and  another 

V. 

Saunders 
and  others. 


Bloxam  and  another,  assignees  of  Saxby  a  bankrupt 

V.  MORLEY. 

X  ROVER  for  hops  sold  by  the  defendant  to  the  bank- 
rupt. A  special  case  had  been  reserved,  which  it  is  un- 
necessary to  set  out,  the  facts  being  similar  to  those  in  the 
former  cases,  with  the  exception  of  some  few  distinguish- 
ing circumstances,  all  of  which  are  fully  pointed  out  in 
the  judgment  of  the  Court. 

The  case  was  argued  at  the  sittings  before  Trinity  term 
last,  by  J.  Evans  for  the  plaintiffs,  and  Abraham  for  the 
defendants.  The  line  of  argument  was  the  same  as  in 
the  former  case.  The  Court  took  time  to  consider  of  their 
judgment,  which  was  now  delivered  by 

Bayley,  J.  This  likewise  was  an  action  of  trover,  for 
a  quantity  of  hops,  which  had  been  sold  by  the  defendant 
to  the  bankrupt.  The  distinguishing  circumstances  be- 
between  this  and  the  former  case  are  these :  The  bought 
notes  here  clearly  shewed  that  the  hops  were  sold  upon 
credit,  the  contract  being  dat^  on  the  19th  of  August ; 
and  specifying  that  the  hops  were  to  be  paid  for,  one  half 
by  cash  on  the  30th  of  August ^  and  the  other  half  on  the 
6th   of  September,      The  defendant  received   from  the 
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1825.  bankrapt  a  sum  of  700/.  in  part  payment  for  the  hops; 
^^'*"^'  part  of  the  hops  at  the  time  of  the  sale  were  in  the  ware- 
and  another  house  of  the  defendant,  and  part  in  the  warehouses  of  other 
persons,  in  the  defendant's  name.  Upon  discovering  the 
bankrupts'  insolvency  the  defendant  re-sold  the  hops,  part 
on  the  very  day  on  which  the  act  of  bankruptcy  was  com- 
mitted, and  part  after  the  issuing  of  the  commission. 
The  defendant  never  returned  to  the  bankrupt,  or  to  his 
assignees,  the  700/.,  or  any  part  of  it.  No  notice  was 
given  to  any  of  the  persons  in  whose  warehouses  the  hops 
lay,  to  transfer  them  from  the  name  of  the  defendant  to 
that  of  the  bankrupt,  and  in  fact,  they  never  were  so 
transferred.  In  other  respects  this  case  was  like  the 
former.  The  question  whether  the  bankrupt's  declaratioQ 
at  the  time  of  the  sale,  that  the  hops  should  not  be  de- 
livered until  they  were  paid  for,  was  admissible  in  evi- 
dence, arose  in  this  case  as  in  the  former;  but  as  our 
opinion  is  in  favour  of  the  defendant,  even  assuming  that 
evidence  to  be  inadmissible,  it  is  unnecessary  for  us  to 
decide  that  question.  This,  like  the  former,  was  an 
action  of  trover  for  the  full  value  of  the  hops,  and  it  seems 
to  us  that  the  same  principles  which  prevented  the  plain- 
tiflfs  from  maintaining  the  action  in  that  case,  operate 
also  to  prevent  them  maintaining  this  action  against  the 
present  defendant.  The  hops  which  were  originally  in 
the  defendant's  warehouse,  and  which  were  allowed  to 
remain  there  until  they  were  re-sold,  are  precisely  in  the 
same  situation  as  the  hops  which  the  bankrupt  purchased 
of  the  defendants  in  the  former  case;  and  the  hops 
which  were  originally  in  the  warehouses  of  other  persons 
in  the  defendant's  name,  and  which  were  allowed  to  re- 
main there  without  being  transferred  into  the  name  of 
the  bankrupt,  are  substantially  in  the  same  situation  also. 
Upon  the  grounds  detailed,  therefore,  in  our  judgment  in 
the  former  case,  we  ai[e  of  opinion  that  the  verdict  in  this 
case  must  be  entered  for  the  defendant. 

Judgment  for  the  defendant. 
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1825. 

BiGGs  and  others,  assignees  of  Collier,  a  bankrupt, 

V.  Cox. 

Assumpsit  for  goods  soW  and  delivered,  and  on  the  .  Defendant 

,,     7  .  -  1       t      1  maa  action 

money  counts,  alleging  a  promise  made  to  the  bankrupt  by  assignees 

before  his  bankruptcy ;  with  a  count  on  an  account  stated  ®^*  bankrupt, 

*     -^  '  ^  cannot  plead 

with   plaintiffs,    of  money    due   to  them  as  assignees,  the  pendency 
alleging  a  promise   made  to  them  after  the  bankruptcyj  ^^on  brought 
to  pay  the  money  then  found  to  be  due.     Plea,  that  the  againsthim  by 
bankrupt  bejore  his  bankruptcy,  sued  out  a  writ  against  for  the  same 

defendant,  and  declared  ac^ainst  him,  upon  the  same  identi-  *?^**®  ^^  ^' 

...  .  .  tion ;  for  the 

cal  promises  in   the  declaration  in  this  suit  mentioned,  assignees  have 

which  said  former  suit  is  still  depending.     Demurrer  to  proc^Tw*Si 
the  plea,  and  joinder  in  demurrer.  the  former 


action. 


F.  Follockj  in  support  of  the  demurrer.  There  are  two 
objections  to  this  plea.  First,  it  states  as  matter  of  defence, 
the  pendency  of  a  suit  by  the  bankrupt,  which  neither 
he,  nor  the  assignees  in  his  name,  can  carry  on.  The  de- 
fendant might  plead  to  that  action  the  bankruptcy  of  the 
plaintiff  puis  darrein  continuance.  Upon  this  point, 
Kmnear  v.  Tarrant  {a)  is  a  decisive  authority.  Secondly, 
it  states  the  former  suit  to  have  been  upon  the  same  pro- 
mises and  undertakings  mentioned  in  this  declaration. 
Now  that  is  impossible,  for  the  former  action  is  stated  to 
have  been  brought  by  the  bankrupt  before  the  bankruptcy, 
therefore,  he  could  not  have  declared  upon  a  promise  made 
to  his  assignees  after  the  bankruptcy.  Here,  there  is  a 
count  upon  such  a  promise.  It  will  be  urged  that  the 
promises  are  substantially  the  same,  but  that  is  not  so,  for 
the  evidence  which  would  support  the  one,  would  not  sup- 
port the  other.  It  is  quite  impossible  that  evidence  of  an 
account  stated  with  the  bankrupt  before  his  bankruptcy, 
could  support  a  count  upon  an  account  stated  with  his 
assignees^  as  such,  since  his  bankruptcy. 

(a)  15  East,  622. 
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1825.  Hutchifison  contra    The  causes  of  action  are  the  same, 

and  the  same  evidence  would  support  them  both.  A 
judgment  in  an  action  of  trover  may,  in  some  cases,  be  a 
bar  to  an  action  for  money  had  and  received ;  that  was 
decided  in  Kitchin  v.  Campbell  (a).  [Bayky  3,,  Suppose 
the  present  declaration  had  contained  only  the  count  upon 
an  account  stated  with  the  assignees ;  could  they  have  re- 
covered vnthout  giving  evidence  of  some  transaction  since 
the  bankruptcy  ?]  It  is  submitted  that  they  might,  for 
the  cause  of  action  would  have  been  the  same;  the 
same  account  may  have  been  stated  with  the  bankrupt 
before,  and  with  the  assignees  after,  the  bankruptcy: 
and  then  the  causes  of  action  being  substantially 
the  same,  the  pendency  of  the  one  suit  might  have 
been  pleaded  in  abatement  of  the  other.  Boyce  t. 
Dougla${b). 

Bayley,  J,    This  plea  is  clearly  bad  with  reference  to 
the  count  upon  the  account  stated,  because  the  promise 
upon  which  that  count  is  founded,  did  not,  and  indeed 
could  not  by  possibility,  form  part  of  the  declars^tion  in  the 
former  action.     This  alone  would  be  sufficient  to  decide 
the  present  case,  because  the  plea  being  pleaded  to  all 
the  counts,  and  being  bad  as  to  one,  is  bad  in  toto  (c). 
But  Kinnear  v,  Tarrant,  is  decisive  of  this  case  upon  the 
merits.    We  cannot  ascertain  how  far  the  bankrupt  has 
proceeded  in  the  action  brought  by  him,  but  for  aught 
that  appears,  the  defendant  would  now  be  entitled  to  plead 
the  bankruptcy  in  bar  of  it.    The  principles  laid  down  by 
the  court  in  Kinnear  v.  Tarrant  have  explained  and  cor- 
rected some  former  cases,  in  which  it  was  held  that  assig- 
nees might  proceed  with  actions  commenced  by  bankrup^i 
and  have  decided  that  defendants  may  insist  upon  stopping 
such  actions,  and  may  compel  assignees  to  become  plain- 
tiffs ;  and  the  reason  of  it  is,  that  it  may  thus  be  made  to 

(a)  3  Wilson,  304.  (6)  1  Camp.  GO. 

(c)  Vide  ante,  vol.  iii.  441,  647. 
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appear  upon  the  record,  to  whom  the  payment  enforced  1325. 
by  the  judgment  has  been  made.  Then  if  assignees  can- 
not proceed  with  a  former  action  in  the  name  of  the 
bankrupt,  it  is  clear  that  they  may  commence  a  new 
action  in  their  own  names ;  for  else  they  would  have  no 
remedy  at  all.  This  plea^  therefore,  is  bad,  and  the  de- 
fendant must  answer  over. 

H0LROYD9  J.,  concurred. 

Judgment  of  respondent  ouster. 


Johnston  v.  Huddlbston. 

JLlECLARATION  in  replevin.     Avowry  for  double  rent 
of  premises    demised    by    defendant    to    plaintiff,  from  in  repUvin.  ^'^ 
26th  March,   1821,  for  one  year,   and  so  from  year  to  Avowry  for 
year,  so  long  as  plaintiff  and  defendant  should  please ;  and  premises  of 

which  plaintiff  refused  to  give  up  possession  of,  and  held  ^*"*^^  plaintiff 
*^  o  *^  '^  '  ^  was  tenant 

over  after  the  expiration  of  his  own  notice  to  quit.     Plea  from  year  to 
in  bar  that  the  notice  to  quit  was  not  in  writing,  and  was  J^J'^d  which 

given  less^han  six  months  before  the  day  therein  specified  ^^  ^eld  over, 
^         .  .  .,  «  . ,  .  ^i_   .    •    X     aftertheexpira- 

for  giving  up  the  possession  01  the  premises,  that  is  to  tionofhisown 

say,   three  months  and  six    days  only  before  the  26th  5?tice  to  quit. 

.    .         ,  ,  .  Pleambar, 

March  J 1824.    Replication,  admitting  that  the  notice  to  that  the  notice 
quit  was  not  in  writing,  and   was  given  less  than  six  ^^ne^and 
months  before  the  said  25th  March,  1824,  but  averring  was  given  less 
that  the  demise  was  was  not  created  by  deed,  but  was  a  months  before 

parol  demise,  and  that  defendant  recognised,  assented  to,  the  day  therein 

,  .  .  XX  1  •!•     naentioned  for 

and  adopted  the  notice  to  quit.      Demurrer  to  the  repli-  quitting  po»- 
cation,  and  joinder  in  demurrer.  ^i^d^in  ^^ 


quit  being'insufficient,  and  there  being  no  iorrender  in  writing,  or  by  operation  of  law, 
within  the  Statute  of  Frauds.  Second,  that  the  landlord  was  not  entitled  to  double  rent, 
under  the  11  Geo.  2,  c.  19,  s.  18.  And  third,  that  under  this  avowry,  he  could  not  recover 
the  single  rent,  it  not  being  part  and  parcel  of  the  double  rent  avowed  for. 


Johnston 
v. 
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1825.  Patteson,  in   support  of  the  demurrer.     The  general 

question  in  this  case  is,  whether  a  landlord  is  entitled  to 
distrain  for  double  rent  under  the  statute  11  Geo.  2,  c.  19, 
HuDDLESTON.   g^  jg^  whore  the  tenancy  has  not  been  determined  by  a 

six  months'  notice  to  quit.  The  affirmative  of  that  ques- 
tion will  hardly  be  maintained  even  in  argument ;  first, 
because  it  is  perfectly  settled  law,  that  a  tenancy  from 
year  to  year,  which  the  tenancy  in  this  case  was,  cannot 
be  determined  by  any  other  than  a  six  months'  notice  to 
•quit ;  and  second,  because  the  particular  question  raised 
upon  these  pleadings,  namely,  whether  the  landlord's 
recognition  and  adoption  of  the  notice  to  quit,  made 
that  notice  binding  upon  the  tenant  to  quit  according  to 
the  terms  of  it,  and  thus  entitled  the  landlord,  upon  the 
tenant's  holding  over,  to  distrain  for  double  rent,  is  the 
only  real  question  in  dispute  between  the  parties.  Now, 
as  a  three  months'  notice  to  quit  given  by  a  tenant,  cannot 
operate  as  a  determination  of  a  tenancy  from  year  to  year, 
so,  the  recognition  and  adoption  of  such  a  notice  by  a 
landlord,  cannot  make  it  operate  as  a  present  surrender  of 
the  tenant's  interest.  In  this  case  the  tenant  had  a  sub- 
sisting  interest  in  the  premises  when  he  gave  the  notice 
to  quit,  and  the  Statute  of  Frauds  prevents  such  an  interest 
from  being  surrendered,  except  by  a  note  in  writing,  or 
by  act  and  operation  of  law ;  as  was  expressly  laid  down 
by  Lord  Ellenborough  in  the  case  of  Molktt  v.  Brayne{a). 
If  the  notice  to  quit  was  not  immediately  binding  on  the 
tenant,  it  was  only  an  offer  by  the  tenant  to  quit  at  some 
future  period,  which  the  landlord  might  either  accept  or 
refuse.  If  it  was  immediately  binding,  still  it  was  only  a 
mutual  agreement  for  the  tenant  to  quit  at  some  future 
period,  and  did  not  amount  to  a  surrender ;  for  a  "  sur- 
render is  a  yielding  up  of  an  estate  for  life  or  years  to  him 
that  hath  an  immediate  estate  in  reversion  or  remainder"(6). 
It  is  quite  clear  that  these  parties  did  not  intend  the 
agreement  to  operate  as  a  surrender  immediately  from  the 

(a)  2  Camp.  103.  (6)  Co.  Litt.  337.  b. 


L 
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date  of  the  notice ;  and  it  is  equally  clear  that  the  tenant  i825. 
did  not  intend  it  so  to  operate  when  the  notice  expired, 
because  he  then  held  over:  but  even  if  it  did  so  operate,  •'™-" 
either  at  the  one  period  or  the  other,  that  operation  was  the  Wuddleston. 
result  of  an  agreement  between  the  parties,  and  such  a 
surrender  must,  by  the  Statute  of  Frauds,  be  in  writing. 
Besides  the  validity  of  this  very  notice  has  already  under- 
gone discussion  before  the  Court  of  Exchequer  in  the  case 
of  Doe  V.  Johnstone  (a),  where  that  court,  after  argu- 
ment, decided  that  the  notice  was  bad,  and  would  not  sup- 
port an  action  of  ejectment.  It  was  proved  in  that  case 
upon  evidence,  as  it  is  admitted  in  the  present  upon  de- 
murrer, that  the  landlord  had  recognized  and  adopted  the 
notice ;  but  the  Court  were  nevertheless  of  opinion  that 
there  had  been  neither  a  valid  notice  to  quit,  nor  a  sur- 
render by  operation  of  law,  and  consequently  that  the 
tenancy  was  not  determined,  and  the  fustion  was  not  main- 
tainable. Then,  assuming  that  the  notice  to  quit  was  in- 
valid, and  that  the  tenancy  was  not  determined,  the  only 
question  is,  whether  the  tenant  by  holding  over,  aftef 
giying  such  a  notice  to  quit,  renders  himself  liable  to  a 
distress  for  double  rent.  Now  there  is  no  case  which 
goes  the  length  of  deciding  that  a  tenant  is  liable  for 
double  rent,  where  his  tenancy  has  not  been  determined 
by  a  valid  notice  to  quit.  It  was  held  in  Timmins  v. 
Ratplinson  (6),  that  a  parol  notice  to  quit  at  the  end  of 
three  months,  given  by  a  tenant  under  a  parol  lease,  was 
sufficient,  and  rendered  him  Uable  for  double  rent,  if  he 
held  over ;  but  that  case  does  not  govern  the  present :  for 
there  nothing  turned  upon  the  validity  of  the  notice,  and 
it  was  admitted  to  be  binding  upon  both  the  parties. 
Messenger  v.  Armstrongic)  is  equally  distinguishable  from 
this  case,  for  there  the  question  arose  upon  a  notice  given 
by  the  landlord  to  the  tenant ;  and,  though  the  report  of 
the  case  describes  it  as  an  action  for  double  rent,  that  is 

(a)  1  M<  Clel.  &  Yo.  141.  (6)  3  Barr.  1603.    1  Bl.  Rep.  533. 

(c)  1  T.  R.  53. 
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1B25.        certainly  a  mistake,  and  the  action  must  have  been  for 

~^"^'       double  value.   [Bayley,  J.    The  action  there  was  certainly 

V,  for  double  value ;  I  have  a  note  of  the  case  which  so 

HuDDLESTON.  dcscribes  it  (a).]     Soukby  v.  Neving  (6)  likewise  was  the 

case  of  an  action  for  double  value^  during  the  time  the 
tenant  held  over  after  the  expiration  of  the  landlord's 
notice  to  quit.     Lord  Ellenborough  there  said,  that  there 
was  no  incongruity  in  a  landlord's  recovering  double  value 
after  having  recovered  in  an  ejectment,  because  the  4  Geo, 
2,  c.  28,  gave  the  dduble  value  as  a  penalty  against  the 
tenant  for  wilfully  and  wrongfully  holding  over  after  a 
notice  to  quit  by  the  landlord ;  but  that  with  respect  to 
the  1 1  Geo*  2,  c.  19,  in  which,  where  the  tenant  gives  the 
notice  to  quit,  and  still  holds  over,  double  rent  is  given,  there 
would  be  an  incongruity  in  the  landlord's  recovering  doaUe 
rent,  after  the  remedy  by  ejectment,  which  was  a  proceeding 
treating  the  defendant  as  a  trespasser,  and  wholly  incon- 
sistent with  the  idea  of  the  relation  of  latidlord  and  tenant 
Farrance  v.  Elkington  (c)  comes  nearer  to  the  present  case. 
It  was  there  held  that  if  a  tenant  from  year  to  year  gives  his 
landlord  notice  that  he  will  quit  upon  a  contingency,  and 
does  not  quit  when  the  contingency  happens,  he  is  not  liaUe 
to  an  action  on  the  11  Geo.  2,  c.  19,  for  douMerent.    Lord 
Ellenborough' 8  language  there  is  strikingly  applicable  here. 
He  said — '^  I  am  clearly  of  opinion  that  the  notice  is  not 
within  the  statute.     It  only  amounts  to  this,  that  the  de- 
fendant would  quit  when  he  found  it  convenient.    There 
must  be  some  fixed  time  mentioned,  before  the  double  rent 
can  attach.     Would  the  landhrd  have  been  bound  by  this 
notice  ?    Could  he  let  the  house  to  another  tenant  on  the 
contingency  of  the  defendant's  getting  a  situation  to  suit 
him  ?    This  attempt  to  recover  douUe  rent  under  the  pre- 
sent circumstances  is  an  experiment  Which  had  better  have 
been  avoided."    Now,  here,  the  notice  would  not  have 
been  binding  on  the  landlord,  therefore,  the  case  comes 

(a)  And  see  Selw.  N.  P.  6th  ed.  712,  n.  (h)  9  East,  310. 

(c)  2  Camp.  501. 
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expressly  within  the  objection  taken  by  Lord  Ellenborougk.        i825. 
This  is  an  attempt  by  the  landlord  to  obtain  double  rent, 
upon  a  notice  to  quit  given  by  the  tenant,  of  which  he     '     v, 
could  not  have  availed  himself,  and  by  which  he  could  not  Huddlestok. 
bind  his  landlord ;  and  such  an  attempt,  under  such  cir- 
cumstances, would,  in  the  emphatic  words  already  quoted, 
"  better  have  been  avoided." 

Parke,  contri.  This  is  a  valid  notice.  First,  non  con- 
stat, that  it  was  not  a  notice  to  quit  at  the  end  of  a  half 
year.  The  plea  alleges  only  that  the  notice  was  given  less 
than  six  months  before  the  25th  of  March,  1824 ;  now 
that  may  be  taken  to  mean  calendar  months,  and  if  so, 
there  might  be  more  than  a  half  year's  notice ;  and  it  has 
been  held,  that  a  notice  for  less  than  six  calendar  months 
18  good  ;  Doe  v.  Green  (a),  where  Lord  Ellenborougk  said, 
that  a  notice  on  the  29th  of  September,  to  quit  at  Lady- 
day  following,  had  been  holden  good.  [Bayley,  J.  But 
the  expression  here  may  mean  lunar  months;  now  six 
lunar  months  would  not  be  sufficient,  and  I  apprehend 
that  they  must  be  taken  to  mean  lunar  months,  unless 
otherwise  expressed].  But  second,  even  if  the  notice  is 
insufficient  in  itself,  still,  having  been  recognized  and 
adopted  by  the  landlord,  it  became  sufficient  to  determine 
the  tenancy,  for  two  reasons :  first,  because  both  parties 
agreed  to  treat  it  as  a  reasonable  notice,  and  second,  be- 
cause it  operated  as  a  surrender  by  operation  of  law.  It 
coold  not,  indeed,  destroy  the  tenants  subsisting  term  for 
the  current  year ;  but  it  would  prevent  the  commencement 
of  a  new  term  for  the  ensuing  year.  This  is  si  tenancy 
from  year  to  year,  the  nature  of  which  Lord  Mansfield 
thus  describes  in  the  case  of  Right  v.  Darby  (6).  "  If 
there  be  a  lease  for  a  year,  and  by  consent  of  both  parties, 
the  tfgiant  continue  in  possession  afterwards,  the  law  im- 
plies a  tacit  renovation  of  the  contract.  They  are  sup- 
posed to  have  renewed  the  old  agreement,  which  was  to 

(a)  4  Esp.  N.  P.  C.  198.  {h)  1  T.  R.  159. 
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1825.         hold  for  a  year.     But  then  it  is  necessary  for  the  sake  of 
convenience,  that,  if  either  party  should  be  induced  to 


HUDDLESTON. 


JOHlfSTON 

v.  change  his  mind,  he  should  give  the  other  half  a  year's 

notice,  before  the  expiration  of  the  next  or  any  following 
year."  The  necessity  of  a  half  year's  notice  is  there  put 
upon  the  ground  of  convenience,  agreeing  with  what  was 
said  by  Wilmot,  J.,  in  Timmins  v.  Rawlinson,  ''  that  if  a 
tenant  takes  from  year  to  year,  either  party  must  give  a 
reasonable  notice  before  the  end  of  the  year ;  though  that 
reasonable  notice  varies,  according  to  the  custom  of  differ- 
ent countries.''  A  six  months'  notice  would,  generally 
speaking,  be  a  convenient  and  reasonable  notice ;  but  as  the 
notice  may  vary  by  custom,  so  it  may  likewise  by  the 
agreement  of  the  parties.  For  this,  Shirky  v.  Newman  (a), 
is  a  direct  authority.  There  the  landlord  accepted  a  three 
months'  notice  from  the  tenant,  without  expressing  either 
his  assent  to,  or  dissent  from,  such  notice,  but  receiving  the 
rent  up  to  the  period  when  the  tenant  quitted  ;  and  Lord 
Kenyon,  held  that  that  was  presumptive  evidence  of  an 
agreement  that  three  months  should  be  sufficient,  and  a 
waiver  of  a  regular  notice :  saying  that  in  the  case  of  a 
tenancy  from  year  to  year,  no  notice  short  of  six  months, 
and  determinable  with  the  year,  was  sufficient,  but  that  by 
agreement  the  parties  might  dispense  with  the  notice,  and 
the  acquiescence  of  the  parties  was  presumptive  evidence 
of  such  an  agreement."  Again,  this  notice  acted  as  a 
surrender  by  operation  of  law.  In  Mollet  y.  Brayne 
already  cited  on  the  other  side,  and  in  Thonaon  v. 
Wilson  (fi),  the  notices  were  determinable  in  the  middle  of 
the  current  year,  and  the  tenants  having  a  then  subsisting 
interest,  could  not  possibly  surrender  their  interest  except 
by  a  note  in  writing.  In  that  respect  both  these  cases  are 
very  distinguishable  from  the  present,  and  in  Whitehead  v- 
Clifford  (c),  Gibbs,  C.  J.,  said,  "  In  Mollet  v.  Brayne^ 
both  parties  did  not  act  on  the  parol  notice  to  quit,  but 

(«)  1  Esp.  N.  P.  C.  266.  (6)2  Staik.  N.  P.  C.  379. 

(c)  5  Taunt.  518. 
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the  tehaat  only.     It  is  very  different  from  this>  and  we  do         le^d 
not  throw  out  any  opinion  against  it ;  but  when  the  like 
circumstances  arise,  it  will  be  proper  to  consider  them."      \    v. 
If  M  Chfistmas  the  landlord  had  granted,  and  the  tenant  Hijddlestok. 
had  accepted,  a  demise  for  a  quarter  of  a  yei^r,  that  would 
clearly  have  operated  as  a  surrender  of  the  former  term ; 
and  in  legal  eff^t,  the  notice  here  was  a  deioise  for  a 
qvarter  of  a  year  from  CkrUinMis  to  Lady^day,  and  there- 
ibtp  did  operate  as  a  sunender  of  the  former  term.     In 
this  view  of  tJie  questioni  Thomus  v.  Cook  is  not  to-beiiis- 
tinguisbed  from  this  case,  and  must  decide  it  in  favour  of 
the  landlord.    Thirdly,  even  if  the  tenancy  was  not  de- 
termined by  either  of  the  meaner  now  contended  for,  still 
the  tenant  having  given  a  notice  to  quit,  and   having 
bdd  over  after  the  expiration  of  that  notice,  is   liable  to 
double  rent,  under  the  11  Geo,  2,  c.  19,  s.  18.    This  ia  a 
case  within  both  the  imsehief  and  the  words  of  the  en- 
acting part  of  that  section,  for  the  tenant  had  the  pow^ 
of  detefmining  the  tenancy,  he  gave  a  notice  to  quit  for 
the  purpose  of  determining  the  tenancy,  and  at  the  ex- 
piratioa  of  that  notice,  he  refused  to  deliver  up  the  pos- 
sesaian.      The  two  statutes,  4  Geo.  2,  c.  28,  and  11  Geo. 
2,  c.  19,  are  materially  different  in  their  language,  and  the 
latter  cannot  properly  be  construed  with  reference  to  the 
former.    The  former  statute  never  recognizes  the  tenant  by 
that  nitme,  and  it  requires  a  ii^ritten  notice  to  quit,  at^d  a 
fcnrmal  demand  of  possession,  by  the  landlord.    The  latter 
contains  no  such  requisition;    aiid  does  recognize  the 
tenant  by  that  name :  and,  moreover,  gives  the  landlord 
the  ri^t of  distraining  for  double  rent;  cle^y  diewing, 
therefore,    that  it  contemplated  a  continuance  of   the 
teooaney  after  the  expiration  of  the  notice  to  quit.    Lastly, 
the  defendant  is  in  any  view  of  the  case  entitled  to  recover 
fio^  the  single  rent,  because,  supposing  the  notice  to  be  bad, 
the  plaintiff  has  continued  in  possession  as  tenant,  after 
giving  an  insufficient  notice  to  quit,  and  is,  therefore, 
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1825         liable  at  least  for  the  single  rent  during  the  ])eriod  he  has  | 

v-vw         go  continued  in  possession. 
Johnston  * 


V. 
HUDDLRSTON. 


Baylky,  J. — I  am  of  opinion  that  the  tenancy  from 
year  to  year  was  not  determined  by  the  notice  to  quit  gi?en 
in  this  case,  and  consequently,  thai  the  landlord  is  not 
entitled  either  to  maintain  ejectment,  or  to  distrain  for 
double  rent  under  the  11  Geo.  2,  c.  19,  s.  18.  I  am  fur- 
ther of  opinion,  that  under  this  avowry  he  is  not  entitled  to 
recover  for  the  single  rent.  The  avowry  states  the  origi- 
nal tenancy  to  have  been,  not  for  one  year  only,  but 
'*  from  the  26th  of  March,  1821,  for  one  year  then  next 
ensuing,  and  fully  to  be  complete  and  ended,  and  so 
from  year  to  year  for  so  long  a  time  as  the  defendant  and 
the  plaintiff  should  respectively  please."  Therefore,  at  the 
expiration  of  the  first  half  of  every  year,  the  tenant  had  an 
interest  in  the  premises  for  a  year  and  a  half;  and  the 
term  was  to  continue  until  some  act  was  done  to  deter- 
mine the  tenancy.  Now,  by  law,  such  a  tenancy  could 
not  be  determined  without  a  half  year's  notice  to  quit.  It 
is  said  that  there  was  such  a  notice  here,  for  that  the  al- 
legation in  the  plea  that  the  notice  was  given  less  than  six 
months  before  the  25th  of  March,  1824,  may  be  taken  to 
mean  calendar  months,  in  which  case  the  notice  may  have 
been  given  more  than  half  a  year.  But  in  all  legal  pro- 
ceedings months  must  be  taken  to  mean  lunar  months,  un- 
less the  contrary  is  expressed,  and  as  six  lunar  months 
would  not  constitute  half  a  year,  there  has  not  been  a  half 
year's  notice  in  this  case.  When  the  tenant  gave  this 
notice,  he  had  an  interest  in  the  premises  for  at  least  a  year 
to  come,  which  could  not  be  put  an  end  to  by  a  parol 
notice  to  quit  at  the  end  of  three  months,  because  the 
Statute  of  Frauds  expressly  provides,  '*  that  no  leases  on 
elstates,  or  interests  either  of  freehold  or  terms  of  years, 
or  any  uncertain  interest  in  any  lands,  tenements,  or  here- 
ditamentsy  shall  be  surrendered,  unless  it  be  by  deed  or 
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note  in  writing,  or  by  act  and  operation  of  law"  (a).    It  is        i825. 
next  said,  that  even  if  a  parol  notice  to  quit  at  the  end  of 
three  months  cannot  of  itself  determine  a  tenancy  from  v7 

year  to  year,  still  such  a  notice,  given  by  a  tenant,  and  H^^dlestox. 
recognized  and  adopted  by  a  landlord,  may  operate  as  a 
surrender  of  the  term  by  operation  of  law ;  and  the  case 
of  Thomas  v.  Cook  is  relied  upon  as  fully  supporting  that 
argument.  Now  what  were  the  facts  of  that  case,  and 
how  far  do  they  bear  upon  the  present  ?  Cook,  being 
tenant  from  year  to  year  to  Thomas  of  a  house,  underlet  to 
PerAr^  from  Christmas  1816,  and  at  Lady-day  1817,  dis- 
trained upon  Perks  for  rent.  Thomas,  having  then  a  claim 
upon  Cook  for  rent,  gave  notice  to  Perks  not  to  pay  his 
rent  to  Cook ;  took  Perks*s  bill  in  payment  of  the  rent 
due  to  himself  from  Cook,  at  the  same  time  declaring 
that  he  would  have  nothing  more  to  do  with  Cook ;  and 
afterwards  himself  distrained  upon  Perks  for  rent  then  in 
arrear.  So  that  there  was  not  only  a  declaration  by  the 
original  landlord,  that  he  no  longer  regarded  Cook  as  his 
tenant,  but  an  acceptance  by  him  of  another  person  as  his 
tenant,  which  acceptance  was  assented  to  by  the  original 
tenant,  who  had  previously  given  up  the  possession  of  the 
premises.  The  decision  in  that  case,  amounted,  therefore, 
to  no  more  than  this :  that  where  there  has  been  an  actual 
change  of  possession,  and  the  landlord  has  agreed  with 
the  original  tenant  to  accept  the  person  in  possession  as 
his  future  tenant ;  there,  the  law,  in  order  to  give  effect  to 
the  intention  of  the  parties,  will  work  a  surrender  of  the 
original  tenant's  interest;  as  it  does  where  a  lessee  for  a 
term  of  years,  during  the  term,  accepts  of  a  new  lease 
from  the  lessor;  but  in  the  present  case  there  was  no 
change  of  possession,  nor  was  there  any  act  done  by  the 
Jandlord  indicating  that  he  considered  the  original  term  as 
ended ;  there  is,  therefore,  no  analogy  between  the  two 
cases.  Then,  it  is  said,  that  the  landlord  assented  to  the 
notice,  and  so  made  it  binding  on  himself.    Assuming 

(a)29Car.  2,  c.  3,  s.  3. 

2e2 


JoBNSTOir 


420  CASES    IN    THE    KIKO'S    BENCH, 

1825.        that  to  be  true^  still  his  assent  to  the  notice  could  not 
make  it  binding  on  the  tenant^  unless  his  assent  was 
V^        notified  to  the  tenant ;  for  without  that,  the  notice  was 
HuDDLBSTOK.  merely  a  proposal  by  the  tenant  to  quit  at  some  future 

period,  which  he  had  no  power  by  law  to  compel  the  land* 
lord  to  accept.  But  even  if  the  landlord's  assent  to  the 
notice  had  been  notified  by  parol  to  the  tenant,  which  does 
not  appear  upon  the  face  of  the  pleadings,  I  am  still  of 
opinion  that  that  would  not  constitute  such  an  acceptance 
of  the  notice  to  quit  as  could  operate  as  a  surrender  of  the 
tenant's  interest.  If  it  operated  as  a  surrender  at  all,  it 
must  operate  as  an  actual  surrender  by  virtue  of  an  agree- 
ment between  the  parties^  and  not  as  a  surrender  by  act 
and  operation  of  law.  But  the  Statute  of  Frauds  requires 
snch  a  surrender  to  be  by  note  in  writing,  and  therefore, 
in  order  to  give  the  landlord's  assent  to  the  notice  any 
effect  at  all,  it  ought  to  have  been  notified  to  the  tenant 
in  writing.  For  these  reasons  I  am  of  opinion  that  there 
was  no  obligation  upon  the  tenant  to  quit  at  the  period 
stated  in  the  notice,  so  as  to  entitle  the  landlord  to  main- 
tain ejectment.  The  next  question  is,  whether  the  notice 
to  quit  was  so  far  binding  upon  the  tenant,  as  to  render 
him  liable  for  double  rent  under  the  11  Geo.  2,  c.  14, 
s.  18.  I  am  of  opinion  that  it  was  not.  I  think  the  ob- 
ject of  that  statute  was  to  give  the  landlord  a  remedy  by 
double  rent,  only  in  cases  where  the  tenant  was  bound  to 
give  up  possession  according  to  the  terms  of  a  regular 
notice  to  quit,  upon  which  the  landlord  might  have  acted, 
and  have  maintained  ejectment.  It  does  not  appear  to  me 
to  have  been  the  object  of  the  legislature  to  punish  Ae 
tenant  for  his  caprice,  but  to  remunerate  the  landlord  for 
the  loss  of  his  bargain  with  another  tenant.  I  think  this 
is  evident  from  the  recital  of  the  18th  section  of  the  statutes 
'^  That  whereas  great  inconveniences  have  happened,  and 
may  happen  to  landlords  whose  tenants  have  power  to  de- 
termine their  leases,  by  giving  notice  to  quit  the  premises 
by  them  holden,  and  yet  refusing  to  deliver  up  the  pos- 
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seasioDy   when  the  landlord    hath  agreed  with  another         1325. 
tenant  for  the  aame  J^    What  inconvenience  can  happen  to 
a  landlord  from  receiving  a  notice  to  quit,  which  he  is 
not  bouiid  by  law  to  act  upon  ?    A  tenant  who  has  power  Hvddi.b8toh. 
to  determine  hi»  tenanoj  by  giving  a  notice  to  quit^  is 
bound  to  give  such  a  notice  as  the  law  requires ;  and  if  a 
landlord^  acting  upon  an  illegal  notice,  agrees  with  another 
tenant  for  his  land,  he  acts  without  compulsion,  and  at  his 
own  peril.      The  language  of  the  enacting  part  of  the 
clause  is,  t  must  admit,  somewhat  stronger  than  that  of 
the  recital ;  but  the  clause  must  be  construed  altogether, 
and  with  reference  to  the  particular  mischief  intended  to 
be  remedied.    The  enactment  is,  ''  That  in  case  any  tenant 
shall  give  notice  of  his  intention  to  quit  the  premises  by 
him  holden,  at  a  time  mentioned  in  such  notice,  and  shall 
not  accordingly  deliver  up  the  possession  thereof  at  the 
time  in  such  notice  omtained,  then  the  said  tenant  shall 
froiki  thenceforth  pay  to  the  landlord  double  the  rent  or 
sum  which  he  should  otherwise  have  paid/'    That  enact- 
ment, when  construed  with  reference  to  the  recital,  can 
apply  only  to  cases  where  the  tenant  gives  such  a  notice  as 
the  recital  describes ;  namely,  a  notice  by  which  he  has 
power  to  determine  his  lease,  and  by  which  his  landlord  is 
bound  to  accept  possession  of   the  premises ;   in  other 
words,  a  regular,  and  legal  notice.     Timmins  v.  Rawlinson 
has  been  cited  as  an  authority  to  shew,  that  a  notice  to  quit 
given  less  than  half  a  year  before  the  arrival  of  the  period 
mentioned  in  it,  will  entitle  a  landlord  to  sue  his  tenant 
for  double  rent.    No  such  conclusion  is,  in  my  opinion, 
deducible  from  the  decision  in  that  case,  because  the  lease 
there  was  alleged  to  be,  not  from  year  to  yeat,  but  for  one 
year  only,  and  therefore  the  tenant  was  bound  to  quit  at 
.  the  expiration  of  that  year,  without  any  notice  to  quit 
being  given.     Lord  Kenyon  certainly  ddes  appear  to  have 
thought,  in  the  case  of  Shirley  v.  Newman,  that  tJbe  fact  of 
the  landlord's  agreeing  to  accept  a  three  months'  notice 
to  quit  was  sufficient  to  determine  the  tenancy.    But  in 
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1825.         the  first  place,  the  question  arising  upon  the  Statute  of 

>"^^^^       Frauds^  was  not  broug^ht  under  consideration  there ;  and 
Johnston      , 

v.  in  the  second  place,  that  case  differed  from  the  present  in 

this  important  particular/  namely,  that  there  the  tenant 
actually  quitted  the  possession  of  the  premises.  For  these 
reasons,  I  am  of  opinion  that  the  landlord  in  this  case  is 
not  entitled  to  maintain  an  action  for  double  rent  under 
the  statute*  The  last  question  is,  whether,  under  this 
avowry,  the  landlord  can  recover  the  single  rent.  I  am  of 
opinion  that  he  cannot.  Where  a  defendant  in  replevin 
avows  for  more  than  is  due  to  him,  he  may  undoubtedly 
recover  what  is  really  due,  if  that  is  part  and  parcel  of  the 
larger  sum  for  which  he  so  avows.  Here  the  defendant 
avows  for  double  rent,  due  to  him  under  the  statute,  in  con- 
sequence of  the  plaintiff  having  held  over,  after  giving  a 
notice  to  quit.  If  any  part  of  the  double  rent  were 
due  to  him,  I  think  he  might  recover  that  part  under  this 
avowry ;  but  I  think  he  cannot  recover  any  single  rent  dae 
to  him  by  virtue  of  an  agreement  made  between  himself 
and  his  tenant,  because  that  single  rent  cannot  be  con- 
sidered as  part  and  parcel  of  the  double  rent,  for  which  he 
avows,  as  due  to  him  under  the  statute. 

Ho L ROY D,  J.,  shortly  expressed  himself  as  beii^  en* 
tircly  of  the  same  opinion. 

Judgment  for  the  plaintiff  (a). 


(a)  LUtledale,  J.,  was  absent. 


Charge  v.  Fariiall. 

A  judge's  Assumpsit  on  a  promissory  note.  Before  plea  pleaded, 
inir^procee£^'  ^®  defendant  obtained  a  judge's  order  for  staying  proceed- 
ings must  be     ings,  until  the  plaintiff's  attorney  permitted  the  defendant's 

drawn  up 

forthwith,  and  served  immediately ;  otherwise  it  will  not  be  binding. 
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agent  to  inspect  and  take  a  copy  of  the  note  on  which  the  1825. 
action  was  brought,  the  defendant  undertaking  to  admit 
the  signature  thereto,  and  not  to  take  any  objection  to  the 
stamp.  The  order  was  not  drawn  up  on  the  day  it  had  been 
obtained,  the  defendant's  agent  having  taken  time  to  consult 
his  client,  who  resided  in  the  country.  Before  an  answer 
coald  be  received  from  his  client,  he  filed  a  plea  of  the 
general  issue,  the  plaintiff's  attorney  having  in  the  mean 
time  threatened,  that  unless  the  order  was  drawn  up  im- 
mediately, or  a  plea  filed,  he  should  sign  judgment.  Upon 
receiving  the  answer  from  his  client,  the  defendant's  agent 
drew  up  the  order>  and  served  it  on  the  plaintiff's  attorney, 
who  treating  it  as  a  nullity,  gave  notice  of  trial  for  the  en- 
suing assizes.  The  judges  having  then  left  London  for 
their  respective  circuits ;  the  defendant's  agent  prepared 
for  trial  pursuant  to  the  notice  served,  but  when  he  came 
to  the  assizes,  he  applied  to  the  judge  to  postpone  the 
trial,  on  the  ground  that  the  plaintiff  was  proceeding  in 
violation  of  the  order  for  permitting  an  inspection  of  the 
promissory  note.  The  judge,  under  the  circumstances  then 
stated,  postponed  the  trial  accordingly.  On  a  former  day 
in  this  term  a  rule  was  obtained,  calling  on  the  plaintiff  to 
shew  cause  why  he  should  not  pay  to  the  defendant  his 
costs  in  preparing  to  go  to  trial,  the  plaintiff  having 
proceeded  in  the  action  notwithstanding  the  judge's 
order. 

Gurnejf  now  shewed  cause,  and  contended  that  the  de- 
fendant's delay  in  drawing  up  the  order,  was  a  waiver  of 
it.  A  judge's  order,  to  be  binding,  must  be  drawn  up 
forthwith,  and  served  immediately ;  otherwise,  parties,  by 
their  own  contrivance  might  gain  time,  which  it  was  not 
in  the  contemplation  of  the  judge  making  the  order,  to 
grant.  The  plaintiff  was  not  bound  to  wait  until  the  de- 
fendant's agent  communicated  with  his  client.  He  ought 
not  to  be  prejudiced  by  that  circumstance. 
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Russell,  contnL.  The  delay  in  dramng  tip  the  orfler  is 
no  waiver.  It  was  competent  to  the  defendant's  i^nt  to 
write  to  his  cUent  in  the  country  to  know  whether  he 
would  agree  to  the  admissions  stated  in  the  order,  before 
he  drew  it  up.  Nothing  could  be  more  reasonable ;  and  in 
practice,  time  for  such  a  purpose  is  generally  allowed. 
Here  the  plaintiff's  attorney  knew  that  die  order  had  been 

« 

made,  although  not  actually  drawn  up,  and  he  had  no 
right  to  force  the  defendant  on  to  trial  without  complying 
with  the  order. 


Abbott,  C.  J. — ^We  are  of  opinion  that  this  rule  mast 
be  discharged .  When  a  judge's  order  is  obtained^  it  is  the 
duty  of  the  party  obtaining  it,  to  draw  it  up  forthwith, 
and  serve  it  immediately ;  and  if  he  neglects  so  to  do,  it 
will  not  be  binding.  The  neglect  to  draw  up,  and  serve 
the  order  in  this  instance,  was  in  my  opinion  a  waiver.  If 
the  practice  contended  for  were  allowed  to  prevail,  it 
might  lead  to  great  abuses,  which  it  is  the  duty  of  the 
Court  to  prevent.  Had  the  defendant's  agent  stated  4t  the 
time  he  obtained  the  order,  that  it  was  necessary  for  him 
to  have  time  to  consult  with  his  client,  it  might  have  been 
made  a  matter  of  stipulation ;  but  nothing  of  that  kind 
having  been  stated,  I  think  the  order  was  not  binding 
under  the  circumstances. 

Rule  discharged. 


The  King  v.  The  Inhabitants  of  North  CuamBY. 

« Inhabitant,    X  HIS  was  an  appeal  against  a  rate  made  for  the  relief  of 

216^43^1X^1!  c.  ^^®  P^^^  ^^  ^^^  parish  of  North  Currey  in  the  county  of 
2,  s.  1,  means,  Somerset.     The  sessions  amended  the  rate  by  striking  out 

resident  inha-  "^  '^ 

bitant  or  other  inJtabitant$. 

Partners  resident  in  one  parish,  but  holding  premises  and  carrying  on  business  in 
another  parish,  by  means  of  a  servant  who  resides  on  the  premises,  are  not  mMUtaUs 
of  the  latter  parish  within  the  meaning  of  the  43  Eliz.  c.  2,  s.  1,  and  are  not  rateable  to 
the  poor  of  tnat  parish,  in  respect  of  their  penonal  property  situate  within  it. 
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of  it  the  sum  of  16/.  ISs.  4d.,  to  itfaich  the  appellants 
had  been  assessed  in  respect  of  their  stock  in  trade  within 
the  parish,  subject  to  the  opinion  of  this  Court  upon  the 
following  case : — 

The  appellants,  Messrs.  Stlideey,  H.  Bag$hot,  atid  T%  W. 
Bagshot,  were  partners  in  trade,  and  all  residing  in  the 
parish  of  Langportj  but  carried  on  a  considerable  branch 
of  their  businelte  in  coals,  culm,  dieals,  and  salt,  in  tiarth 
Currey,  by  means  of  a  foreman  and  other  servants.  The 
foreman  and  his  family  resided  there,  in  a  house  on  part  of 
the  premises  on  which  the  trade  was  carried  on,  belonging 
to  the  appellants,  for  which  they  were  assessed  as  pro- 
prietors and  occupiers  in  the  rate  appealed  against,  at 
IL  2s.,  and  they  were  also  assessed  for  stock  in  trade  at 
16/.  ISs.  4d.  Neither  of  the  appellants  ever  slept  in  the 
parish  of  North  Currey,  but  they  came  there  for  the  pur- 
pose of  inspecting  the  foreman's  accounts,  and  to  see  how 
the  business  was  going,  on.  On  such  occasions  the  acting 
partner  used  a  small  parlour  in  the  foreman's  house  as  a 
counting  room,  which  the  foreman  in  the  absence  of  the 
appellants  used  when  he  had  company.  There  were  no 
sleeping  conveniences  kept  for  the  appellants  in  the  fore- 
man's house,  nor  in  any  other  part  of  the  parish.  The 
stock  was  received  and  sold  by  the  foreman  on  the  pre- 
mises, and  on  every  Friday  the  proceeds,  with  the  accounts 
of  the  week,  wcfre  sent  to  the  partners  at  Langport,  and 
returned,  after  inspection  by  them,  to  the  foreman  on  the 
succeeding  Monday.  Accounts  were  also  made  up  monthly, 
and  sent  to  the  partners  for  their  inspection.  The  amount 
of  the  rate  was  one  ground  of  appeal  stated  in  the  notice, 
but  on  the  hearing  of  the  appeal  that  was  abandoned,  and 
the  ground  stated  and  relied  on,  was,  that  the  appellants 
were  not  liable  to  be  rated  for  their  stock  in  trade,  they  not 
being  inhabitants  of  the  parish  of  North  Currey^  nor 
otherwise  liable  for  the  same.  The  assessment  on  the 
wharfs,  houses,  &c.,  was  submitted  to  without  objection. 
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Barnard  and  Moody,  in  support  of  the  order  of  sessions, 
were  stopped  by  the  Court. 

C.  F.  Williams  and  Jeremy,  contr^.  The  appellants 
are  constructively  inhabitants,  and  liable  to  this  rate. 
They  are  not  mere  occupiers ;  and  to  hold  that  they  are, 
will  be  to  defeat  the  evident  object  and  meaning  of  the  43 
EUz.  c.  2.  The  recent  case  of  Rex  v.  Fryer  and  others(a), 
will  be  relied  on  for  the  appellants  as  decisive  of  this  case ; 
they  are  however  distinguishable.     There,  one  of  the  part- 


(a)  11(1.  T-  1825.  Not  reported,  the  case  having  been  given  up,  with- 
out any  adjudication  by  the  Court.  On  reference  to  our  notes,  we  find 
that  case  to  have  been  as  follows : — By  a  rate  made  on  the  8th  Mey 
1824,  for  the  relief  of  the  poor  of  the  parish  of  St,  James,  in  the  town 
and  county  of  Poole;  Messrs.  Fryer,  Gosse  4r  Pack,  were  assessed  for 
certain  ships  mentioned  in  the  rate,  for  exports  and  imports,  at  the  sum 
of  10/.  105.,  on  the  yearly  value  of  3,500/.,  and  upon  cooper's  stock, 
at  3s.  upon  the  yearly  average  of  50/.  On  appeal,  the  sessions  con- 
firmed the  rate,  subject  to  the  opinion  of  this  Court  on  a  case,  whicji 
stated,  that  Messrs.  Fryer,  Gosse  tf  Pack,  were  in  partnership  together 
as  merchants,  and  were  interested  in  equal  thirds  in  the  partnership 
stock  and  effects,  and  the  vessels  belonging  thereto.  The  partnership  busi- 
ness was  carried  on  at  Poole  and  at  Newfoundland.  At  Poo/e  they  had  a 
counting-house,  and  store  houses,  and  a  clerk  used  the  counting-house,  and 
kept  the  key,  but  did  not  sleep  there.  Mr.  Fryer  also  carried  on  the  busL 
ness  of  a  banker,  with  other  persons,  at  Wimbome  Minster,  six  miles  from 
Poole,  and  his  dwelling  house  was  at  Wimbome,  The  banking  firm  had 
also  a  counting-house  and  some  other  rooms,  and  a  stable,  iu  Poole,  and 
a  clerk  of  the  banking  partnership  lived  on  those  premises.  The  furni- 
ture in  the  rooms  belonged  to  him,  but  the  fiimiture  in  the  counting- 
house  belonged  to  the  banking  firm.  Mr.  Pack,  one  of  the  partners  in 
the  other  firm,  resided  at  Newfoundland.  The  rate  was  made  upon  the 
whole  partnership  interest  in  the  exports  and  imports,  in  the  coopers' 
stock,  and  in  each  of  the  said  ships,  and  not  upon  the  undivided 
third  part  or  share,  of  Gosse  only.  When  the  case  was  called  on  for 
argument, 

Scarlett,  who  appeared  to  support  the  rate,  admitted  that  two  of  the 
partners  could  not  be  considered  as  rateable  inhabitants  in  respect  of 
personal  property,  inasmuch  as  they  were  not  resident  within  the 
parish,  and  therefore,  on  this  concession,  tlie  rate  was  ordered  to  be  sent 
back  to  the  sessions  to  be  amended,  by  striking  out  the  names  of  the 
appellants. 
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nera  was  a  resident  of  the  parish,  and  rateable  in  his  own 
character,  and  the  servant  in  respect  of  whom  the  other 
partners  were  assessed,  was  not  the  servant  of  the  whole 
firm;  here  the  foreman  was  the  servant  of  the  whole 
firm,  and  unless  the  parties  can  be  rated  jointly,  no 
person  can  be  rated  in  respect  of  this  property,  and  that 
will  be  a  hardship,  on  the  parish.  [  Bayley,  J.  Many 
mercantile  finns  have  branch  houses  in  various  parishes, 
conducted  entirely  by  servants ;  are  they  to  be  held  rate- 
able in  all  those  parishes  in  respect  of  the  inhabitancy  of 
their  servants  ?  Your  argument  must  go  that  length,  if  it 
is  good  at  all].  Undoubtedly  it  must,  and  it  is  submitted 
that  it  is  good  to  that  extent.  The  meaning  of  the  word  in- 
habitant  in  the  43  Eliz,  c.  2.,  must  be  ascertained  by  con- 
sidering the  language  and  object  of  that  statute,  and  its 
meaning  as  well  per  se  as  with  analogy  to  other  statutes 
that  are  in  pari  materia.  The  object  is,  to  raise  a  fund  for 
the  relief  of  the  poor  of  the  parish,  "  by  taxation  of  every 
inhabitant,  parson,  vicar,  and  other,"  which  words  clearly 
shew  that  every  person  having  ability  in  the  parish,  was 
intended  to  contribute,  and  that  the  word  inhabitants,  was 
meant  to  include  all  householders  in  the  parish,  whether  ac- 
tually residing  there  or  not ;  and  in  favour  of  that  construe* 
tion  there  are  many  authorities.  But  what  is  the  meaning 
of  the  act,  considered  per  se?  Lord  Coke  says,  "  habitatio 
dicitur  ab  habendo,  quia  qui  propriis  manibus  et  sumpti- 
bus  possidet  et  habet,  ibi  habitare  dicitur,''  and  adds,  that 
the  word  inhabitant,  is  the  largest  word  of  the  kind  (a). 
So  in  the  Attorney  General  v.  Parker  (b),  Lord  Hardwicke 
says, ''  inhabitants  is  still  a  larger  word,  taking  in  house- 
keepers, though  not  rated  to  the  poor ;  it  takes  in  also 
persons  who  are  not  housekeepers  ;  as  for  instance,  such 
who  have  gained  a  settlement,  and  by  that  means  be- 
come inhabitants."  Again,  what  is  the  meaning  of 
this  statute  when  considered  by  analogy  to  other  statutes 
imposing   burdens   upon    inhabitants?      It  is  expressly 

(a)  2  Inst.  702.    See  Carth.  119.  (6)  3  Atk.  577. 
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1825.        declared  by  Lord  Coke,  ia  his  commentary  on  the  Statute 
of  Bridges,  that  a  person  in  possession  of  a  house,  occupifid 
merely  by  his  servants,  is  liable  to  pay  the  rates  assessed 
'^^         upon  it /a).     In  the  Maifor  «f  Colchester  y.  Goodwin  (b\ 
o(  Tyrrell^  J.,  said,  ''  he  that  hath  a  house  in  jiis  hands  there 

Oi^iiMY  ^*  **^*  to  be  an  inhabitant."  In  Jeffrey's  case  (c),  the  word 
inhabitant  was  construed  ia  die  Same  way,  and  the  reason 
there  given  is,  to  prevent  the  rest  of  the  inhabitants 
from  being  burdened  .beyond  their  just  proportion,  which 
would  be  the  case,  if  that  portion  of  property  in  the  pariah, 
on  which  the  occupiers  did.notreside^  was  therefore  not  to 
ccmtribute  to  the  maintenance  of  the  poor.  In  IZex.  ▼« 
Clapp  (d  ),  Lord  Kjenyon  said,  **  the  general  object  of  the 
act  was,  to  compel  all  those  who  had  any  property  in  the 
parish  to  contribute  their  due  proportion  towards  the 
maintenance  of  ,the  poor ;  and  the  receiving  apprentices  is 
one  mode  of  contributing  to  their  general  relief.  In  con- 
struing these  words,  I.  see  no  reason  for  confining  the 
power >(^  binding  on  the . tsAaMan^s  of  the  parish;  they 
ought  to  be  extended  to  persons  occupying  lands  in  Ihe 
pazii^,  though  residing  out  of  it."  In  Rex  v.  J3tfnoJdk(e)» 
it  was  held,  upon  the  authority  of  Rex  v.  Clapp,  that 
where  several  persons  hold  land  in  partnership,  some  of 
whom  actually  reside  on  and  occupy  it,  and  oth^s  reside 
at  a  distance,  in  another  parish,  the  latter  as  well  as  the 
fonner,  are  bound  to  take  parish  apprentices.  In  Rex  v. 
Tumiead(f)f  Lord  Kenyon  said,  ''the  statute  43  EUx. 
ttses  the  word  *'  inhabitants/'  which  has  been  held  not  to 
be  confined  to  resiants  ;  and  Lord  Coke,  in  his  reading  on 
22  Hen.  8,  c.  5,  relative  to  the  repairing  of  bridges  by  the 
inhabitants  of  counties,  says,  that  the  word  "  inhabitants** 
includes  those  who  occupy  lands  in  the  county,  thoogli 
they  do  not  reside  there.  For  some  purposes  "  inhabitants'* 
and  ''  occupiers"  are  synonymous  terms.  Where  a  person 
derives  a  benefit  from  property  which  he  occupies  in  a 

(a)  ]  Garth.  119.  (b)  5  Rep.  66. 

(c)  3  T.  R.  113.  (d)  7  T.  R.  33. 

(e)  3  T:  R.  524.  (f)  3  T.  R,  532. 
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f  he  is  liable  to  contribute  to  the  ease  of  it ;  and  in        1925. 
Rex  ▼•  Clapp  we  observed,  that  this  was  one  of  the  modes      JT'X^ 
by  which  he  was  to  contribute  to  the  ease  of  his  parish.  «. 

This  statute  must  be  construed  Uce  other  statutes  that  are  ikhabitaiits 
in  pari  materift»  and  there  are  sereial  which  have  received  ,  of 
a  construction  fully  supporting  the  present  argument.  Cueret. 
By  the  Statute  of  Hue-and-Cry,  27  Eliz*  c.  13,  s«  6,  two 
justices  are  to  tax  and  assess,  rateably  and  proportionably^ 
according  to  their  discretion,  every  town^  parish,  Sec., 
within  the  hundred ;  and  after  taxation  made,  the  con^ 
stables  shall  have  power  to  assess  according  to  their  alnlity, 
every  inhabitant  and  dweller  in  any  such  town,  8cc. ;  and 
it  has  been  held,  that  this  tax  might  be  levied  upon  one 
who  had  lands  in  his  possession  within  the  hundred, 
though  he  had  no  house  nor  lodging  there ;  becatue  he  wtu 
an  inhakUantf  Leigh  v«  Chapman  {a).  By  the  Riot  Act^ 
1  Geo.  1,  St.  2,  c.  6,  s.  6,  the  inhabitants  of  towns  and 
hundreds  aire  to  yield  damages  for  building  or  reparation, 
to  be  leried  and  paid  in  such  manner  as  money  recovered 
against  the  hnndved,  under  the  27  JSIiz.  c«  13  ;  and  it  has 
been  held,  that  all  persons  having  personal  property  withi^ 
the  district  assessed,  are  inhabitants,  and  as  such  rateable ; 
AMnM  V.  Ihwie$  (A),  where  Lord  LMtghharough  said,  **  in- 
habitniicy,  in  the  sense  of  the  legislature,  upon  this  statute 
particularly,  has  been  expressly  determined  not  to  be  con- 
Aned  to  the  local  residence  of  the  peraon  within  the 
district ;  but  that,  in  the  sense  of  the  law,  those  are  inha- 
bitants who  have  taxable  property  within  the  district,  >  in 
tiie  very  expression  of  Lord  Coke  in  his  second  Institute; 
diose  who  have  lands  and  tenements  in  their  own  pos- 
session, within  the  district,  are  to  be  deemed  inhabitants ; 
aad  in  a  Case  in 2  Samndir9,43Ay  Leigh ^.  Chapman,  the 
same  rule  is  laid  down  in  the  construction  of  this  very 
statute/'  In  Rex  v.  Hall  (c),  it  was  held  that  a  person 
might  be  a  htmseholder  within  the  meaning  of  the  Bristol 

(a)  2  Saund.  423.  (b)  Cald.  315.    See,  5  T.  R.  341 . 

(0  Airte,  vol.  ii.  241 .     1  B.  &  C.  133,  S.  C. 
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1825.        every  inhabitant^  parson,  vicar,  and  other,  and  of  every 

J^"^'       occupier  of  lands,  houses,  ficc-.^  in  iihe  said  parish,  to  be 

r.  gathered  out  of  the  same  parish,  according  to  the  ability 

Inhamtasts  ^^  ^^  ^*^™®  parish/'     It  is  contended  that  these  appel- 
of  lants  are  liable  to  be  rated  under  that  enactment,,  eidier 

NOKTR 

CuEKBY.  ^'  inhabtiants  of  the  parish,  or  ss  perscms  ooming  wtthin 
the  meaning  of  the  words  and  other.  The  latter  words 
are  certainly  extensive,  but  it  has  never  yet  been  held,  that 
a  person  not  within  the  description  of  inhabitani  or  occa^ 
pier,  was  liable  to  be  rated  under  those  words,  and  oiher ; 
and  in  the  nufierous  cases  respecting  the  rateahilify  of 
tolls,  the  contrary  has  been  conif tantly  assumed  and  actod 
upon.  Lord  Ellenborough,  in  Rex  v.  Nieholson,  treating 
of  this  subject,  says  (a),  ^'Jiow  talis  do  not  come  within  aiky 
one  specification  of  occupancy  described  by  the  statute : 
they  are  not  land,  nor  houses,  &c.  If,  therefore,  the  owner 
be  taxable  for  them  at  all,  it  must  be  as  an  inhabitant  of 
the  parish  out  of  which  they  arise ;  but  there  is  no  case  in 
which  the  word  inhabitant  in  that  statute  has  been  held  to 
mean  any  other  than  a  resident  within  the  parish.  In  the 
cases  which  have  occuned  of  rating  in  respect  of  peraoiDal 
property  (6),  residence  was  considered  necessary  to  con- 
stitute inhabitancy.''  It  is  plain^  therefore,  that  he  thoo^t 
the  words  and  other^  carried  the  description  of  the  penKHis 
liable  to  be  rated  no  further  than  the  former  words.  If 
that  is  the  sound  construction  of  the  statute,  as  I  think 
it  is,  the  only  question  in  this  case  is,  whether  the  appel- 
lants are  inhabitants  of  this  parish,  within  the  meaning  of 
the  statute.  The  word  inhabitant  is  capable  of  bearing  a 
yery  large  and  extensive  sense,  so  laige,  indeed,  aa  to  compre- 
hend every  person  possessed  of  property  within  the  parish. 
I  admit  that  it  has  occasionally  been  so  construed,  with 
reference,  for  instance,  to  the  Statute  of  Bridges,  the 
Hue-and-Cry  act,  and  the  Riot  act.  Bat  why  ?  Because 
in  those  statutes  inhabitants  is  the  only  word  used  as  de- 
scriptive of  the  persons  intended  to  be  made  rateable,  and 
(a)  12  Ea«t,  342.  (h)  Vide  8  East,  451,  5,  7. 
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from  the  very  nature  of  the  subjects  to  which  it  is  there         ie25. 
applied,  it  must  have  been  designed  to  comprehend  every     t^^^^T^' 
person  who  had  prof)erty  within  the  district.    Upon  the  v, 

same  principle  it  has  been  held,  that  a  person  occupying  i^s^bitamts 
land  in  a  pari^h^  but  residing  out  of  it,  is  compelljible  to  of 

receive  a  parish  apprentice,  though  the  statute  of  Eliz*      Currey. 
provides  that  none  but  inhabitants  and  occupiers  shall  be 
compellable  to  receive  one.     But  in  the  present  instance 
there  is  a  variety  of  words  used  as  descriptive  of  the  per- 
sons intended  to  be  rated  ;   they  are,  ''every  inhabitant, 
parson,  vicar,  and  other,  and  every  occupier  of  lands,"  &c. 
If  the  word  '  inhabitant'  was  meant  to  include  the  others^ 
why  were  those  others  inserted  and  specified  by  name? 
The  ground  of  the  opinion  of  the  court  there  was,  that  it 
did  not  include  them,  and  that, '  inhabitant  there,  had  not 
the  extensive  meaning  which  had  been  given  to  it  upon 
the  construction  of  other  statutes,  but  that  it  had  a  limited 
meaning,  and  was  descriptive  of  persons  residing  within 
the  parish,  and  of  such  persons  only.      Lord  Ellenbo^ 
rough^s  judgment  clearly  proceeded  on  that  ground ;  and 
Le  Blanc,  J.,  said,  ''  if  the  words  of  it  (the  stat.  43  Eliz.) 
had  received  so  extended  a  construction  as  to  include  this 
case  in  the  various  decisions  which  have  taken  place  upon 
the  rating  of  the  proprietors  of  canal  navigations,  I  should 
have  been  disposed  to  adhere  to  the  settled  course  of  con- 
struction.     But  this  point  not  having  been  decided  in 
tho6e  cases,  I  cannot,  upon  adverting  to  the  words  of  the 
statute,   consider  the  appellant  as  coming  within  any  of 
the  descriptions  of  rateable  there  given.    It  is  contended 
that  he  is  an  inhabitant  of  the  township  within  the  mean-* 
ing  of  the  act,  and  that  he  is  also  within  it  as  an  occupier 
of  real  property.    Now  when  the  word  inhabitant  is  used 
as  well  as  occupier,  I  must  consider  that  by  the  former  was 
meant  a  person  who  was  resident  within  the  place ;   for 
one  might  occupy  without  being  resident,  and  the  statute 
meant  to  include  both/'    Mr.  Nolan,  in  his  Poor  Lawa 

VOL.   VII.  2  F 
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also  lays  down  the  same  principle  (a).  Then  did  the 
appellants  reside  in  this  parish  ?  It  seems  to  me  impos- 
sible to  contend  that  they  did.  What  is  the  meaning 
of  the  word  resides?  A  man  resides  where  he*  eats, 
drinks,  and  sleeps  and  lives ;  where  he  has  his  domi- 
cile^  where  he  makes  his  home.  Not  one  of  those  charac- 
teristics is  applicable  to  these  individuals,  and  therefore 
I  think  they  cannot  be  considered  as  resident  within  the 
parish.  I  also  think,  upon  the  authority  of  decided 
cases,  that  the  word  inhabitants  in  this  statute,  must  be 
construed  to  mean  residents  only,  and  therefore,  as  the 
appellants  are  not  resident  within  this  parish,  that  they 
are  not  liable  to  be  rated  to  the  relief  of  its  poor  in  respect 
of  their  personal  property  situate  within  it.  For  these 
reasons  I  am  of  opinion  that  the  order  of  sessions  must 
be  confirmed. 


HoLROYD,  J. — I  am  of  opinion  that  upon  the  proper 
construction  of  the  statute  of  £/u.,  as  now  firmly  settled 
by  several  decided  cases,  these  appellants  were  not  rateable 
to  the  relief  of  the  poor,  in  respect  of  their  personal  pro- 
perty in  the  parish  of  North  Cnrrey.  If  there  were  no  such 
decisions  as  those  to  which  I  have  alluded,  Mr.  Jeremy's 
argument  would  be  deserving  of  great  consideration  ;  but 
unless  we  are  prepared  to  overrule  all  the  cases  in  which 
non-resident  proprietors  of  tolls  have  been  held  exempt  from 
rateability,  we  cannot  hold  these  appellants  to  be  rateable, 
either  under  the  word  inhabitant,  or  the  words  or  other : 
and  I  certainly  am  not  prepared  to  do  any  such  thing.  In 
my  opinion  the  words,  or  otfier,  in  this  statute,  must  be 
construed  to  mean  other  inhabitants.  I  cannot  conceive 
that  it  was  the  intention  of  the  legislature  to  rate  persons 
who  were  neither  inhabitants  of  the  parish,  nor  occupiers 
of  property  within  it ;  ajid  unless  the  word  inhabitant 
means  resident  inhabitants,  and  the  words  and  other  mean 
other  inhabitants,  the  subsequent  words  occtipter  o^/aitib, 

(a)  1  Nol.  P.  L.  72,  3d  cd. 
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&c.^  must  be  wholly  inoperative  and  useless.  I  take  the 
case  of  Rex  v.  Nichohon  to  have  been  decided  exactly 
upon  that  ground,  and  to  have  laid  it  down  as  a  principle 
of  laW,  that  a  proprietor  of  toUs  is  not  liable  to  poor^s  rates, 
unless  he  is  a  resident  inhabitant  of  the  parish.  Lord 
Ellenborough,  during  the  discussion  of  that  case  said,  ''the 
great  difficulty  is  to  bring  the  case  within  the  words  of  the 
statute  43  Eliz.,  c.  2,  conferring  the  authority.  The  party 
rated  must  be  either  an  inhabitant  of  the  parish,  or  he  must 
be  an  occupier  of  one  or  other  of  the  descriptions  of  property 
mentioned  in  the  statute/'  He  afterwards  asked,  whether 
any  case  could  be  found  in  which  the  word  inhabitant  in 
the  statute  of  Eliz.  had  been  held  to  mean  any  thing  but 
resident;  and  in  the  course  of  his  judgment  he  expressed 
himself  satisfied  that  there  was  no  such  case  to  be  found. 
Le  Blanc,  J.,  in  the  same  case,  seems  to  have  been  clearly 
of  opinion  that  no  person  could  be  rateable  who  was  not 
either  a  resident  withi.n  the  parish,  or  an  occupier  of  real 
property  there ;  and  my  brother  Bayley  said,  **  in  a  sta-» 
tute  which  mentions  inhabitant  as  well  as  occupier,  inha- 
bitant must  mean  resident,  otherwise  it  would  mean  the 
same  as  occupier."  The  case  of  Williams  v.  Jones  {a)  is 
another  authority  to  the  same  point*  Now  the  construc- 
tion which  we  have  been  urged  to  put  upon  the  words  and 
other f  would  have  applied  as  forcibly  to  those  cases  as  to 
this,  and  if  that  construction  is  right,  the  decisions  in 
those  cases  must  be  wrong.  But  I  am  of  opinion  that 
they  are  right ;  that  the  true  construction  of  the  words 
and  other  is  other  inhabitants;  and  consequently,  that 
the  appellants,  not  being  such  inhabitants,  were  not  liable 
to  this  rate. 
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(a)   12  East,  346. 


(6)  Littledale,  J.,  was  absent. 
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'^"^'  Exparte  Bibch,  in  the  matter  of  Ledsteb,  a  Bankrupt. 

A  judgment  *■  HIS  was  a  case  sent  by  his  Honor  the  Vice  Chancellor 

for  damages  fo^  the  Opinion  of  this  Court. 

and  costs  in  * 

assumpsit,  is  a       In  Hilary  term  18229   William  Birch,  of  Stockport,  ia 

tmT^e^^"^  the  county  of  Chester,  sheriflTs  officer,  commenced,  in  the 

meaning  of  the  court  of  King's  Bench,  an  action  of  assumpsit  against 

135,  s.  2,  and  John  Ledster  the  younger,  the  above-named  bankrupt. 

proveable  un-  Tjjg  cause  of  action  was  stated  in  the  declaration  to  be, 

der  a  bank- 


rupt's com-  that,  in  consideration  that  the  plaintiff,  as  the  bailiff  of 
Soueh  final  ^^®  Edward  Clayton,  would  make  a  distress  for  rent  in 
judgment  is  arrear^  on  certain  goods,  the  property  of  one  Isaac  Booth, 
until^fter  the^  ^^^  defendant  undertook  that  he  had  authority  from  Clay^ 
commission      ^q,|  ^  employ  the  plaintiff  for  the  purpose  of  making  such 

distress  ;  that  the  defendant  had  no  such  authority,  and 
that  in  consequence  thereof  an  action  of  trespass  quare 
clausum  fregit,  at  the  suit  of  Booth,  had  been  brought 
against  the  plaintiff  and  three  other  persons,  and  a  judg- 
ment recovered,  and  execution  issued  against  the  plaintiff 
and  the  other  persons,  for  20/.  damages,  and  66/.  costs ; 
under  which  execution  the  plaintiff's  goods  were  seized, 
whereby  he  was  compelled  to  pay,  and  did  pay  the  said 
sums,  together  with  the  costs  of  the  execution,  and  was 
also  put  to  great  expense  in  defending  himself,  and  suffered 
great  inconvenience  from  the  seizure  of  his  goods.     Other 
counts  stated  the  consideration  to  be,  that  the  plaintiff  would 
assist  thi  defendant  in  making  the  distress,  and  the  pro- 
mise and  damage  was  stated  as  before.     Another,  was  on 
a  promise  to  indemnify ;  and  there  was  also  a  count  for 
money  paid.     In  fact,  the  distress  was  made  by  the  plain- 
tiff's directions,  by  his  assistants,  who  were  accompanied 
by  the  defendant.   It  was  made  at  the  defendant's  request, 
on  a  false  statement  of  his  authority,  and  the  plaintiff  was 
compelled  to  pay,  and  did  pay  the  damages,  costs,  and 
costs  of  execution  to  the  party  distrained  upon,  amounting 
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to  95/.,  before  the  commencement  of  the  action.  In  this 
action,  William  Birch,  on  the  4th  of  June,  1822,  obtained 
a  verdict  against  John  Ledster  the  younger,  the  above- 
named  bankrupt,  damages  130/.,  which  verdict  was  en7 
tered  generally ;  and  on  the  18th  June,  1822,  final  judg- 
ment was  signed  on  the  above-mentioned  verdict  for  130/. 
damages,  and  188/.  costs.  This  judgment  was  signed  as 
of  Trinity  term  last,  which  in  1822  commenced  June  7th. 
On  the  15th  June,  1822,  a  commission  of  bankrupt  was 
awarded  and  issued  against  the  said  John  Ledster  the 
younger,  the  above-named  bankrupt,  founded  on  an  act 
of  bankruptcy  committed  by  him  on  the  17  th  May  preced- 
ing, being  the  act  of  bankruptcy  in  the  proceedings ;  and 
on  the  18th  Juue,  1822,  the  commission  was  opened,  and 
the  bankruptcy  found  and  declared  by  the  commissioners. 
In  August,  1822,  the  said  William  Birch  presented  a  petition 
to  the  Lord  Chancellor,  praying  that  the  said  commission 
might  be  superseded,  and  the  allowance  of  the  said  bank- 
rupt's certificate  might  in  the  meantime  be  stayed  ;  and,  on 
the  hearing  of  that  petition  by  his  Honor  the  Vice  Chancel- 
lor, this  case  was  directed,  the  question  being,  whether  the 
said  William  Birch  had,  at  the  date  and  suing  forth  of  the 
said  commission,  any  debt  proveable  under  the  same. 
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This  case  was  argued  on  Wednesday  the  3d  November, 
at  the  sittings  before  Michaelmas  term  1824. 


Parke,  for  the  petitioner.  The  question,  under  the  cir- 
cumstances set  forth  in  the  case,  is  whether  William  Birch 
had  any  debt  due  to  him  from  Ledster,  the  bankrupt,  at 
the  time  of  suing  forth  the  commission,  which  was  prove- 
able under  the  same.  It  is  submitted,  first,  that  the 
whole  sum  recoverable  by  the  judgment  against  Ledster 
was  proveable  under  his  commission ;  and  second,  that  at 
all  events  the  sum  of  20/.  paid  by  Birch  as  damages  in  the 
action  against  himself  is  proveable  as  money  paid  to  the 
bankrupt's  use  before  the  act  of  bankruptcy.     First,  as  to 
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1825.        the  larger  sum ;  on  the  4th  June^  1822,  Birch  obtained  a 
^^'^       verdict  against  Ledster  for  130/. ;  and  on  the  18th  June, 
Birch,       final  judgment  is  signed  for  that  sum^  together  with  costSi 
m    e^mattf  r    amounting  to  188/.    The  judgment  is  signed  as  of  Trinity 
Ledster,      term  1822,  which  commenced  pn  the  7th  June,  and  on 
the   15th  June  a  commission  of  bankrupt  is  awarded 
against  Ledster,  founded  on  act  of  bankruptcy  committed 
on  the  preceding  17th  May.      Now,  as  the  judgm^t 
signed  against  Ledster  relates  to  the  first  day  of  the  term 
in  which  it  was  signed,  it  must  be  considered  as  a  debt  due 
on  that  day  and  proveable  under  the  commission,  although 
the  act  of  bankruptcy  was  previous  to  the  time  the  debt 
became  due.    As  the  judgment  relates  to  the  first  day  of 
term,  it  must  be  taken,  as  far  as  respects  the  bankrupt,  to 
be  a  debt  due  from  that  time,  although  by  the  Statute 
of  Frauds  a  purchaser  would  be  protected ;  Robinson  v, 
Tonge  (a).    The  case  of  Buston  v.  White  (6),  is  also  an 
authority  expressly  in  point,  to  shew  that  the  judgment 
signed  in  Trinity  term  relates  to  the  first  day  of  the 
term,  and  must  be  considered  as  a  debt  due  from  that 
time.      In  Exparte  Charles  (c),  nothing  but  a  verdict  had 
been  obtained  at  the  time  the  commission  was  sued  out; 
no  judgment  had  been  entered  up ;  but  in  that  case  there 
was  this  further  distiuguishing  circumstance,  that  there 
the  point  arose  as  to  the  sufficiency  of  the  petitioning 
creditor's  debt.     It  will  be  said  on  the  other  side,  that 
supposing  this  argument  to  be  well  founded,  still  this  most 
be  considered  as  a  debt  contracted  after  the  act  of  bank- 
ruptcy, and  therefore  not  proveable.     But  it  has  been 
held  otherwise  in  the  recent  case  of  Robinson  v.  Vak  (i), 
which  arose  upon  the  construction  of  the  46  Geo*  3,  c.  135, 
s.  2.    There  the  court  was.  clearly  of  opinion  that  a  judg- 
ment, even  in  an  action  for  a  tort,  is  a  debt  within  the 
meaning  of  that  statute,  and  proveable  under  a  commission 
of  bankrupt,  although  the  final  judgment  was  not  signed 

(a)  3  P.  Wms.  399.  (6)  7  Price,  209. 

(c)  14  East,  197.         (d)  Ante  vol.  iv,  430.    2  B.  &C.  7$3>  S.  C. 
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until  after  the  act  of  bankruptcy  committed  (a).  These^ 
therefore,  are  authorities  to  shew  that. the  whole  sum  re- 
covered by  Birch  was  proveable  under  the  commission. 
Secondly,  at  all  CTents,  the  sum  of  20/.  paid  by  Birch  in 
the  action  brought  against  him  by  Booth,  is  proveable 
under  the  commission,  as  money  paid  to  the  bankrupt's 
use.  ^Abbott,  C.  J.  Can  you  maintain  that  that  money 
was  paid  by  Birch  to  the  use  of  the  bankrupt  ?]  It  must 
be  considered  as  money  paid  at  the  request  of  the  bank- 
rupt By  the  act  of  the  bankrupt.  Birch  is  placed  in  the 
situation  of  being  liable  to  pay  that  sum  of  money  to 
Booth,  and  as  he  has  paid  it  in  consequence  of  that  act, 
it  must  be  treated  as  money  paid  at  the  request  of  the 
bankrupt.  Birch,  the  officer,  is  an  innocent  party ;  he 
acts  upon  the  authority  which  Ledster  assures  him  he  has 
of  distraining  on  the  property  o{  Booth,  and  in  conse- 
quence of  being  so  placed  in  the  situation  of  a  wrong 
doer,  be  is  compelled  to  pay  those  damages  which  Ledster 
would  otherwise  have  been  liable  to  pay  had  Booth 
brought  his  action  against  him.  The  effect  of  the  pay- 
ment by  Birch  is  to  exonerate  Ledster  from  all  liability  to 
Booth,  and  therefore  it  is  in  effect  money  paid  to  his  use 
and  at  his  request.  Merewether  v.  Nixon  (b).  Brown  v. 
Hodgson  (c),  Exall  v.  Partridge  (d). 
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E.  Alderson,  contr^.  It  does  not  appear  upon  the  case 
that  Ledster  w^  liable  to  the  party  to  whom  Birch  paid 
the  20/.  The  case  only  states  that  Ledster  stated  to  Birch 
that  he  had  authority  from  Clayton  to  employ  him  (Birch) 
for  the  purpose  of  making  the  distress  on  Booth's  goods.  It 
may  be,  that  Ledster  misrepresented  his  authority,  but  that 
does  not  shew  that  he  took  any  part  in  the  trespass  com- 
mitted by  Birch,  so  as  to  make  him  liable  for  the  damages 

(a)  See  Exparte  Hill,  1 1  Ves.  jun.  646.  Buss  v.  OUbert,  2  M.  &  S. 
70.  Walker  v.  Barnes,  1  Marsh.  346.  Bhgg  v.  Phillipi,  2  Camp. 
139,  and  Lee  v.  Goodktti,  ante  vol.  iv.  350. 

(6)  8  T.  R.  186.  (c)  4  Taunt.  189.  («0  8  T.  R.  308. 
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which  Birch  paid  as  a  compensation  for  distraining  Booth's 
goods.  The  whole  case  therefore  must  depend  upon  the 
first  point,  namely,  whether  the  judgment  recovered  in  the 
action  by  Birch  against  Ledster  is  proveable  as  a  debt 
under  the  commission.  Now,  it  is  submitted,  that  this 
is  not  a  bon&  fide  debt  contracted  within  the  meaning  of 
the  46  Geo.  3,  c.  136,  s.  2.  It  is  true,  that  Robinson  v. 
Vale  appears  to  be  an  authority  directly  in  point  against 
this  proposition.  The  question  there  was,  whether  the 
defendant  was  entitled  to  be  discharged  out  of  custody  on 
the  ground  that  the  damages  and  costs  for  which  he  had 
been  arrested  were  a  debt  proveable  under  the  commission, 
and  that  the  defendant  was  protected  by  his  certificate. 
The  defendant  had  been  arrested  on  the  17th  April  for  the 
damages  and  costs  in  an  action  of  trespass.  On  the  29th 
January  the  plaintiff  had  signed  his  final  judgment;  on 
the  23d  of  the  same  month  the  defendant  had  committed 
an  act  of  bankruptcy;  the  commission  was  awarded 
against  him  on  the  31st  of  the  same  month,  and  on  the 
3d  May  he  obtained  his  certificate.  The  final  judgment 
was  signed  between  the  time  of  committing  the  act  of 
bankruptcy  and  the  suing  out  of  the  commission,  and 
the  question  was,  whether  it  was  a  proveable  debt,  so  as^to 
protect  the  bankrupt  by  his  certificate ;  and  the  court  held 
that  it  was.  So  far,  that  case  is  in  point  with  the  present: 
but  a  most  material  authority  bearing  on  the  case  was  not 
brought  before  the  court ;  for  in  Blogg  v.  Phillips  (a), 
Lord  Ellenborough  had  previously  decided  exactly  the 
reverse.  That  was  an  action  of  trover  by  the  assignees 
of  a  bankrupt  against  the  sheriffs.  The  goods  in  quedtion 
were  taken  in  execution  by  the  defendants  on  the  7th 
July,  and  it  was  proved  that  the  bankrupt  had  committed 
an  act  of  bankruptcy  in  the  May  preceding,  but  that  the 
commission  was  not  sued  out  against  him  till  the  1st  Octo- 
her  following.  The  goods  were  sold  on  the  20th  July, 
^nd  on  the  30th  of  the  same  month,  the  money  was  paid 

(a)  2  Camp.  129. 
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oyer  to  the  person  at  whose  suit  they  were  taken  in  execu* 
tion  ;  and  the  question  was,  whether  the  transaction  was 
protected  by  the  46  Geo.  3,  c.  135,  s.  I,  as  a  payment  by 
the  bankrupt,  or  a  bon&  fide  transaction  with  him,  within 
the  meaning  of  the  statute ;  and  Lord  Ellenborough  said 
"  There  is  no  pretence  for  calling  this  a  payment  by  the 
bankrupt,  and  the  meaning  of  the  word  transactions  must 
be  determined  by  the  words  used  along  with  it,  viz. '  con* 
tracts,  and  other  dealings.'  The  transactions  protected 
by  this  clause  of  the  statute  are  evidently  transactions 
between  the  parties  in  the  ordinary  course  of  business,  not 
transactions  carried  on  through  the  medium  of  legal  pro- 
cess.*' This  was  the  construction  put  upon  the  first  sec* 
tion ;  and  the  second  section  must  receive  the  like  con- 
struction, because  it  speaks  expressly  of  debts  contracted. 
That  section  enacts,  ''  that  in  all  cases  of  commissions  of 
bankrupt  hereafter  to  be  issued,  all  and  every  person  and  per- 
sons with  whom  the  bankrupt  shall  have  really  and  bon&  fide 
contracted  any  debt  or  debts  before  the  date  and  suing 
forth  of  such  commission,  which,  if  contracted  before  any 
act  of  bankruptcy  committed,  might  have  been  proved 
under  such  commission,  shall,  notwithstanding  any  prior 
act  of  bankruptcy  may  have  been  committed  by  the  bank- 
rupt, be  admitted  to  prove  such  debt  or  debts,  and  to 
stand  and  be  a  creditor  under  such  commission,  to  all  in- 
tents and  purposes  whatever,  in  like  manner  as  if  no  such 
prior  act  of  bankruptcy  had  been  committed  by  such  bank- 
rupt, provided  such  creditor  or  creditors  had  not  at  the 
time  of  such  debt  or  debts  being  contracted,  any  notice  of 
any  prior  act  of  bankruptcy  by  such  bankrupt  commit- 
ted." It  is  clear,  from  the  language  of  this  section,  and 
from  the  decision  in  Blogg  v.  Phillips,  that  the  judgment 
obtained  by  Birch  cannot  be  considered  as  a  debt  con- 
tracted within  the  meaning  of  the  statute.  A  contract 
imports  a  mutual  agreement ;  here  there  is  none ;  and  if  it 
be  a  debt  at  all,  it  must  be  by  operation  of  law.  But  even 
if  it  were  a  debt  contracted  within  the  meaning  of  the 
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statute,  still  it  would  not  be  within  its  protection,  because 
the  debt  must  be  contracted  without  notice  of  a  prior  act 
of  bankruptcy.    Now  here  the  fact  of  a  commission  having 
issued,  which  is  a  public  act,  is  a  sufficient  notice  to 
Birch  that  Ledster  had  committed  an  act  of  bankruptcy. 
But  can  a  judgment  for  damages  for  a  tort,  be  considered 
as  a  debt  contracted  within  the  provisions  of  the  statute? 
It  is  clearly  not  within  the  words,  and  there  is  nothing  to 
shew  that  it  is  within  the  spirit.    Assuming  it  however  to 
be  a  debt  contracted,  still  the  question  is,  when  was  it  con- 
tracted ?     Now  admitting  it  be  true  that  the  j  udgment  shall 
have  relation  to  the  first  day  of  Trinity  term,  still  that  which 
is  a  mere  fiction  of  law,  cannot  alter  the  situation  of  the 
parties  with  respect  to  their  legal  rights.   The  question  is, 
in  what  relation  these  parties  stood  to  each  other  at  the 
time  the  commission  issued.    The  commission  issued  on  the 
15th  Jutie.   Could  Birch  have  maintained  an  action  against 
Ledster  at  that  time  for  the  sum  which  he  seeks  to  prove  un- 
der the  commission  ?     If  he  could  not,  then  he  could  not 
prove  it  under  the  conmiission  as  a  debt  contracted,  and  then 
due.    The  judgment  is  not  signed  until  the  18th  June,  and 
therefore  assuming  it  to  be  a  debt  contracted,   it  must 
stand  in  the  situation  of  a  debt  created  subsequent  to  the 
conmiission.    This  was  the  view  taken  of  the  question  in 
Walker  v.  Barnes  (a),  where  the  question  was,  whether 
the  costs  of  an  action  could  be  discharged  by  the  certifi- 
cate ;  and  Gibbs,  C.  J.,  said,  "  the  question  cannot  be 
tried  by  a  better  rule  than  by  examining  whether  an  action 
could  be  brought  for  the  demand ;  and  it  is  clear  that  no 
action  could  be  brought  before  final  judgment  had  been 
signed."    [Holroyd,  J.,  In  that  case  the  statute  46  Geo. 
3,  c.  135,  was  not  at  all  adverted  to.     It  was  considered 
as  if  that  statute  was  not  in  existence,  and  nothing  was 
said  as   to  the  operation  of  the  judgment  by  relation]. 
The  case  seems,  however,  to  have  proceeded  upon  the 
question,  whether  a  debt  did  or  did  not  exist  at  the  date  of 

(fl)  5  Taunt.  778. 
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the  commission.  Thecaseof  JBtir^onv.  TFAtV^  was  well  de- 
cided, because  there  the  judgment  was  actually  entered  up 
previously  to  the  commission.  On  these  grounds  there- 
fore, first,  that  a  judgment  in  tort  is  not  a  debt  contracted 
within  the  meaning  of  the  act ;  and  second,  that  if  it  is, 
still  as  it  was  contracted  subsequently  to  the  issuing  of  the 
commission,  it  is  not  a  debt  proveable  against  the  bank- 
rupt's estate: — the  Court  will  be  of  opinion  that  Birch  had 
no  debt  proveable  under  the  commission  at  the  time  when 
it  issued,  and  therefore  a  certificate  to  that  effect  must 
be  sent  into  Chancery. 
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1825. 

Exparte 

Birch, 

in  the  matter 

of 

Ledster, 

a  bankrupt 


Parke,  in  reply.  First,  the  case  of  Robinson  v.  Vak 
is  an  express  authority  to  shew  that  a  judgment  in  tort 
is  a  debt  within  the  meaning  of  the  statute,  and  proveable 
under  the  commission,  though  not  signed  till  afterwards ; 
and  second,  the  judgment  having  been  entered  up  in 
Trinity  term,  it  has  by  operation  of  law  relation  to  the 
first  day  of  the  term,  and  consequently,  as  that  is  prior  to 
the  date  of  the  commission,  it  must  be  considered  as  a  debt 
contracted  before  the  commission. 

Cur,  adv.  vult. 


The  following  certificate  was  afterwards  sent  by  this 
Court  to  the  Vice  Chancellor. 

"  This  case  has  been  argued  before  us  by  counsel.    We 

have  considered  it,    and  are  of  opinion  that  the  said 

William  Birch  had,  at  the  date  and  suing  forth  of  the 

said  commission  against  John  Ledster,  a  debt  proveable 

under  the  same. 

C.  Abbott. 

J.  Bayley. 

J.    S.    HOLROYD. 
J.    LlTTLEDALE." 
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A  merchant 
in  London 
authorises  a 
broker  at 


Reid,  Irwin  8c  Co.  v,  Hollinshed  and  another. 

1  HIS  was  an  action  of  trover  for  two  thirds  of  200  bales 
of  cotton.  Plea,  not  guilty.  At  the  trial  before  Abbott, 
C.  J.,  at  the  London  adjourned  sittings  after  Michaelmas 
writing, to pui^  ^^^  1823,  a  verdict  was  found  for  the  plaintiffs,  subject 
chase  1,000       ^q  the  opinion  of  the  Court  on  the  following:  case  : — 

bales  of  cotton,        mt  •     -m  i  --r  %      i 

andproposesto  The  plaintiiis  were  merchants  in  London,  and  the  de- 
^^aUowcd't^^  fendants  were  brokers  in  'Liverpool.  In  the  months  of 
be  one  third  February  and  April,  1820,  Messrs*  T.  Davidson,  and 
therein,  acting  ^*  Milligan  of  Liverpool^  who  traded  under  the  firm  of 
in  the  business  Davidson  and  Co.,  bought  712  bales  of  cotton  in  different 

free  of  com-  i  rm      i»  «       •  n  %  ■» 

mission.''  To    parcels.     The  following  extracts  from  the  correspondence 

between  the  plaintiffs  and  Davidson  and  Co.,  shew  the 
agreement  under  which  they  were  bought,  and  the  interest 
of  each  party.  On  the  11th  February,  1820,  the  plaintiffs 
wrote  to  Davidson  and  Co.,  as  follows : — '*  In  consequence 
of  the  representations  made  to  us  in  your's,  we  hereby 
authorise  you  to  purchase  1000  bales  of  bowed  cotton  of 
good  quality,  at  the  lowest  price  at  which  you  can  obtain 
it  against  your  drafts  on  us  at  three  months'  date,  you  to 
be  allowed  to  be  one  third  interested  therein,  acting  in  the 
business  free  of  commission."  To  this  Davidson  and  Co., 
on  the  14th  February  1820,  returned  the  following 
answer : — "  We  are  happy  that  you  think  favourably  of 
an  investment  in  cotton,  and  make  due  note  of  your  order 
of  1000  bales  of  boweds.  We  shall  be  happy  to  hold  one 
third  interest  therein,  charging  no  commission ;  in  ex- 
pectation that  you  might  authorise  us  to  do  something  in 
this  way,  we  picked  up  137  bales  on  Saturday  at  I2d., 
which  we  consider  a  bargain,  and  enter  them  accordingly 
to   the  joint  account."      On  the  17th  February,    1820, 

against  fire, 

and  transmits  the  policies  to  the  merchant,  informing  him  that  the  cotton  was  deposited 
in  warerooms  rented  by  him  (the  broker)  and  that  he  held  the  key  for  their  join^  secarity . 
The  broker  pledges  the  whole  of  the  cotton  to  the  defendant,  for  a  debt  due  to  the 
laUer,  and  becomes  a  bankrupt : — Held,  that  the  broker  was  a  partner  with  the  merchant 
in  the  cottons,  and  that  he  had  authority  to  pledge  the  whole  to  the  defendant,  as  an  in- 
nocent pawnee  without  fraud. 


this  propo- 
sition the 
broker  ac- 
cedes, and 
purcluises 
cotton  in  his 
own  name, 
which  is  paid 
for  solely  by 
the  merchant 
in  London. 
In  the  sub- 
sequent cor- 
respondence 
between  the 
parties,  the 
transaction 
is  spoken  of 
as  ^<  a  joint 
account," 
"joint  con- 
cern," "  joint 
purchase,'' 
"joint  specu- 
lation," joint 
cotton  adven- 
ture."   The 
broker  effects 
insurances  on 
the  cotton 
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the  plaintiffs  wrote  to  Davidson  and  Co.  as  follows: —         1825. 
"  we  duly  note  by  your  favour  of  the  14th  inst.,  that  you       ^"^^ 
take  one  third  share  in  the  proposed  purchase  of  1000  v. 

bales  of  cotton,  and  that  you  have  [already  secured  137  ^^oi.uvm^t>. 
at  what  appear  favourable  terms.    You  must  judge  whether 
OUT  joint  speculation  is  still  adviseable."    On  the  23d 
February,  1820,  Davidson   and  Co.  wrote  to  the  plain- 
tiffs : — '*  We  have  this  day  purchased  for  the  joint  account 
200  bags  bowed  cottons  at  I2d.,  the  quality  is  good,  and 
we  trust  the  purchase  will  meet  your  approbation.''      The 
200  bags  so  purchased,  were  those,  two  thirds  of  which 
were  sought  to  be  recovered  in  this  action.      On  the  24th 
February,  Messrs.  Davidson  and  Co.,  wrote  again  to  the 
plaintiffs,  as  follows  : — "  We  have  been  tempted  by  the 
superior  quality  and  condition  of  a  lot  of  boweds  we  fell  in 
with   to  day,  and  have  added  to  the  joint  concern  267 
bales  at  I2ld.'*    On  the  26th  February  they  wrote  and 
advised  two   drafts  of  that  date,  975/.    13s.  8d.,  and 
861/.65.5J.,atthree  months,  which  they  required  the  plain- 
tiffs to  honour,  and  place  to  the  debit  of  cotton  '*  on  joint 
concern."     On  the  28th  February,  the  plaintiffs  wrote  to 
Davidson  and  Co. : — "  We  have  received  your  favours  of 
the    23d,  24th,  and  26th,  and  make  due  note  of  your 
purcliases  of  cotton,  and  your  drafts  for  975/.  13s.  8d.,  and 
861/.  6s,  5c/.,  in  part  payment  of  the  joint  concern."     On 
the  4th  March,  1820,  Davidson  and  Co.  wrote  to  the  plain- 
tiffs : — **  We  have  now  to  advise  our  draft  of  this  date 
for  2793/.  12s.,  which  please  honour  and  place  to  the  debit 
of  the  joint  purchase  of  cotton."    To  this  the  plaintiffs, 
on  the  6th  March  1820,  replied  : — "  We  pay  due  attention 
to  the  contents  of  your  esteemed  favour  of  the  4th  inst., 
and   to  your  draft  for  2793/.  12s.,  on  the  joint  account. '^ 
On  the  8th  March,  1820,  Davidson  and  Co.  wrote  to  the 
plaintiffs : — "  We  have  to  advise'  our  draft  of  the  6th, 
current  for  3820/.  5s.,  for  the  last  purchase  of  cotton  on 
the  Joint  account."      On  the  10th  March,  the  plainti£& 
replied : — '*  We  have  received  your  esteemed  favour  of  the 


Reid 
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1825.        8th  inst.,  and  haye  made  due  note  of  your  draft  for  3820/. 
5s.f  on  the  joint  aceount/'    On  the  26th  March,  1820, 
V.  Davidson  and  Co.  wrote  to  the  plaintiffs,  as  follows : — 

HoLLiNSHED.    ,t  j^^  ^^^  ^j^g  ^  ettclose  you  the  policies  on  the  cotton 

purchaiiad  on  joint  account,  one  of  them  you  will  observe 
includes  two  lots  not  belonging  to  us.     These  cottons  are 
all;  of  course,  duty  paid,  and  assuch,  never  deposited  in  any 
public  warehouse.    The  rooms  in  which  they  are  sto^ 
are  rented  by  us,  and  we  hold  the  keys  for  our  joint  se- 
curity."   On  the  29th  March,  the  plaintiffs  acknowledged 
the  receipt  of  the  pohcies  by  a  letter  containing  the  follow- 
ing passage  : — *'  How  is  your  cotton  market  now,  gene- 
rally, and  how  does  it  bear  with  reference  to  the  prices 
given  for  this  commodity  recently  on  our  joint  account  ?" 
On  the  4th  April,  the  plaintiffs  wrote  to  Davidson  and 
Co»y  as  follows  : — "  As  we  conceive  a  sufficient  quantity  of 
cotton  has  been  purchased  on  this  joint  account,  under 
present  circumstances,  we  will  not  make  any  further  pur- 
chases."    On  the  4th  August,  1820/the  plaintiffs  verote 
to  Davidson  and  Co. : — ''  We  would  lose  no  opportunity 
of  getting  out  of  ottrjotn/  adventure."    On  the  16th  Sep* 
tember  1820,  the  plaintiffs  wrote  to  Davidson  and  Co.: 
"  We  have  no  opinion  of  cotton,  and  are  desirous  of  our 
joint  speculation  being  realized."    On  the  2]8t  September 
1820,  Davidson  and  Co.  wrote  to  the  plaintiffs  : — ''  We 
have  not  been  able  to  make  a  beginning  in  the  sale  of  the 
joint  cotton,  to  day,  but  this  matter  shall  have  our  constant 
attention  until  its  clo^e."    On  the  30th  November,  Messrs. 
Davidson  and  Co.  wrote,  with  a  remittance,  to  theplaintiffs, 
as  follows : — ''  We  beg  to  enclose  you  three  bank  post  bills 
of  100/.  each,  which  please  carry  to  the  credit  of  our  joint 
cotton  adventure."    The  remittance   was  duly  acknow- 
ledged by  the  plaintiffs   "  to  the  credit  of  the  joint  ad- 
venture."   Several  remittances  were  afterwards  made  by 
Davidson  and  Co.  to  the  plaintiffs  of  the  proceeds    of 
parcel  of  the  cottons,  when  sold,  which  were  remitted  and 
received  **  to  the  credit  of  the  joint  account."     Messrs. 
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Davidson  and  Co.,   purchased  the  cotton  in  their  own        1835. 

names^  in  different  parcels,  from  different  merchants  in       ':f  "^' 

,       .  Keid 

Liverpool,  and  the  mvoices  were  made  out  by  the  seUers  v. 

to  Davidson  and  Co.,  as  purchasers.     The  whole  of  the    Hollinshed. 
cotton  was  paid  for  by  bills  of  exchange,  drawn  by  David' 
son  and   Co.  upon  the  plaintiffs  for  the  amount  of  the 
invoice  cost,  as  the  purchases  were  effected,  and  these  bills 
were  duly  paid  by  the  plaintiffs. 

Messrs.  Davidson  and  Co.  were  general  American  com* 
mission  merchants,  and  also  transacted  business  upon  com- 
mission, which  was  known  to  the  defendants,  who  had 
been  employed  by  them  for  many  years;  and  they  oc- 
casionally purchased  goods  on  their  own  account.  Part  of 
the  above-mentioned  quantity  of  cotton,  being  the  200 
bales  in  question,  was  deposited  by  Davidson  and  Co.  in 
the  warehouse  of  the  defendants ;  and  it  was  agreed  be- 
tween Davidson  and  Co.,  and  the  defendants,  that  the  latter 
were  to  be  employed  as  brokers  to  effect  sales  of  this  cot- 
ton. The  defendants  were  in  the  habit  of  making  ad- 
vances from  time  to  time  to  Davidson  and  Co.  In  the 
month  o(  January,  1821,  an  advance  of  1000/.;  in  the 
month  of  March,  1821,  an  advance  of  1,500/.,  was  applied 
for  by  Davidson  and  Co.,  from  the  defendants,  who  made 
them,  by  giving  their  acceptances  for  those  amounts.  In 
consideration  of  such  advances  being  made,  Davidson  and 
Co.  pledged  to  the  defendants,  as  a  security,  unknown  to 
the  plaintiffs,  the  200  bales  of  cotton  in  question,  which 
were  at  those  times  remaining  in  the  defendants'  warehouse. 
No  funds  were  provided  by  Davidson  and  Co.  to  pay  the 
bills,  which  were  paid  when  due  by  the  defendants.  After 
this  pledge  of  the  200  bales  of  cotton,  and  while  it  re- 
mained in  the  defendants'  warehouse,  Davidson  and  Co. 
became  bankrupts,  being  largely  indebted  to  the  plaintiffs, 
on  account  of  this  particular  speculation,  (which  was  un- 
successful), as  also  upon  a  general  account.  At  the  time 
of  the  pledge  of  the  cottons,  and  down  to  the  period  of  the 
bankruptcy,  the  defendants  were  ignorant  that  any  other 
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1825.        persons  than  Davidson  and  Co.  were  interested  in  the 
^'^r^^^^      said  cotton.     Davidson  and  Co.,  at  the  period  of  the  bank- 
v.  ruptcy,  were  indebted  to  the  defendants  in  respect  of  the 

oLLiNSHED.  ^^  advajices,  for  which  the  said  pledge  was  made,  in 
more  than  the  value  of  the  said  cotton.  Before  this  action 
was  brought,  the  plaintiffs  demanded  of  the  defendants 
the  two  thirds  of  the  200  bales  of  cotton,  and  tendered  to 
the  defendants  the  expenses  for  warehouse*rent  and  other 
charges  thereon,  and  the  defendants  on  such  demand,  re- 
fused to  deliver  the  same.  The  question  for  the  opinion  of 
the  Court  is,  whether  the  plaintiffs  are  entitled  to  recover 
in  this  action. 

.  Kaye,  for  the  plaintiffs.    This  is  a  question  of  pledge ; 
and  it  will  not  be  disputed  on  the  other  side,  that  in  such 
a  case  the  pawnee  of  the  goods  can  have  no  better  title 
to  them  than  the  pawner  himself  had.    The  first  point  for 
consideration  is,  whether  Davidson  and  Co.  had  any  pro^ 
perty  in  the  cotton  in  question ;  and  if  they  had,  secondly, 
to  what  extent  they  were  interested.     In  order  to  deter- 
mine these  points,  it  is  necessary  to  look  to  the  original 
letter  of  instructions  from  the  plaintiffs  to  Davidson  and 
Co.   It  is  submitted,  that  from  this  letter  it  clearly  appears 
that  the  cotton  itself  was  the  property  of  the  plaintiffs, 
and  that  Davidson  and  Co.'s  interest  amounted  only  to 
one  third  of  the  profits  of  the  speculation,  if  it   should 
be  successful,  and  which  they  were  to  be  paid  in  lieu  of 
their  usual  commission.    The  general  dealings  between 
the  parties  in  respect  of  the  cotton  must  be  referred  to, 
and  governed  by  the  terms  of  that  letter,  as  shewing  the 
prin9iple  on  which  the  transaction  was  to  be  settled,  and 
the  interests  of  the  parties  mutually  adjusted.     By  that 
letter  the  plaintiffs  authorise  Davidson  and  Co.  to  pur- 
chase for  them  1000  bales  of  cotton,  to  be  paid  for  by  drafts 
drawn  by  Davidson  and  Co.  upon  them ;  Davidson  and 
Co.  to  be  allowed  one  third  of  the  profits  on  the  specula- 
tion, in  consideration  of  their  acting  in  the  business  with- 
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out  charging  commission.  This  is  the  fair  import  of  the  1825. 
letter,  and  it  shews  that  Davidson  and  Co.  were  to  be  '^'^ 
merely  the  agents  in  the  transaction  ;  they  receiving  for  v. 

their  skill,  trouble,  and  time,  in  making  purchases  and   «<>^^»''shed. 
effecting  sales,  one  third  of  the  profits,  instead  of  a  com- 
mission.    It  is  not  denied  that  the  cottons  were  purchased 
with  the  money  of  the  plaintiffs ;  and  it  cannot  be  pre- 
tended that  Davidson  and  Co.  were  to  be  jointly  interested 
in  the  cotton  itself.    They  contributed  none  of  their  own 
funds  towards  the  purchase  money,  and  it  is  not  to  be 
supposed  that  the  plaintiffs  merely  in   consideration  of 
Davidson  and  Co.  giving  up  their  commission,   intended 
to  give  the  latter  one  third  share  absolutely  in  the  cotton 
itself.    This  is  simply  the  case  of  a  person  employing  a 
broker  to  purchase  and  sell  goods,  the  former  saying  to  the 
latter,  ''Instead  of  allowing  you  the  usual  commission 
and  brokage,  I  will  make  you  a  present  of  one  third  share 
of  the  profits,  as  a  compensation  for  your  trouble."    Such 
an  arrangement  would  not  make  the  broker  jointly  inte- 
rested with  his  principal  in  the  goods  in  specie,  although 
it  might  give  him  9,  joint  interest  in  the  profits,  if  any 
arose  from  the  sale.    This  case  is  precisely  similar  in  prin- 
ciple to  Smith  V.  Watson  (a),  where  a  merchant  employed 
a  broker  to  purchase  goods  on  speculation,  and  agreed  to 
allow  him  a  certain  portion  of  the  profits  on  the  sale,  as  a 
remuneration  for  his  trouble ;  and  it  was  held  that  the 
broker  could  not  be  considered  such  a  partner  with  the 
merchant,  as  to  vest  in  him  a  property  in  the  goods  so 
purchased,  or  in  the  proceeds  thereof,  as  against  the  as- 
signees of  the  merchant  after  he  became  bankrupt,  although 
as  to  third  persons  he  might  have  been  liable  as  a  partner. 
Undoubtedly  in  that  case  the  goods  were  purchased  in  the 
name  of  the  principal ;  here  they  were  purchased  in  the 
names  of  tl^e  agents;  but  still  that  can  make  no  difference, 
the  goods  having  been  bought  in  point  of  law  for  account 
of  the  principals,  and  paid  for  with  their  money.    The 

(a)  Ante  vol.  iii.  751.     2  B.  &  C.  401,  S.  C. 
VOL.  VII.  2  G 
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1825.         doctrine  laid  down  in  Smith  v.  Watson  had   also  been 

^'^y"^       established  in  two  or  three  previous  cases ;  Meyer  v.  Skarpe 

V,  (a),  Hesketh  v.  Blanchard  (i).    If  then  Davidson  and  Co. 

HoLLiKSHED.  j^^^j  ^^  jq^jj^.  jatej^st  in  the  goods  themselves,  it  is  clear 

that  they  could  not  pledge  them  for  a  debt  of  their  own, 
and .  therefore  the  pawnee  has  no  title  to  retain  them  as 
against  the  real  owner.  The  various  extracts  of  letters  in- 
serted in  the  case,  subsequently  to  the  original  instructions 
to  Davidson  and  Co.,  are  introduced  by  the  defendants 
for  the  purpose  of  shewing^  that  the  plaintiffs  and  Davids- 
son  and  Co.  were  throughout  the  transaction  jointly  inte- 
rested in  the  goods  themselves ;  but  those  letters  cannot 
by  any  intendment  be  construed  to  enlarge  the  effect  of 
the  original  instructions,  which  clearly  shew  that  it  was 
not  a  joint  adventure  in  anything  more  than  the  profits, 
or  the  profits  and  loss  of  the  speculation;,  and  the, cases 
cited  establish  the  distinction  between  a  partnership  in  the 
goods  themselves,  and  in  the  proceeds  of  the  sale.  Assum* 
ing,  however,  that  these  letters  shew  a  joint  interest  in  the 
goods  themselves,  then,  secondly,  the  question  is,  to* what 
extent  Davidson  and  Co.  were  jointly  interested  ?  It  is 
clear  that  their  joint  interest  extended  only  to  one  third ; 
and  therefore  to  that  extent  only  could  they  pledge.  Here 
the  plaintiffs  seek  to  recover  only  two  thirds  of  the  200 
bales  in  question,  and  to  that  extent  there  can  be  no  doubt 
they  are  entitled  to  recover.  The  principle  applicable' to  a 
general  partnership  does  not  extend  to  this,  which  is  the  case 
of  a  single  mercantile  adventure ;  and  the  case  of  Barton 
v.  Williams  (c),  is  a  direct  authority  to  shew  that  Davidson 
and  Co.  could  only  pledge  to  the  extent  of  their  own  share 
in  the  adventure.  The  doctrine  laid  down  by  Best,  J.,  in 
that  case,  goes  the  whole  extent  of  what  is  now  contended 
for.  That  learned  judge  is  reported  to  have  said,  "  A  part* 
ner  in  a  trading  concern  generally,  may  dispose  of  the 
partnership  property,  be^cause  his  authority  to  do  so  is  tm* 
plied  from  the  nature  of  his  business ;  but  that  by  no 

(a)  5  Tatmt.  74.         (6)  4  East,  144.         (r)  5  B.  &  A.  395. 
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means  extends  to  a  case  of  partnership  in  a  particular        i825. 
instance."     On  either  of  these  two  grounds,  first,  that 
Davidson  and  Co.  had  no  title  or  property  in  the  cotton  in  v. 

question ;  and  second,  that  at  all  events  their  interest  did    Hollinshed. 
not  exceed  more  than  one-third  of  the  amount,  the  plain- 
tiffs are  entitled  to  judgment  for  the  two  thirds  for  which 
this  action  is  brought. 

Parke  contril.  The  correspondence  set  out  in  the  case, 
BhewB>  from  first  to  last,  that  Davidson  and  Co.  were 
jointly  intereisted  in  the  cotton  itself  as  copartners ;  and 
therefore,  in  the  absence  of  all  fraud  on  the  part  of  the 
pawnees,  it  was  competent  to  them  to  pledge  the  whole  pf 
the  cotton.  That  they  were  partners  in  the  transaction,  . 
at  all  events  to  the  extent  of  one  undivided  third  share, 
cannot  be  denied*  If  they  were  general  partners  in  the 
transaction,  they  had  authority  to  pledge  the  whole,  in 
idiich  case  the  defendants  would  be  entitiled  to  judg- 
ment ;  but  if  they  were  partners  only  to  the  extent  of  one 
undivided  third  part,  then  this  action  cannot  be  main* 
tained,  on  the  general  principle  of  law,  that  one  tenant  in 
common  cannot  sue  another  at  law.  This  action  is  not 
brought  for  the  whole  of  the  cotton,  but  for  two  undivided 
third  parts,  which  is  a  plain  admission  by  the  plaintiffs, 
that  Davidson  and  Co.  were  jointly  interested  with  them 
in  the  cotton,  at  least  to  the  extent  of  one-third  share; 
Now  the  correspondence  set  out  in  the  case,  shews  the 
agreement  under  which  the  cotton  was  purchased,  the  ac- 
count upoh  which  it  was  bought,  and  the  interest  of  each 
party.  By  the  first  letter,  the  plaintiffs  authorise  David-^ 
son  and  Co.  to  purchase  1000  bales  of  cotton ;  and  in  con- 
clusion they  say,  "  You  to  be  allowed  to  be  one-third 
interested  therein,  acting  in  the  business  free  of  commis- 
sion.'' This  is  a  plain  proposition  for  a  joint  property 
in  the  goods,  on  condition  that  Davidson  and  Co.  shall 
act  in  the  business  without  commission.  The  answer  by 
Davidson  and  Co.  to  this  letter,  is  an  acceptance  of  the 
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1825.        proposition  on  those  terms.     Then  comes  the  decisive 
Reid         letter  from  the  plaintiffs,  saying,  "  We  duly  note  your 
V.  favour  of  the  14th  instant,  that  you  take  one-third  share 

in  the  proposed  purchase  of  1000  bales  of  cotton,  &c.'  You 
must  judge  whether  out  joint  speculation  is  still  advisa- 
ble/' These,  and  all  the  subsequent  letters  manifestly 
shew,  that  it  was  to  be  a  joint  speculation  in  the  cotton, 
each  party  to  bear  his  share  either  of  the  profit  or  loss. 
All  the  cases  cited  on  the  other  side,  are  distinguishable 
from  the  present.  In  Smith  v.  Watson,  it  was  proved 
that  Sampson  had  entered  into  a  verbal  agreement  with 
Gill,  that  the  latter  should  purchase  whalebone  for  the 
former  as  his  broker,  and  that  for  his  trouble  he  was  to 
receive  one-fourth  share  of  the  profit  arising  from  each 
transaction,  and  bear  one-eighth  share  of  the  loss,  if  any 
should  arise.  There,  Gill  was  merely  a  broker,  receiving 
so  much. of  the  profit  for  his  trouble ;  and  the  goods  were 
purchased  in  the  name  of  his  principal.  Here,  by  the 
express  terms  of  the  contract  between  the  parties,  David- 
son and  Co.  were  to  have  a  joint  interest  in  the  goods 
themselves,  to  the  extent  of  one-third,  and  the  goods  were 
purchased  in  their  own  names.  In  Meyer  v.  Sharpe  it 
was  held,  that  an  agent  who  is  paid  by  a  proportion  of  the 
profits  of  an  adventure,  does  not  thereby  become  a  partner 
in  the  goods;  and  it  was  there  proved,  that  the  property 
of  the  goods  was  in  the  bankrupt  alone.  So  in  Hesketh  v. 
Blanchard,  the  case  was  decided  on  the  same  principle. 
In  that  case  A.,  having  neither  money  nor  credit,  offered 
to  B.,  that  if  he  would  order  with  him  certain  goods  to  be 
shipped  upon  an  adventure,  if  any  profit  should  arise  from 
them,  B.  should  have  half  for  his  trouble  ;  B.  having  lent 
his  credit  on  this  contract,  and  ordered  the  goods  on  their 
joint  account,  which  were  furnished  accordingly,  and 
afterwards  paid  for  by  B.  alone :  It  was  held,  that  he 
was  entitled  to  recover  back  such  payment  in  assumpsit 
against  A.,  who  had  not  accounted  to  him  for  the  profits  ; 
such  contract  not  constituting  a  partnership  as  between 
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themselves,  but  only  an  agreement  for  a  compensation  for         1825. 
trouble  and  credit ;    though  B.  were  liable  as  a  partner  to         reid^' 
third  persons,  creditors.      In  the  present  case,  the  corres-  v. 

pondence  shews  an  express  agreement  for  a  copartnership 
in  the  goods  themselves.  The  plaintiffs  were  to  contribute 
money ;  Davidson  and  Co.  skill,  time,  and  labour;  and  the 
profits  were  to  be  divided  in  certain  proportions.  Such  a 
contract  comes  expressly  within  the  definition  of  a  part- 
nership given  in  Justinian^s  InsHiute,  tit.  26,  De  Socie- 
tate  :—**  Nam  et  ita  coiri  posse  societatem  non  dabitatur, 
ut  alter  pecuniam  conferat,  alter  non  conferat,  et  tamen 
Incrum  inter  eos  commune  sit,  quia  saepe  opera  alicujus 
pro  pecunia  valet*"  If,  therefore,  it  be  clearly  established 
that  there  was  in  fact  a  partnership  between  these  parties, 
it  can  not  be  disputed,  as  a  proposition  of  law,  that  one 
partner  may  pledge  the  whole  partnership  property,  with- 
out fraud,  to  an  innocent  party ;  and  it  makes  no  differ- 
ence that  the  partner  pledging  has  only  a  limited  share  in 
the  joint  property.  Nor  is  there  any  distinction,  for  this 
purpose,  between  a  special  or  particular  partnership  and  a 
general  partnership ;  because  partners  have  not  only  a 
joint  interest,  but  a  mutual  authority  to  bind  each  other 
by  contracts  with  third  persons  relating  to  the  partnership 
property,  if  there  be  no  fraud  on  the  part  of  those  third  per- 
sons ;  Exparte  Bonbonus  (a),  Swann  v.  Steel  (6),  Raba 
V.  Ryland  (c),  Tupper  v.  Hay t home  id),  Exparte  Gellar 
(e).  Here,  nothing  like  fraud  can  be  imputed  to  the  de- 
fendants, because,  throughout  the  transaction,  they  knew 
nobody  but  Davidson  and  Co.  as  having  any  thing  to  do 
with  the  cottons ;  and,  consequently,  they  must  be  taken 
to  be  innocent  pawnees  for  valuable  consideration.  But, 
secondly,  the  plaintiffs  being  partners  with  Davidson  and 
Co.,  they  have  no  remedy  at  law,  and  this  action  cannot 
be  maintained.    The  plaintiffs  seek  to  recover  two  thirds 

(fi)  8  Ves.  jun.  540.        (6)  7  East,  213.        (c)  Gow.  N.  P.  C.  132. 

{d)  Id.  135.        (e)  1  Rose,  297. 
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1825.  of  the  cotton  in  question,  which  is  an  admission  that  the 
remaining  third  was  properly  pledged .  to  the  defendants. 
The  cases  of  Raba  v.  Ryland,  and  Tupper  y.  Haythome, 
HoLLiNSBED.  ^gtibiigh  that  Dovidsott  and  Co.  being  jointly  interested  in 
the  cotton,  they,  in  the  character  of  partners,  were  legally 
possessed  of  the  entirety  and  had  a  right  to  pledge  the  whole. 
Now  it  is  clear  that  the  legal  interest  in  one  third  passed 
to  the  defendants,  subject  to  an  account.  The  conse- 
quence  of  that  is,  that  the  account  must  be  taken  in  equity, 
and  cannot  be  adjusted  at  law.  For  this,  Taylor  v. 
Fields  (a),  and  Parker  v.  Pistor  (6),  are  express  authori- 
ties* In  Co.  Liu.,  B.  322,  it  is  said,  **  if  two  be  pos- 
sessed of  chattels  personal  in  common,  by  direni  titles, 
as  of  a  horse,  an  ox,  or  a  cow,  8cc.;  if  the  one  take  the 
whole  to  himself,  out  of  the  possession  of  the  other,  the 
other  hath  no  remedy  but  to  take  this  from  him  who  hath 
done  to  him  the  wrong  to  occupy  in  common,  &c«,  when 
he  can  see  his  time."  The  foundation  of  this  action  is  the 
wrongful  conversion  of  two  thirds  of  the  cotton;  but  there 
cannot  be  a  wrongful  conyersion  of  two  thirds,  if  the  de* 
fendants  have  the  rightful  possession  of  one  third ;  and 
the  defendants  are  not  bound  to  make  partition,  because 
as  tenants  in  common  they  have  an  equal  right  of  pos- 
session of  the  whole ;  Brown  v.  Hedges  (c),  HoUiday  y. 
Camsell  (d),  which  are  authorities  to  shew,  that  keeping 
possession  under  these  circumstances  is  not  a  wrongful  act. 
If  the  plaintiffs  haye  any  remedy,  it  is  in  equity.  The 
case  of  Barton  v.  Williams  is  distinguishable  from  this,  be* 
cause,  in  the  first  place>  there  was  no  partnership  in  profit 
and  loss ;  and  in  the  second,  there  had  been  a  partition  of 
the  goods,  and  the  tenancy  in  conmum  had  ceased,  so  that 
the  trover  was  well  maintainable. 

Kaye,  in  reply.   The  stress  of  the  argument  on  the  other 
side  seems  to  be,  that  in  this  case  the  plaintiffs  only  seek 

(fl)  4  Ves.  jun.  398.  (6)  3  Bos.  &  Pul.  289.  (c)  1  Salk.  290. 

{d)  1  T.  R.  658. 
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Uf  recover  two  thirds  of  the  cotton.  Now  there  have  been  1825. 
three  trials  of  this  very  case,  and  di£Perent  questions  have  ^^ 
arisen  in  each.     In  the  third  acti6n,  the  plaintiffs  de«-  v. 

manded  the  whole,  and  they  were  nonsuited,  because  their    Hollinshed. 
demand  was  too  large.     In  the  case  of  Barton  y.  Williams, 
die  plaintjflk  were  obliged  to  make  a  similar  demand, 
biit  no  objection  was  made  on  that  account..    It  may 
be  admitted,  that  the  plaintiflb  and   Davidson  and  Co. 
were  tenants  in  common  in  the  profits  and  loss  of  the  speeu*- 
lation,  but  that  will  miake  no  difference  if  they  were  not 
partners  in  the  goods  themselves.^^    Now  notwithstanding 
the  alignment  on  the  other  side  on  that  point,  it  is  still 
snlxnitted  that  the  correspondence  set  forth  in  the  case 
will  not  establish  that  there  was  a  partnership  in  the  goods, 
•^--the  point  upon  which  this  case  must  ultimately  turn. 
It  is  not  disputed,  that  the  cottons  were  purchased  witli 
the  plaintiffs'  monejr,  and  the  expressioi^  in  the  first  letter, 
<'  acting  in  the  business  free  of  commission,"  shew  the 
footing  on  which  the  plaintiffs  considered  the  transaction ; 
for  it  is  not  usual  for  partners  to  charge  each  other  com- 
mission.    The  other  general  expressions  in  the  correspon- 
dence, such  as  ^'  joint  account,  joint  speculation,"  8cc.,  are 
perfectly  reconcileable  with  the   idea  of  a  partnership 
in  the  profits,  but  not  in  the  6ottons  themselves,  when  re- 
gard is  had  to  the  terms  of  the  first  letter.    No  satis*^ 
factory  reacfen  can  be  assigned  why  the  plaintiffs  should 
consent  to  give  Davicbon  and  do.  a  third  share  in  the 
goods,  kft  their  skill  and  labour,  instead  of  being  allowed 
lo  chctf ge  a  commission,  because  such  a  remuneration 
would  be  greatly  disproportioned  to  any  labour  or  skill 
wliioh  they  might  have  occasion  to  employ  in  the  purchase 
and  resale  of  the  cotton.     But  there  is  one  fact  whi6h  is 
qaite  decisive  on  this  p^iht,  and  which  seems  to  have  been  * 

forgotten  on  the  other  side,  namely,  that  Davidson  and  Co. 
transmitted  the  fire  policies  upon  the  cotton  to  the  plain«» 
tiffs,  which  shews,  decisively,  >  that  they  considered  the 
plaintiffs  to  be  the  ^le  Owners  of  the  goods.     The  cases 
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1825  of  Rata  y.  Ryland,  Tapper  v.  Haythorne,  and  Exparie 

^^■^^  Gellar,  are  inapplicable ;  because,  in  all,  the  purchase 

V.  was  joint,  whereas  here  the  purchase  is    made    solely 

HoLLiNSHED.  ^j^j^  ^j^^  ^Q^ey  of  the  plaintiffs.     It  is  true,  that  the 

cotton  was  purchased  in  the  name  of  Davidson  and  Co., 
but  they  appear  not  to  have  acted  within  the  scope  of  their 
authority,  for  they  had  no  right  to  purchase  the  cottons  in 
their  own  names.  But  whether  they  did  or  did  not  do  so, 
in  fact,  cannot  affect  this  question.  The  Court  will  always 
keep  in  view  that  this  is  not  a  case  of  sale,  but  that  of  a 
pledge,  which  makes  all  the  difference.  If  Davidson  and  Co., 
were  not  partners  in  the  cotton  itself,  then  all  the  arguments 
arising  from  a  tenancy  in  common,  and  the  cases  cited  in 
support  of  it,  are  wholly  inapplicable.  But  even  ajssuming 
that  they  were  tenants  in  common,  still  it  is  submitted, 
that  they  having  pledged  the  whole  for  their  own  debt, 
whereby  they  have  placed  the  goods  themselves  out  of  the 
reach  of  their  co-tenants,  that  amounts  to  a  destruction  of 
the  subject-matter  of  the  pledge,  which  will  give  a  right  of 
action  against  the  pawnees. 

Cur.  adv.  vult. 

Abbott,  C.  J.,  now  delivered  judgment. — ^This  caae 
was  argued  before  us  during  the  present  term.  It  was  an 
action  of  trover  brought  to  recover  two  thirds  of  two 
hundred  bales  of  cotton.  The  defendants  pleaded  the 
general  issue.  The  cause  came  on  for  trial  before  me,  and 
a  verdict  was  found  for  the  plaintiff,  sul^ect  to  the  opinion 
of  the  Court  on  the  following  case ;  and  there  was  liberty 
given  to  turn  it  into  a  special  verdict,  if  the  Court  should 
think  fit.  (His  lordship  having  read  the  special  case, 
proceeded).  Now  on  this  state  of  facts,  it  appears  that  the 
goods  were  purchased  by  Davidson  and  Co.,  in  their  own 
names,  and  remained  in  their  possession,  and  were  pledged 
by  them  to  the  defendants,  who  advanced  money  on  them 
without  any  knowledge  of  the  plaintiffs'  interest  therein. 
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On  the  part  of  the  plaintiffs,  it  waa  contended,  first,  that         1S25. 
Davidson  and  Co.  had  not  any  interest  in  the  corpus  of 
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the  goods,  either  as  partners,  or  part-owners,  but  only  an  v. 

interest  in  the  profit  and  loss  that  might  ultimately  arise 
out  of  this  speculation;  and,  secondly,  that  supposing 
Davidson  and  Co.  to  have  any  interest  in  the  goods,  still 
they  had  a  property  only  in  one  third,  and  they  could  not 
make  a  valid  pledge  beyond  that  extent*     We  are  of 
opinion  that  Davidson  and  Co.  were  interested  as  partners 
in  these  goods,  and  consequently,  that  the  pledge  of  the 
^ole  made  by  them,  without  fraud  or  collusion  on  the 
part  of  the  pawnee,  gave  a  right  to  the  pawnee  to  hold  the 
goods  as  against  the  plaintiffs.     We  think  the  letters  that 
passed    between  the    plaintiffs  and   Davidson  and  Co., 
clearly  shew  that  the  parties  understood  this  as  a  joint 
concern,  or  partnership  in  the  goods.     Such  a  partnership 
may  well  exist,  though  the  whole  price  is  in  the  first 
instance  advanced  by  one  party,  the  other  contributing  his 
time,  and  skill,  and  security,  in  the  selection  and  purchase 
of  the  commodities.     It  is  true  that  the  plaintiffs,  in  their 
first  letter,  stipulate  that  Davidson  and  Co.  shall  act  in 
the  business    '*  free  of  commission ;"    and  this  circum- 
stance was  relied  on  as  making  the  present  case  parallel 
to  that  of  Smitk  ▼.  Watson  (a) ;  but  the  facts  of  that  case 
are  very  different.     In  that  case,  it  was  stated  to  have  been 
agreed  between  Sampson  and  Gill,  a  broker,  that  Sampson 
should  buy  whalebone,  through  Gill,  as  his  broker ;  and 
that  as  a  remuneration  for  his  trouble.  Gill  should  have 
one  fourth  of  the  profits  arising  from  the  sale,  and  bear 
one  eighth  proportion  of  the  losses.    Goods  were  bought 
under  this  agreement  which  produced  a  profit.     After  the 
close  of  the  transactions  under  it,   Sampson  entered  into 
other  speculations,  and  continued  to  employ  Gill  as  a 
broker,  and  upon  these  Gill  was  to  receive  one-third  of  the 
profits ;  but  whether  he  was  to  bear  any  portion  of  the  losses 
did  not  appear.    All  the  witnesses  stated,  that  Sampson 

(a)  Ante  toI.  iii.  758.    2  B.  &  C.  401,  S.  C. 
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1825.       SO  in  the  present  case,  it  being  obligatory  on  the  defendant 
g  ^TT"**^    ,  to  take  care  that  he  does  all  that  the  practice  of  the  Court 
V.  requires  him  to  do.    Here  the  defendant  was  in  default  by 

not  perfecting  his  bail  in  due  time,  and  therefore  the  bail- 
bond  was  well  assignedi  the  moment  the  rule^for  setting 
aside  the  process  in  the  original  action  was  discharged. 

Comyfty  contrk.  By  the  practice  of  tlie  Court,  the  de» 
fendant,  had  the  same  time  to  put  in  bail  after  the  rule  for 
setting  aside  the  process  was  discharged^  as  he  had  when 
the  rule  nisi  was  obtained.  That  rule  was  obtained  on  the 
10th  November.  It  is  clear  that  the  defendant  had  then 
the  whole  of  the  11th  November  to  put  in  his  bail.  Then^ 
as  the  rule  was  to  stay  the  proceedings,  which  rule  was  not 
discharged  until  the  2l8t^  he  had  the  whole  of  the  22d  to 
perfect  his  bail^  This  is  the  general  rule  of  practice. 
The  defendant  could  not  know  whether  be  was  bound  to 
perfect  his  bail  until  the  rule  was  disposed  of;  and  as  soon 
as  the  fate  of  it  was  known,  he  does  all  that  the  practice 
of  the  Court  requires,  by  perfecting  his  bail.  This  rule 
of  practice  is  perfectly  analogous  to  the  case  of  a  bill 
of  particulars,  which  is,  in  fact,  an  illustration  of  the 
reasonableness  of  what  is  now  contended  for. 

Baylby  and  Holroyd,  Js.(a),  were  clearly  of  opinion 
that  the  "  stay  of  procedings"  mentioned  in  the  rule  nisi, 
obtained  on  the  10th  November,  had  not  the  effect  of  en- 
larging the  time  for  putting  in  and  perfecting  the  defendant's 
bail,  until  the  22d  inclusively;  the  defendant  ought  to  have 
put  in  his  bail  instanter,  or  as  soon  as  he  reasonably 
could.  The  rule  which  he  had  obtained  only  stayed  the 
plaintiffs  proceedings ;  but  it  did  not  give  the  defendant 
the  indulgence  of  any  extended  time  to  do  what  he  was 
bound  to  do  by  the  practice  of  the  Court  immediately. 
If  this  were  not  the  sound  construction  of  the  nile,  a 
door  would  be  opened  to  great  delay  in  similar  cases. 

(a)  LittUdale,  J.,  was  on  the  winter  circuit. 


St.  Hanlare 
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This  waB  not  like  the  case  of  a  summons  to  stay  proceed*         i825 
ings  until  particulars  of  plaintiff's  demand  are  delivered, 
or  where  there  is  some  act  to  be  done  by  the  plaintiff;  «. 

for  there  the  delivery  of  the  particular,  or  the  act  to  be  done,  Byham, 
depends  upon  the  plaintiff  himself;  and  it  would  be  but  reason- 
able that  the  defendant  should  have  the  same  time  after  sum- 
mons as  before,  because  he  could  not  plead  until  the  par- 
ticulars were  delivered,  or  the  act  done,  which  the  plain- 
tiff was  called  upon  to  do.  Under  these  circumstances^ 
the  plaintiff's  proceedings  were  regular.  But  in  as  much 
as  the  defendants  swore  to  a  good  defence,  upon  the  merits^ 
the  rule  might  be  made  absolute  for  staying  the  proceed- 
ings on  the  bail-bond,  upon  paying  the  costs  of  those  pro- 
ceedings, and  the  costs  of  this  application. 

Rule  absolute  accordingly. 


The  King  r.  Cheere. 

Indictment.    The  first  count  charged,  that  defend-      indictment 

ant,  on,  &c.,  with  force  and  arms,  at  the  parish  of,  8cc.,  in  charging  "that 

the  church-yard  and  church  of  the  said  parish,  unlawfully,  church-yard, 

wilfully,  and  contemptuously,  did  interrupt,  hinder,  and  wnla^^Wy  in- 

obstruct,   William  Cecil,  clerk,  in  reading  the  order  for  obstructed  W. 

the  burial  of  the  dead,  and  interring  the  corpse  of  John  ^adiM  Aeor- 

Dawes  :  and  did  then  and  there  unlawfully,  wilfully,  and  der  for  the 

contemptuously,  by  threats  and  menaces,  prevent  and  hin-  ^^^  ^^  j^. 

der  the  burial  of  the  said  corpse  according  to  the  rites  and  terring  a 

*  *  corpse,  and 

ceremonies  of  the  church  of  England ;  and  did  then  and  unlawfully,  by 

there  unlawfully,  wilfully,  and  contemptuously  lay  violent  ^^^^  "j^ 

hands  upon  J.  C,  and  J.  TT.,  in  the  said  church,  in  the  dered  the 

peace  of  God,  and  our  lord  the  King,  then  and  there  corpse  ?' 

being.     The  second  count  was  the  same,  only  omitting  the  Held  bad  in 

^  o  arrest  of  judg- 

ment; fitst,  for  not  averring  that  TT.  C.  was  a  clerk  in  holy  orders,  and  lawfully 
acting  as  such  in  the  burial  of  the  corpse ;  and,  second,  for  not  setting  out  the  parti- 
cular threats  and  menaces  used  by  defendant. 
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1825.         allegation  that  defendant  laid  violent  hands  upon  J.  C.  and 
J.  W,,  and  describing  William  Cecil  as  ''the said  William 


The  Kino 


Cbeere. 


V.  Cedl."    The  defendant  pleaded  not  guilty.     At  the  trial 

before  Alexander^  C-  B.,  at  the  Cambridgeshire  sununer 
assizesy  1824,  the  defendant  ^as  found  guilty  upon  tlie 
second  count  only. 

Storks,  in  Michaelmas  term  1824,  obtained  a  rule  to 
shew  cause  why  the  judgment  sfa(}uld  not  be  arrested, 
upon  the  ground  that  the  indictment  was.  insufficient  in 
two  respects :  first,  in  not  averring  that  Mr.  Cedl  ivas 
employed  in  the  execution  of  his  office  as  clerk,  at  the 
time  of  the  alleged  interruption ;  and  second,  in  not  set^ 
ting  out  the  particular  threats  and  menaces  alleged  to 
have  been  used  by  the  defendant.  Against  this  rule  cause 
was  now  shewn  by 

F.  Pollock,  Robinson^  and  Dover.  The  obstructing  the 
clergyman  in  the  execution  of  his  office,  is  not  the  gist  of 
the  offence  charged  by  this  indictment ;  therefore  the  ob- 
jections taken  to  it,  dp  not  apply.  Where  the  obstmct^ 
ing  an  officer  in  the  execution  of  his  office,  is  the  gist  of 
the  offence,  as  in  the  case  of  a  justice  of  the  peace,  a  con- 
stable, &c.  (a) ;  there,  an  allegation  that  the  party  was  in 
the  legal  execution  of  his  office  at  the  time  is  necessary ; 
but  here,  that  is  merely  a  collateral  circumstance.  If 
Mr.  Cecil  was  not  in  the  execution  of  his  office,  all  the 
averments  in  this  indictment  fail  together.  \^Bayley,  J. 
You  propose,  therefore,  to  render  this  indictment  good 
by  intendment ;  but  it  is  a  rule  of  law  that  an  indictment 
shall  not  be  rendered  good  by  intendment].  This  is  a 
necessary  intendment,  and  therefore  not  within  the  rule. 
Unless  Mr.  Cecil  was  duly  qualified,  and  legally  acting  as 
a  clerk  in  holy  orders,  the  corpse  could  not  have  been 
buried  "  according  to  the  rites  and  ceremonies  of  the 
church  of  England ;"  therefore,  it  must  be  presumed  that 

{d\  See  Andr.  226. 
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he  was.      But  at  least  the  indictment  contains  in  sub*         1825. 
stance  this  allegation^  that  the  defendant,  by  threats  and 
menaces,  interrupted  and  hindered  the  bnrial  of  the  dead ;  v, 

and  that  in  itself  is  an  illegal  act^  for  which  an  indictment  ^^^^^^' 
will  lie.  In  Jtmis  v.  Ashbumham  (a).  Lord  EilenborotLgh, 
alluding  to  the  act  of  arresting  a  dead  body,  says,  '*  it 
is  contrary  to  every  principle  of  law  and-  morel  feeling ; 
such  an  act  is  rerolting  to  humanity,  and  illegal."  In 
Rex  T.  Lynn  (b)^  the  ^ase  of  one  Young  is  mentionedi 
where  the  master  of  Shoredkch  workhouse,  a  surgeon,  and 
another  person,  were  indicted  for  a  conspiiacy  to  prevent 
the  burial  of  a  person  who  died  in  the  workhouse.  In 
Andrews  ▼.  Cawthorne-ic),  Abdy,  J.,  in  delivering  the 
opinion  of  the  Court,  said,  ^'  the  burial  of  Uie  dead  is  (as 
I  apprehend)  the  clear  duty  of  every  parochial  priest  and 
minister;  aud  if  he  neglect  or  refuse  to  perform  the  office^ 
he  may*  by  the  express  words  of  the  Canon  86,  be  bus* 
pended  by  the  ordinary  for  three  months.  And,  if  any 
temporal  inconvenience  arise,  as  a  nuisance  from  the  neg- 
lect of  interment  of  the  dead  corpse,  he  is  punishable  also 
by  the  temporal  courts,  by  indictment  or  information. 
H.  7,  G.  1,  B.  R.,  that  court  made  a  rule  on  Mr.  Taylor^ 
rector  of  Daventry,  in  Northamptonshire,  to  shew  cause 
why  an  information  should  not  be  filed,  because  he  neg- 
lected to  bury  a  poor  parishioner  who  died  in  that  parish." 
(d).  Then,  as  the  burial  of  the  dead  is.  a  duty  prescribed 
by  law,  a  clergyman  in  the  performance  of  that  duty  is 
performing  a  lawful  act,  and  the  averment  of  his  qualifi- 
cation is  unnecessary.  [Bayky,  J«  If  a  mere  stranger 
were  to  enter  a  church  for  the  purpose  of  burying  a  corpse, 
would  it  be  any  offence  at  law  for  the  churchwarden  to 
threaten  to  prosecute  him  in  the  Ecclesiastical,  court  ?] 
Certainly  not,  because  that  would  not  be  an  unlawful  in- 
terruption*     But  this  indictment  charges  the  defendant 

(a)  4  East,  46^:. 
(5)  2  T.  R.  733.    See  Rex  v.  Ctmdick,  ante  vol.  i.  356. 
(r)  Willes,  538,  n.  (d;  See  Bum's  Eccl.  Law,  Burial. 
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1825.        with  an  unlawful  interruptiouy  and  sets  out  facts  which, 
piini&  facie  at  least,  amount  to  an  indictable  offence ;  it 
V.  was  for  the  defendant  therefore  to  prove  at  the  trial,  that 

HEERE.      i^jg  ^^^  jj J  ^^^  amount  to  an  offence  at  law  ;  and  that  he 

has  not  done.  The  requisites  to  a  good  indictment  are, 
*' first,  that  the  party  accused  shall  be  apprised  of  the 
charge  he  is  to  defend ;  second,  that  the  Court  may  know 
what  judgment  is  to  be  pronounced  according  to  law ;  and 
third,  that  posterity  may  know  wl^t  law  is  to  be  derived 
from  the  record."  Rex  y.  Holland  (a).  Now  all  these  re- 
quisites concur  in  the  present  indictment:  for  it  avers  that 
Mr.  Cecil  was  a  clerk ;  that  he  was  in  the  execution  of  a 
lawful  act;  and  that  the  defendant  unlawfully  interrupted, 
and  by  threats  and  menaces  unlawfully  hindered  him  from 
completing  the  execution  of  that  act.  Upon  these  grounds 
it  seems  clear  that  this  indictment  is  sufficient,  and  conse- 
quently that  there  is  no  pretence  for  aiTesting  the  judg- 
ment in  this  case. 

StorkSf  in  support  of  the  rule,  having  cited  Hawkms's 
P.  C,  b.  2,  c.  26,  8.  60,  and  Rex  v.  How  (6),  was  stopped 
by  the  Court. 

Bay  LEY,  J. — It  is  clearly  laid  down  in  the  passage 
referred  to  in  Hawkins,  and  it  is  also  a  sound  and  estab- 
lished rule  of  criminal  pleading,  that  no  material  averment 
in  an  indictment  can  be  supplied  by  implication  or  intend- 
ment. Applying  that  rule  to  the  present  case,  it  seems  to 
me  that  this  indictment  is  manifestly  bad,  because  it  does 
not  sufficiently  describe,  the  unlawful  act  imputed  to  the 
defendant,  and  does  not  possess  that  degree  of  certainty 
which  every  indictment  ought  to  possess.  It  begins  by 
chafing  that  the  defendant  ''unlawfully  did  interrupt, 
hinder,  ajid  obstruct  William  Cecil,  clerk,  in  reading  the 
order  for  burying  the  dead,  and  interring  the  corpse  of 
John  Dawes.*'    Now,  an  interruption  is  not  necessarily  an 

(a)  5  T.  R.  622.  (b)  Str.  699. 
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mdictaHle'  offence  ;  nor  does  that  allegation  nik^essarily        i825. 
imply  tli^|lithe  performance  of  the  service  was  entirely      rnTXi^ 
preveafed  :  the  inQictment  ought  to  huye  gone  on  to  shew  v. 

in  what  mandor^.  and  to  what  extent,  the  defendant  inter-       Cbelre. 
rupted  Mr.  Jkdl,  so  that  the  Court  might  see  plainly 
what  offence  tiVey  were  called  upon  to  punish,  and  the  de- 
fendant what  offence  he  was  called  upon  to  answer.     It 
goes  on  to  chai^  that  the  defendant  ''  did  unlawfully, 
by  threats  and  menaces,  prevent  and  hinder  the  burial  of 
the  said  corpse;"  bift  it  does  not  describe  what  those 
threats  and  menaces  were,  or  what  was  their  operation. 
I  have  already  suggested  the  possible  case  of  a  stranger 
attempting  to  bury  a  corpse,  and  being  threatened  with  a 
prosecution  in  the  spiritual  court  for  so  doing,  as  shewing 
that  the  burial  might  be  interrupted  by  threats  and  me- 
naces, without  any  illegal  act  or  any  indictable  offence 
being  committed.     It  is  argued  that  it  is  enough  to  allege 
that  the  burial  was  unlawfully  interrupted ;  but  I  think 
that  it  is  not  enough,  without  going  on  to  shew  how  the 
interruption  was  unlawful.      Upon  this  part  of  the  case 
Rex  V.  Haw  is  an  authority  in  point.     There  the  indict- 
ment charged  that  defendant  "  quendam  N.  Carew,  being 
a  justice  of  peace  in  the  execution  of  his  office,  per  diversa 
scandalosa,  minacia  et  contemptuosa  verba,  abusus  fuit,  et 
ipsum  in  executione  officii  sui  prsedicti  vi  et  armis  illicit^ 
retardavit.     Strange  admitted  the  indictment  to  be  bad 
as  to  the  words,  but  insisted  it  was  good  as  to  the  ob- 
structing the  justice  in  the  execution  of  his  office.    Et 
per  Curiam,  this  is  bad  in  toto.    Retardavit  will  hardly 
warrant  calling  this  an  obstruction ;  but  if  it  would,  surely 
some  act  or  other  should  be  set  out.''    That  case  is  pre- 
cisely like  the  present,  except,  indeed,  that  it  is  somewhat 
stronger ;  for  there  it  was  alleged  that  the  officer  was  act- 
ing in  the  execution  of  his  office,  which  is  not  alleged  here. 
Here,  there  is  no  averment  that  Mr.  Cecil  was  a  clerk  in 
holy  orders,  or  that  he  was  lawfully  acting  as  such  in 
burying  the  corpse,  or  that  the  corpse  had  been  lawfully 
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1826.         brought  to  the  church  for  burial.     It  is  argued  that  we 

J^^^^T^      must  presume  all  those  facts,  because  otherwise  the  corpse 

V.  could  not  have  been  buried,  in  the  words  of  the  indict- 

of  England.*'  Even  if  such  a  presumption  could  properly 
arise,  which  however  I  do  not  mean  to  admit,  still  that 
would  be  to  render  an  indictment  good  by  intendment, 
which  as  I  have  before  observed  would  be  a  violation  of  a 
fundamental  rule  in  Criminal  Pleading.  For  these  rea- 
sons I  am  of  opinion  that  this  indictment  is  bad,  and  that 
the  rule  for  arresting  the  judgment  ought  to  be  made 
absolute. 

HoLBOYD,  J.,  concurred. 

Little  DALE,  J.,  was  absent  on  the  winter  circuit. 

Rule  absolute. 


1325.        The  Kino  v.  The  Company  of  Proprietors  of  the  D u dley 
^^N^*^  Canal  Navigation  (a). 

By  the  sta-    By  a  rate  made  for  the  relief  of  the  poor  of  the  parish 

tutes  16  G.  3,  ./.,.,  ^ 

c.  66 ;  25  G.     of  Ktngswtnford,  m  the  county  of  Stafford,  the  defendants 

lo%%'c!^60  ^®^®  ^^^  ^^^^'  *' -Dwd/cy  Canal  Company,  12fl.  2r. 
theHW/eyCa-  36p.  1,000/.      41Z.  I3s.  4d.,  for  ctaal  towing  path,  ton- 

nal  Company 

was  incorpo-  (a)  This  case  was  decided  in  Easter  tenn,  but  the  manuscript  had 
rated,  but  been  mUlaid. 

none  of  these 

acts  contained  any  clause  respecting  the  mode  in  which  the  company  should  be  assessed 
to  parish  or  other  taxes.  By  the  33  G.  3,  c.  121,  the  old  proprietors  and  certain  new 
ones  were  re-incorporated,  for  certain  purposes,  with  the  same  powers  as  were  giyen  by 
the  previous  acts,  to  which  reference  was  made ;  and  this  act  u>r  the  first  time  empow- 
ered the  company  to  make  collateral  cuts.  By  the  s.  34,  it  was  enacted,  that  the  taid 
Company  of  Proprietors  should  from  time  to  time  be  rated  to  all  parliamentary  and  pa- 
rochial taxes  and  assessments,  for  or  in  respect  of  the  land  and  grounds  taken  and  u$ed 
by  the  said  company,  and  all  warehouses  and  other  buildings  erected,  or  to  be  erected  by 
the  said  Company  of  Proprietors,  as  other  lands,  groundsy  and  buUdingSf  lying  near  to 
the  said  canal  and  collateral  cuts,  were  or  should  be  rated : — Held,  that  this  clause  was 
not  to  be  construed  retrospectively,  so  as  to  divest  the  parish  of  X.  of  the  right  of  assessing 
the  canal  to  the  relief  of  the  poor,  by  including  in  the  rateable  valuation  the  profits  deriv- 
ed from  the  company's  tonnage  dues. 
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nage  dues,  8cc."      Upon  appeal,  the   sessions  confirmed         i825. 
the  rate,  subject  to  the  opinion  of  this  Court  upon  the      'nT^^ 
following  case : —  v, 

Dudley 
Canal 

By  16  Geo.  3,  c.  66,  entitled,  *'  An  act  for  making  and  Company. 
maintaining  a  navigable  canal,  within  and  from  certain 
4ands  belonging  to  T.  1\  Foley,  esq.,  in  the  parish  of 
Dudley,  in  the  county  of  Worcester,  to  join  and  commu- 
nicate with  the  Stourbridge  Navigation,  at  a  place  called 
Black  Delph,  upon  Pensnet  Chase,  in  the  parish  of  King- 
swinford,  in  the  county  of  Stafford,*^  it  was  enacted,  that 
certain  proprietors  therein  named,  should  be  united  into  a 
company  for  the  better  carrying  on,  making  and  maintain- 
ing the  said  canal,  according  to  the  rules,  orders  and 
directions  thereinafter  prescribed,  and  should  for  that  pur- 
pose be  one  body  politic  and  corporate  by  the  name  of  the 
Company  of  Proprietors  of  the  Dudley  Canal  Navigation, 
and  by  that  name  should  have  perpetual  succession. 

By  26  Geo.  3,  c.  87)  entitled,  "An  act  for  extending  the 
Dudley  canal  to  the  Birmingham  canal,  at  or  near  Tipton 
Green,  in  the  county  of  Stafford,**  reciting  16  Geo.  3,  c. 
66,  and  also,  that  the  extending  of  the  said  Dudley  canal, 
from  the  then  present  termination  thereof  in  the  lands  of 
the  said  T.  T.  Foley,  to  join  the  Birmingham,  and  Bir- 
mingham and  Fazeley  Canal  Navigations,  at  or  near  Tip- 
tan  Green,  in  the  county  of  Stafford,  would  be  of  great 
public  utility,  and  that  certain  persons  therein  tnentioned, 
had  agreed  to  bear  the  expense  of  such  extension,  and 
that  it  had  been  agreed,  for  the  better  and  more  effectual 
execution  thereof,  that  such  persons  should  be  joined  with 
the  Company  of  Proprietors,  and  that  the  said  extension 
should  be  carried  on  and  performed  under  their  joint  direc- 
tion and  management,  and  that  after  the  said  extension 
should  be  completed,  the  same  should  become  one  joint 
Goncem;  it  was  enacted,  that  certain  persons  therein  named, 
should  after  the  passing  of  that  act,  be  united  and  incorpo- 
rated with,  and  become  part  of  the  Company  of  Propri- 

2h2 
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1825.        etors  of  the  said  Dudley  Canal  Navigation,  and  should 
Jj**^*^       have  the  same  power  of  voting,  benefits,  &c.,  and  should 
V.  be  liable  to  the  same  charges  as  if  they  had  been  appointed 

Can A^J  part  of  the  Company  of  Proprietors  of  the  Dudley  Canal 
Company.  Navigation,  by  16  Geo.  3,  c.  66.  By  section  3,  it  was 
further  enacted,  that  the  16  Geo.  3,  c.  66,  and  the  several 
powers,  authorities,  clauses,  provisos,  limitations,  excep- 
tions, privileges,  penalties,  forfeitures,  punishments,  mat- 
ters, and  things  therein  contained,  for  making,  completing, 
preserving,  and  maintaining  the  canal  and  other  works 
thereby  authorised  to  be  done,  so  far  as  the  nature  and 
circumstances  of  the  case  would  admit,  should  be  used  and 
exercised  by  the  said  Company  of  Proprietors,  and  should 
be  employed  and  enforced  for  making,  completing,  preserv- 
ing, and  maintaining  the  said  canal  thereby  authorised  to 
be  made,  and  also  for  doing  all  such  other  works,  &c.,  as 
the  said  Company  of  Proprietors  should  think  necessaiy 
for  the  benefit  of  the  said  undertaking.  By  the  latter 
part  of  section  18,  it  was  enacted,  *'  that  firom  and  after 
the  making  and  completing  the  said  intended  canal,  the 
shares  created  by  virtue,  or  in  pursuance  of  that  ac^ 
should  become  consolidated  with  the  shares  in  the  then 
present  Dudley  Canal  Navigation,  and  all  distinction  be- 
tween the  same  should  cease  and  determine ;  and  the  said 
Dudley  canal,  and  all  matters  and  things  relating  thereto, 
and  the  canal  and  othejr  works  to  be  made  and  completed 
by  virtue  of  that  act,  should  from  thenceforth  be  and  be- 
come one  joint  navigation  and  concern,  and  the  whole  of 
the  income  and  profits  arising  from  such  joint  navigati<m 
and  concern,  should  be  paid  unto,  and  equally  divided 
among,  all  and  every  the  proprietors  thereof,  according  to 
their  respective  shares  therein." 

By  30  Geo.  3,  c.  60,  entitied,  "  An  act  for  more  effec- 
tually carrying  into  execution  the  said  acts  of  16  and  26 
Geo.  3,"  the  Company  of  Proprietors  were  empowered  to 
raise  more  inoney  for  the  purpose  of  completing  the  said 
canal. 
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By  33  Geo.  3,  c.  121,  eatitled,  "  An  act  for  making  and  1825. 
maintaining  a  navigation  canal  from  the  Dudley  canal  in  m^"J^ 
the  county  of  Worcester,  to  the  Worcester  and  Birming-  v. 

ham  canal  now  making,  at  or  near  Selly  Oak  in  the  said  Can^Y 
county,  and  also  certain  collateral  cuts  to  communicate  Company. 
therewith  ;**  reciting  the  said  acts  of  16,  26,  and  30  Geo. 
3,  and  that  the  said  Company  of  Proprietors,  had  in  pur- 
suance thereof,  made  and  completed  the  said  canal,  and 
the  extension  thereof,  and  that  the  making  and  maintain- 
ing of  a  navigable  canal  from  the  said  Dudley  canal  at 
Netherton,  in  the  parish  of  Dudley  aforesaid,  to  join  the 
Worcester  and  Birmingham  canal,  and  also  certain  colla- 
teral cuts  therein  described,  would  be  of  great  public 
utility ;  it  was  enacted,  '^  that  the  several  persons  therein 
named,  should  be,  and  were  thereby  united  and  incorpo- 
rated with,  and  made  part  of  the  Company  of  Proprietors 
of  the  Dudley  Canal  Navigation,  and  should  have  the 
same  power  of  voting,  and  also  the  same  benefits,  &c., 
in  all  respects,  and  should  be  liable  to  the  same  costs  and 
charges,  &c.,  as  if  they  had  been  named  and  appointed 
part  of  the  Company  of  Proprietors  of  the  Dudley  Canal 
Navigation,  in  and  by  the  said  recited  acts,  or  any  of 
them ;  but,  nevertheless,  under  and  subject  to  such  regula- 
tions as  were  thereinafter  expressed  and  contained,  of  and 
concerning  the  same."  By  section  2,  it  was  further  enacted, 
''  that  it  should  be  lawful  for  tl\e  said  Company  of  Pro- 
prietors, and  they  were  thereby  authorised  to  make  and 
perform  all  such  works  and  things  as  should  be  requisite 
for  making,  completing,  and  maintaining  the  said  canal 
and  collateral  cuts,  and  the  navigation  thereof,  and  for 
supplying  the  same  with  water,  in  as  full,  ample,  and  bene- 
ficial a  manner,  to  all  intents  and  purposes,  as  the  said 
Company  of  Proprietors  were  authorised  and  empowered 
to  do,  execute  and  perform,  under  and  by  virtue  of  the 
said  recited  acts,  with  respect  to  the  said  Dudley  canal, 
and  the  extension  thereof,  and  the  several  powers,  &c.,  in 
the  said  acts  or  any  of  them  contained,  as  far  as  the  nature 
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1825.        of  the  case  would  admit,  should  be  used  and  exercised  by 
rpjj**^?**'      the  said  Company  of  Proprietors,  and  should  be  employed 
V.  and  enforced  for  making,  completing,  preserving,  and 

CanaY  maintaining  the  said  canal  and  collateral  cuts  thereby 
Company,  authorised  to  be  made,  and  supplying  the  same  with  water ; 
and  also  for  making,  erecting,  and  doing  all  such  other 
works,  matters,  and  things,  as  the  said  Company  of  Pro- 
prietors should  think  necessary  or  expedient  for  the  benefit 
of  the  said  undertaking ;  and  also  should  be  used  and 
exercised  by  the  owners  and  proprietors  of  mines  lying 
upon  or  near  to  the  said  intended  canal  and  collateral  cuts, 
with  respect  to  such  railways  and  cuts  as  should  be  neces- 
sary or  expedient  to  be  made,  for  conveying  their  coals  and 
other  minerals  to  and  from  the  same ;  and  that  the  said 
persons  who  were  appointed  commissioners  for  putting  the 
said  recited  acts  in  execution,  should  be  commissioners  for 
the  purpose  of  that  act  in  like  manner,  and  as  fully  and 
effectually  to  all  intents  and  purposes,  as  if  the  several 
powers,  &c.,  appointment  of  commissioners,  matters  and 
tilings,  in  the  said  recited  acts,  and  which  were  then  in 
force,  were  repeated  and  re-€nacted  in  the  body  of  that 
present  act;  and  as  if  the  canal,  colls^teral  cuts^  and  other 
works  by  that  act  intended  to  be  made,  completed  and 
maintained,  had  been  part  of  the  canal,  and  other  works 
by  the  said  recited  acts  intended  to  be  madei  completed, 
and  maintained."  By  section  17,  to  the  end  that  the  said 
Company  of  Proprietors  might  be  the  better  enabled  to 
carry  on  the  said  undertaking,  it  was  enacted  '^  tliat  it 
should  be  lawful  for  the  several  persons  thereinbefore 
named,  and  made  part  of  the  Company  of  Proprietors  <^ 
the  Dudley  canal,  together  with  such  of  the  then  present 
proprietors  of  the  said  Dudhy  canal,  as  had  subscribed  to 
raise  money  among  themselves,  or  the  said  Company  of 
Proprietors  might  admit  other  subscribers  towards  raising 
a  certain  sum  therein  mentioned,  for  making  and  complet- 
ing the  said  intended  canal  and  collateral  cuts  in  manner 
therein  mentioned  ;  and  all  other  persons,  their  executors. 
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administrators,  and  assigns,  who  had  or  should  become  i825. 
subscribers  towards  carrying  on  and  completing  the  said 
intended  navigation,  should  be  entitled  to,  and  should  ~  v. 
receive  after  the  said  navigation  should  be  completed,  a  ^udley 
proportion  of  the  profits  arising  as  well  from  the  said  in-  Compahy. 
tended  navigation,  as  from  the  said  Dudley  Canal  Navi- 
gation, according  to  the  number  of  shares,  not  exceeding 
the  number  therein  mentioned ;  and  every  body  politic  or 
corporate,  person  or  persons,  having  such  property  in  the 
.  said  undertaking,  should  respectively  be  deemed  proprie- 
tors in  the  whole  concern,  in  proportion  thereto,  and  should 
bear  and  pay  an  adequate  sum  of  money  in  proportion  to 
every  such  part  or  share  which  they  or  he  should  be  pos- 
sessed of,  towards  carrying  on  the  same/'  By  section  34 
it  was  enacted,  ''  that  the  said  Company  of  Proprietors, 
should  from  time  to  time  be  rated  to  all  parliamentary  and 
parochial  taxes  and  assessments^  for  or  in  respect  of  the 
land  and  grounds  taken  and  used  by  the  said  company, 
and  all  warehouses  and  other  buildings  erected,  or  to  be 
erected  by  the  said  Company  of  Proprietors,  as  other 
lands,  grounds,  and  buildings  lying  near  to  the  said  canal 
and  collateral  cuts,  were  or  should  be  rated,** 

Neither  the  16,  nor  the  26,  nor  the  30  Geo.  3,  contains 
any  clause  respecting  the  mode  in  which  the  said  com- 
pany should  be  assessed  either  to  the  parliamentary  or 
parochial  taxes.  The  rates  of  tonnage  which  the  said 
company  are  empowered  to  take,  are  different  upon  the 
several  parts  of  the  canal.  That  part  of  the  canal  which 
lies  in  the  parish  of  Kingswinford  was  made  under  the  16 
Geo.  3,  and  occupies  \2a.  2r.  36p.  of  land.  No  part  of 
the  canal  lying  in  the  parish  of  Kingswinford,  has  ever 
been  rated  for  tonnage  dues,  before  the  rate  which  is  the 
subject  of  appeal  was  made. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
34th  section  of  the  33  Geo.  3,  c.  121,  extends  to  all  parts 
of  the  canal  made  in  pursuance  of  the  several  acts  of 
parliament  before  mentioned,  so  as  to  render  all  parts  of  it 
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1825.        rateable  only  as  the  adjacent  lands,  without  including 
,j,^j^'^     in  the  rateable  yailue,  the  profits  derived  from  the  tonnage 
V  dues. 

Dudley 
Canal 

Company.  Gumey,  Campbell,  and  Corbeti,  in  support  of  the  order 
of  sessions.  This  case  depends  upon  the  construction  to 
be  given  to  the  34th  section  of  the  33  Geo.  3,  c.  121, 
which  enacts,  that  "  the  said  company  shall  from  time  to 
time  be  rated  to  all  parliamentary  and  parochial  taxes  and 
assessments,  for  or  in  respect  of  the  land  and  grounds 
taken  and  used  by  the  company,  and  all  warehouses  or 
other  buildings  erected,  or  to  be  erected  by  the  said  com* 
pany,  as  other  lands,  grounds,  and  buildings  lying  near  to 
the  canal  and  collateral  cuts,  are  or  shall  be  rated/'  The 
question  is,  whether  this  section  prevents  the  overseers  of 
the  parish  of  Kingtwinford,  from  including  the  profits  de- 
rived by  the  company  from  their  tonnage  dues,  in  the 
rateable  value  of  that  part  of  the  canal  passing  through 
the  parish,  and  confines  the  company's  rateability  to  a 
valuation,  estimated  with  reference  to  the  mode  in  which 
other  lands  lying  near  the  canal  are  rated.  It  is  quite 
clear,  that  between  the  16  Geo.  3,  the  date  of  the  first 
act,  and  the  33  Geo.  3,  when  the  last  act  passed,  the 
canal  was  liable  to  be  rated  on  the  same  principle  as  other 
land  in  the  parish  was  rateable,  namely,  according  to  the 
improved  annual  value.  It  is  submitted,  however,  that 
the  34th  section,  on  which  the  question  arises,  makes  no 
difference  in  the  principle  of  rating,  and  that  as  a  clear 
liability  to  be  rated  in  respect  of  the  profits  arising  from 
tonnage  dues,  attached  in  the  first  instance,  it  is  not  ex- 
tinguished by  any  thing  contained  in  that  section.  There 
being  a  vested  right  in  the  parish  to  rate  the  company 
upon  this  principle,  previously  to  the  passing  of  the  last 
act,  nothing  bat  a  clear,  unambiguous,  and  comprehensive 
provision  on  the  subject,  can  operate  to  divest  it  of  that 
right.  These  acts  of  parliament,  are  in  the  nature  of 
contracts  between  the  company  and  the  public,  and  are  to 
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be  construed  strictly,  especially  if  the  object.be  to  extin-         1825. 
guish  vested  rights.     All  the  acts  prior  to  the  33  Geo.  3, 
c.  121y  are  silent  as  to  the  mode  in  which  the  company  v, 

should  be  rated,  and  the  question  is,  whether  the  34th  Canal 
section  of  that  act,  is  to  be  construed  prospectively  or  re-  Company. 
irospectively.  If  the  latter  be  its  operation,  the  sessions 
have  improperly  confirmed  the  rate ;  but  if  it  is  merely 
prospective,  their  decision  is  right.  Now  the  most  intel- 
ligible and  consistent  interpretation  to  be  put  upon  the 
section  is,  that  the  legislature  meant  it  to  apply  to  lands 
and  grounds  intended  to  be  taken  and  used  by  the  company 
for  the  purposes  of  the  canal,  and  not  lands  and  grounds 
which  kad  theretofore  been  taken  for  those  purposes.  This 
is  the  necessary  inference  to  be  drawn  from  the  language 
used,  because  the  object  of  the  33  Geo.  3,  was  to  create  a 
new  company,  by  combining  the  old  with  certain  new  pro- 
prietors, and  that  act  for  the  first  time  mentions  '^  collateral 
cuts."  Therefore,  when  the  34th  section  mentions  '^  lands 
and  grounds  taken  and  used  by  the  said  company,"  it  must 
mean  land  and  ground  intended  to  be  taken  and  used  by 
the  new  company,  for  the  purpose  of  making  the  canal 
and  collateral  cuts.  No  other  construction  can  be  put  upon 
the  section  without  depriving  the  parish  of  the  right  pre- 
viously vested  in  it,  of  rating  the  company  according  to 
the  improved  value  of  their  canal,  which  cannot  be  ef- 
fected without  clear,  express,  and  unambiguous  language. 
They  cited  Rex  v.  I%e  Grand  Junction  Canal  (a),  and  Rex 
V.  The  Birmingham  Canal  (b). 

Scarlett,  Russell,  and  Whateley,  contra.  This  is  entirely 
a  question  of  construction,  and  effect  must  be  given  to 
the  plain  object  of  the  act  of  parliament,  which  was  to 
render  all  parts  of  the  canal  made  in  pursuance  of  the 
several  acts  set  out  in  the  case,  rateable  only  as  the  adja- 
cent lands  would  be  rateable,  without  including  in  the  as- 
sessment the  profits  derived  from  the  tonnage  dues.    The 

(a)  1  B.  &  A.  389.  (6)  2  Id.  510. 
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1825.  intention  of  the  legislature  in  passing  the  33  Creo.  3,  was 
to  incorporate  the  old  with  the  new  concern,  and  make  it 
one  entire  undertaking.  Therefore,  when  the  legislatare 
Dudley  makes  use  of  the  expressions  **  said  company,"  in  the  34th 
Company,  section,  as  terms  of  reference,  it  means  the  whole  concern, 
as  one  entire  undertaking.  If  the  legislature  had  meant 
that  section  to  have  a  prospective  operation,  it  would  have 
said  so,  and  would  have  used  terms  importing  futurity. 
The  words  *'  land  and  grounds  taken  and  usedy'  are  dearly 
expressed  in  the  past  tense,  and  mean  land  and  grounds 
which  had  been  taken  and  used,  and  not  land  and  grounds 
**  to  be  taken,"  or  ^'  hereafter  to  be  taken  and  used."  This 
must  be  treated  as  a  declaratory  law,  applicable  to  all 
former  acts,  and  giving  the  words  their  plain  meaning, 
they  are  to  be  construed  retrospectively,  and  if  so,  then  the 
order  of  sessions  ought  to  be  quashed.  No  notice  is  taken 
in  the  act  of  vested  rights,  and  therefore,  it  canndt  but  be 
understood  that  the  object  of  the  legislature  was  to  make 
a  general  rule  as  to  the  mode  in  which  this  company 
should  be  rated.  The  company  has  never  been  rated  before 
upon  the  principle  on  which  they  are  now  sought  to  be 
assessed,  and  this  is  an  experiment  to  charge  them  with 
a  liability  never  thought  of  before. 


^ 


Abbott,  C.  J. — It  is  perfectly  clear  that  before  the 
passing  of  the  33  Geo.  3,  c.  121,  the  parish  of  Kingswin- 
ford  had  a  right  to  rate  the  Dudley  Canal  Company, 
according  to  the  improved  value  of  the  canal,  by  reason  of 
tonnage  dues  arising  on  coals  and  other  commodities  pass- 
ing through  the  parish ;  and  I  take  it  to  be  a  sound  rule, 
when  an  act  of  parliament  is  applicable  to  the  subject 
under  consideration,  that  it  should  not  be  construed  so  as 
to  have  the  effect  of  defeating  and  destroying  pre-existing 
rights.  If  the  words  of  the  34th  section  of  this  act,  or 
some  of  them,  are  reasonably  capable  of  being  applied  to 
something  prospective,  or  something  to  be  afterwards  done 
by  virtue,  and  under  the  authority  of  the  act,  then  it  seems 
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to  me  that  this  company  has  been  rated  in  the  parish  of 
Kingsmufard,  on  the  right  footing.     There  is,  I  admit, 
considerable  ambiguity  in  this  section,  but  it  is  by  no 
means  clear,  as  is  assumed,  that  it  is  to  have  a  retrospect 
tive  operation*     I  observe  that  in  six  or  seven  different 
instances,  these  expressions  "said  canal  and  collateral  cuts/' 
are  used.    These  expressions  occur  again  in  the  section  in 
question.     Then  are.we  to  extend  the  words  ''  said  canal 
and  collateral  outs/'  to  that  part  of  the  canal  previously 
made,  or  are  we  to  limit  them  to  the  *'  said  canal  and 
collateral  cuts/'  iniended  to  be  made  under  the  authority 
of  this  act  ?     I  think  we  ought  to  put  the  latter  con* 
struction  upon  this  34th  clause.     It  is  not  unimportant, 
in  construing  these  words,  to  observe,  that  in  the  series 
of  acts  of  parliament  which  have  passed  respecting  this 
canal,  the  first  mention  of  collateral  cuts  occurs  in  the  33 
Geo.  3,  c,  121.    The  16  Geo.  3,  c.  66,  is  only  an  act  for 
making  the  Dudley  canal,  and  does  not  make  any  provi- 
sion for  collateral  cuts.     The  25  Geo.  3,  c.  87,  is  for  ex- 
tending the  Dudiejf  to  the  Birmingham  canal,  but  says 
nothing  about  collateral  cuts.    The  30  Geo.  3,  c.  60,  was 
passed  merely  for  the  purpose  of  more  effectually  carrying 
the  previous  acts  into  execution.     But  the  33  Geo.  3, 
c.  121,  which  is  the  act  in  question,  is  an  act  *'  for 
making  and  maintaining  a  canal  navigation  from  the  Dud* 
ley  canal  to,  &c.,  and  also  certain  collateral  cuts  to  commu* 
nicaie  therewithJ^    These  are  the  words  of  the  title.  Then 
finding  in  this  act  of  parliament  new  words  designating 
this  canal  by  the  expressions  ''  said  canal  and  collateral 
cuts,"  I  must  say,  (though  the  expression  ''intended,'^ 
which  is  sometimes  used  in  these  acts,  is  omitted),  in  the 
difficulty  of  finding  any  other  sensible  exposition  of  words 
so  doubtful,  that  the  sound  rule  is  to  hold,  that  they  mean 
wodLB  intended  to  be  made,  and  that  they  shall  not  have  a 
retrospective  operation,    applicable  to   works  previously 
made,  which  would  have  the  effect  of  taking  away  from 
the  parish  that  right  of  rating  the  canal,  which  before  that 
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1825.        time  existed  and  was  vested  in  the  parish  by  law.     For 
'^j^      these  reasons,  I  am  of  opinion  that  the  sessions  have  done 
17.  right  in  deciding  that  this  company  is  rateable  in  the 

Cah^Y  P*™t  of  Kingsmnfardj  not  merely  according  to  the  value 
Company,  of  the  adjoining  lands,  but  according  also  to  the  improved 
value  of  that  part  of  the  canal  passing  through  the  parish 
derived  from  the  tonnage  dues.  It  is  not  unimportant  to 
observe,  that  this  act  of  parliament  passed  at  the  instance 
of  this  Company  of  Proprietors,  who  are  afterwards  au- 
thorised to  carry  its  provisions  into  execution ;  and  it  is 
not  too  much  to  say,  that  if  persons  of  that  description, 
are  introducing  new  bills  before  the  legislature,  and  mean 
thereby  to  take  away  rights  previously  vested,  they  shall 
manifest  their  intention  by  using  clear,  explicit,  and  un- 
ambiguous words  for  that  purpose,  in  order  that  the  legis- 
lature may  have  an  opportunity  of  thoroughly  under- 
standing the  provisions  which  they  are  called  upon  to  enact. 

Batlby,  J. — ^I  consider  it  a  most  useful  and  salutary 
rule  of  construction,  in  cases  of  this  description,  that  when 
the  object  of  the  act  of  parliament  is  to  impose  a  burthen, 
or  to  take  away  a  right,  such  language  must  be  proved  to 
have  been  used,  as  shews  most  unequivocally  that  it  was 
the  intention  of  the  legislature  that  the  burthen  should 
be  imposed,  or  the  right  taken  away.  Now  in  the  present 
case,  if  it  had  been  the  intention  of  the  legislature  to 
deprive  the  parish  of  Kingswinford,  and  all  other  parishes 
through  which  this  canal  passes,  of  the  right  which  they 
possessed  of  rating  the  company,  at  the  time  the  act 
passed,  I  should  have  expected  some  recital  upon  the  sub- 
ject, shewing  plainly  and  distinctly,  that  such  a  purpose 
was  in  contemplation.  The  language  which  the  legislature 
has  used  in  this  act,  is  certainly  inaidequate  for  that  pur- 
pose. The  33  Geo.  3,  c.  121,  after  reciting  the  previous 
acts,  authorises  the  Company  of  Proprietors  ''to  make 
and  perform  all  such  works  and  things  as  should  be  requi- 
site for  making,   completing,  and  maintaining  the  said 
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canal  and  collateral  cuts,  and  the  navigation  thereof,  and 
for  supplying  the  same  with  water  in  as  full,  ample,  and 
beneficial  a  manner  to  all  intents  and  purposes,  as  the  said 
Company  of  Proprietors  were  authorised  and  empowered  to 
do,  execute,  and  perform,  under  and  by  virtue  of  the  said 
recited  acts,'*  &c.  What  is  meant  by  the  said  company  ? 
This  act  clearly  has  reference  to  the  new  company.  There 
had  been  an  old  company,  and  the  act  constitutes  a  new 
company  by  the  addition  of  certain  new  proprietors.  The 
statute,  therefore',  clearly  means  that  the  lands  and  grounds, 
&c.,  taken  by  the  said  new  company,  for  making  and  com- 
pleting the  canal,  shall  be  subject  to  the  same  regulations 
as  were  provided  by  the  previous  acts,  as  far  as  the  nature 
of  the  case  would  admit.  It  never  was  the  intention  of 
the  legislature  to  interfere  with  any  thing,  except  to  put 
the  lands  and  grounds  taken  by  the  new  company,  under 
the  same  management  and  control,  to  which  the  lands  and 
grounds  taken  by  the  old  company,  were  subjected.  We 
must  construe  the  34th  section  prospectively  and  not  re- 
trospectively, and  therefore,  giving  effect  to  that  construc- 
tion, I  think  that  the  company  is  rateable  not  only  with 
reference  to  the  value  of  the  adjacent  lands,  but  that  the 
profits  derived  from  the  tonnage  dues,  must  be  included 
in  the  rateable  value. 


The  Kino 

V, 

Dudley 

Canal 

Company. 


HoLBOYD,  J.,  concurred  (a). 


Order  of  sessions  confirmed. 


(a)  LiTTLEDALE,  J.,  wos  absent. 
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Qtitfre,Whe-  XHE  defendant  in  this  case,  a  native  of  Spain,  and  re- 
Con^l^t*  siding  in  this  country  temporarily,  had  been  arrested  and 
dent  in  a  fo-  held  to  bail  in  the  sum  of  100,000/.  by  an  order  of  the 
auSon^yto**  Lord  Chief  Justice  upon  an  affidavit  of  debt,  for  money 
takeanaffida-  had  and  received  to  the  plaintiflF's  use,  which  affidavit 

vit  of  debt  for  ,     ,        ,         ,  .     ./y^         i  j  i_  i. 

the  purpose  of  was  made  by  the  plamtiff,  and  purported  to  nave  been 

fy  to  un  1^""  sworn  at  Cadiz,  in  the  kingdom  of  Spain,  before  the 
this  country.  British  Vice  Consul  there  resident.  In  the  affidavit  of 
quallydmded  ^^^^f  ^^  money,  in  respect  of  which  the  defendant  was 
in  opinion  up-  arrested,  was  described  as  '*  one  hundred  thousand  pounds 

Affi^vit  of   sterling,^^  without  going  on  to  add  *'  British  money.** 

debt  made  in 
Spain,  that  the 

defendant  is  Gumej/   had    obtained  a  rule  nisi  to  discharge  the 

the  plaintiff  in  ^^^fendant  out  of  custody,  on  two  grounds ;  1st,  that  a 
so  many  British  Vice  Consul  resident  abroad  has  no  authority 

ling . Held     ^  administer  an  oath  for  the  purpose  of  holding  a  per- 

ill  by  three       gQ^  to  bail  in  this  country ;  and,  2dly,  that  the  affidavit 

judges,  for  not  .  •'  . 

going  on  to  was  too  uncertain  in  the  description  of  the  debt,  inas- 
^erlifuT  ^  much  as  the  word  sterling  was  applicable  to  Irish  and 
J^/uA,^'fbr,  some  foreign  monies,  as  well  as  English.  As  to  the 
but  that  it  may  fi^t  point,  he  denied  the  position  laid  down  in  Beatoe's 

be  Irish  ster-  Lgx  Mercatoria  (a)  to  be  any  authority  for  this  proceed- 
Img  money ;       .         .         .  •       •*-» 

AM)ou,  C.  J.,  ing*  it  being  there  said  British  Consuls  abroad  are  au- 
dissentiente.      thorized  to  take  affidavits  of  debt,  and  that  during  their 

absence  the  Vice  Consuls  are  vested  with  the  same  power; 
and  with  respect  to  Thurlt  v.  Faber  (b),  though  the  point 
there  incidentally  arose,  it  was  never  decided.  As  to  the 
materiality  of  the  second  objection,  he  cited  Kearney  v. 
King(c)  and  Glossopp  v.  Jacob  (d).  . 

Scarlett  and  jP.  Pollock  shewed  cause  against  the  rule. 

(a)  Beames,  6th  ed.  521,  &c.  (c)  Id.  28. 

(6)  1  Chit.  R.  463.    2  B.  &  A.  301.        (cf)  1  Stark.  68. 
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As  to  the  first  objection,  it  will  not  be  denied,  after  the         teas, 
decision  of  Omealy  v.  Newell(a),  that  an  affidavit  of  debt 
made  by  a  plaintiff  residing  in  a  foreign  country,  before 
a  foreign  magistrate^  whose  signature  to  the  jurat,  and     Machado. 
his  authority  in  that  country  to  administer  oaths  and 
take  affidavits^  are  verified  by  a  proper  affidavit  in  this 
country,  is  a  sufficient  foundation  for  a  judge's  order  to 
hold  a  defendant  to  special  bail,  notwithstanding  the  12 
Geo,  1,  c.  29.    The  question  then  is,  whether  an  affidavit 
of  debt  made  by  a  plaintiff  before  a  British  Vice  Consul  in 
a  foreign  country,  is  a  sufficient  authority  for  holding  a 
debtor  to  bail  in  this  country,  provided  the  affidavit  be 
correct  in  point  of  form.     In  the  case  of  Thurlt  v.  Faber{b\ 
this  point  arose,  but  was  not  decided,  inasmuch  as  the  case 
went  off  upon  an  objection  to  the  want  of  addition  to  the 
name  of  the  Chief  Consul,  whose  affidavit  was  produced 
for  the  purpose  of  verifying  the  hand-writing  of  the  Vice 
Consul  abroad ;  but  it  may  be  stated  as  a  fact,  that  upon 
that  affidavit  being  amended  in  the  defect  objected  to,  a 
detainer  was  lodged  against  the  defendant  upon  the  ori- 
ginal affidavit  made  before  the  Vice  Consul,   and  the 
legaKty  of  the  detainer  was  never  afterwards  questioned. 
Whether  upon  inquiry  it  was  found  that  no  objection 
could  be  successfully  made  to  it,  it  is  unnecessary  to  in- 
quire, but  the  fact  was  as  stated ;  and  it  is  remarkable 
that  in  the  discussion  of  the  case,  as  reported  in  the  book 
cited,    the  Court  having  asked  the  defendant's  counsel 
what  he  had  to  say  with  respect  to  the  authority  which 
appeared  to  be  vested  in  Vice  Consuls  to  take  affidavits  of 
debt,  he  vraived  all  consideration  of  that  point,  and  con- 
fined himself  to  the  objection  in  point  of  form.      But 
assuming  this  question  not  to  have  been  decided  by  that 
case,  the  stat.  6  Geo.  4,  c.  87,  removes  all  difficulty  upon 
the  subject.    Section  20  of  that  act,  after  reciting  that 
**  whereas  it  is  expedient  that  every  Consul-Gcneral,  or 
Consul,  appointed  by  his  Majesty  at  any  foreign  port  or 

(fl)  8  East,  364.  (6)  1  Chit.  R.  463. 
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1835.        place,  should  in  all  cases  have  the  power  of  administering 
*-^"^^'      an  oath,  or  affinnation,  whenever  the  same  shall  be  requir- 
V.  ed,  and  should  also  have  power  to  do  all  such  notarial 

Machado.     ^^^^  ^  j^jjy  notary-public  may  do/'  proceeds  to  enacts 
''  that  it  shall  and  may  be  lawful  for  any  and  every 
Consul-General  or  Consul,  appointed  by  his  Majesty,  at 
any  foreign  port  or  place,  whenever  he  shall  be  thereto 
required,  and  whenever  he  shall  see  necessary,  to  adminis- 
ter at  such  foreign  port  or  place  any  oath,  or  take  any 
affidavit,  or  affirmation  from  any  person  or  persons  whom- 
soever, and  also  to  do  and  perform  at  such  foreign  port  or 
place,  all  and  every  notarial  acts  or  act,  which  any  notary- 
public  could  or  might  be  req  uired,  and  is  by  law  empowered 
to  do  within  the  United  Kingdom  of  Great  Britain  and  Ire- 
land; and  every  such  oath,  affidavit,  or  affirmation,  and 
every  such  notarial  act  administered,  sworn,  affirmed,  had, 
or  done  by  or  before  such  Consul-General,  or  Consul,  shall 
be  as  good,  valid,  and  effectual,  and  shall  be  of  like 
force  and  effect,  to  all  intents  and  purposes,  as  if  any 
such  oath,  affidavit,   or  donation,  or  notarial  act  re* 
spectively,  had  been  administered,  sworn,  affirmed,  had» 
or  done  before  any  justice  of  the  peace,  or  notary-public, 
in  any  part  of  the  United  Kingdom  of  Great  Britain 
or  Ireland,  or  before  any  other  legal  or  competent  au- 
thority of  the  like  nature/'    Now  this  Case  comes  ex- 
pressly, if  not  within   the  words  of  the  act,  at   least 
within  the  intent  and  meaning  of  it.    An  affidavit  of  this 
kind  made  before  a  Consul,  is  by  this  act  to  be  deemed  as 
valid  and  effectual,  for  all  purposes,  as  if  made  before 
any  competent  tribunal  in  this  country.    This  is  a  case 
in  which  this  Court  has,  according  to  Omealy  v.  Newell, 
authority  to  look  to  the  circumstances,   and  determine 
whether  there  is  not  reasonable  ground  for  holding  the 
party  to  bail,  it  appearing  from  the  express  words  of  the 
statute,  that  the  Consul  has  power  to  take  an  affidavit 
of  this  description.    Then  as  to  the  second  objection,  it 
must  be  understood,  by  necessary  intendment,  ''  that  the 
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words  "pounds  sterling/'  mean  pounds  sterling  English        1325. 

money,  especially  in  an  affidavit  made  before  a  British 

Consul.     In  almost  every  dictionary  and  encyclopaedia 

in  the  English  language,  the  meaning  of  the  word  "ster-     Machado. 

ling/'  is  said  to  be  ''an  epithet  by  which  English  money 

is  discriminated ;"  ''  a  general  name  or  distinction  for  the 

current  lawful  money  in  Great  Britain;"  ''genuine  stand- 

ard,  having  passed  the  test ;  applied  to  English  money,'' 

8cc«    The  word  "  pound  "  in  the  English  language  means 

twenty  shillings,  and  this,  when  coupled  with  the  Word 

"  sterling/'  removes  all  ambiguity  as  to  the  description  of 

money  in  which  the  defendant  is  indebted  to  the  plaintiff* 

In  Glossop  V.  Jacob  (a),  the  defendant  accepted  a  bill  for 

the  pajrment  of  100/.  sterlings  and  it  being  objected  that 

the  word  sterling  was  omitted  in  the  declaration.  Lord 

EUenborough  over-ruled  the  objection,  and  that  was  on 

a  foreign  bill,  drawn  upon  a  person  in  this  country. 

Gnmey  and  Comyn  control.  Neither  of  the  objections 
has  been  answered  by  the  other  side.  In  the  first  place, 
no  authority  has  been  cited  to  shew  that  an  affidavit  of 
debt  made  before  a  British  Vice  Consul  abroad  is  suffi- 
cient to  hold  a  party  to  bail  in  this  country.  The  case  of 
Omeally  v.  Newell  is  no  authority  for  this  purpose,  because 
that  was  the  case  of  an  American  subject  arrested  in  this 
country,  upon  an  affidavit  of  debt  made  at  Paris,  before 
a  magistrate  competent  in  that  behalf,  and  duly  autho- 
rised by  the  laws  of  France,  to  administer  oaths  and  take 
affidavits.  Here  there  is  nothing  to  shew  that  a  British 
Vice-Consul  has  any  such  authority.  The  statute  6  Geo. 
4,  c.  87,  B.  20,  does  not  help  the  difficulty,  because  the 
object  of  that  act  was  only  to  place  British  Consuls  in 
foreign  ports  on  the  same  footing  as  notaries-public  and 
justices  of  the  peace  in  England,  with  respect  to  the  power 
of  administering  oaths  and  taking  affidavits,  in  cases  in 
which  oaths  or  affidavits  respectively  administered  and 

(fl)  1  Stark.  N.  P.  C.  69. 
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1825.        taken  by  nich  faactiooariea  would  be  of  any  validity.    It 
does  not  empower  a  Consul  to  ta)ce  an  affidftvit  for  th« 
purpose  of  hoUUig  a  party  to  bail  in  this  country.    A 
Macbado.     debtor  cannot  be  arrested  in  this  country  upon  an  affida* 
yit  of  debt  made  before  a  notary  pubUc,  or  a  justice  of  the 
peace.    The  affidayit  for  such  a  purpose  must  be  made 
before  one' of  the  judges,  or  before  a  cogmissioner  dviy 
appointed  for  that  purpose.    The  statute  m  question  imi 
pawed  alio  intuitu.    A  Consul  is  no  moDe  than  a  com- 
mercial agents  but  the  9  G€q.  4,  waa  passed  for  the  piu* 
pose  of  giving  him  the  power  of  administeriag  oaths  and* 
taking  affidavits  in  this  same  member  as  public  notaries  and 
justices  of  the  pea^e  are  empowered  to  do  iu  this  country • 
There  is  nothing  in  the  commission  of  a  BrUUh  Consul 
which  aniJiociaes  him  to  take  an  affidavit  of  debt>  and 
therefore  the  affidavit  in  qufistion  is  of  no  valtiHt]^  foK  the 
purpose  of  holding  thas  defendant  to  bail  (a).  Secondly^  the 
*word  ^'sterling"  is  too  loose  and  unsatisfiictory  in  an 
affidavit  to  hold  to  bail ;  affidavits  of  this  descrip^n  must 
be  construed  strictly,  especially  where  the  party  aniested 
is  a  foreigner,  and  may  be  wholly  unable  to  piociire  bail 
for  so  large  an  amount.    It  does  not  necessarily  follow 
that  the  word  '^ sterling''  means  the  current  money  of 
Great  Britain,     In  some  foreign  countries^  Denmark, 
Germany f  8cc.,  the  word  '^ sterling"  is  also  used  as  denoting 
the  genuine  coin  of  those  realms.    The  case  of  Kearney 
V.  King  (J}\  is  an  express  authority  to  shew  that  the  woid 
'^  sterling"  is  equally  applied  to  English  and  Iri$h  money, 
though  the  currency  of  the  two  countries  is  different* 

Cur.  adv.  vult. 

Abbott,  C.  J.,  now  delivered  judgment.     The  first 
question  is,  whether  the  Court  ought  to  listen  to  an  ap- 

(a)  See  VattePt  L.  N.  lib,  2,  c.  2,  s.  34,  and  lib.  A,  8.  7  J,  as  to  Uie  office 

of  consul. 

(^)  1  Chit.  28.    2  B.  &  A.  301.  S.  C. 
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plication  for  the  purpose  of  holding  a  defendant  to  bail  1325. 
upon  an  affidavit  made  by  a  foreigner  before  a  British 
Consul  resident  in  a  foreign  country.  Upon  that  point 
the  judges  are  equally  divided  in  opinion,  and  therefore  I  Machado, 
shall  say  no  more  upon  it.  The  other  question  is,  whether 
the  allegation  in  the  affidavit  to  hold  to  bail,  that  the 
defendant  was  indebted  to  ^e  plaintiff  in  so  many  pounds 
sterling  is  sufficiently  certain.  My  three  learned  brothers 
are  of  opinion  that  the  word  tterling  is  too  uncertain  and 
equivocal  in  itself  to  be  made  the  foundation  of  an  order 
to  bold  to  bail,  because  in  their  judgment  it  is  not  abso^ 
Intdy  certain  that  the  defendant  may  not  be  indebted  in 
so  miveh  sterlmg  money  of  Ireland.  I  must  own,  that  upon 
the  best  consideration  I  have  been  able  to  give  the  sub- 
ject, I  h^ve  the  misfortune  not  to  agree  with  them  upon 
Aal  pdnt.  I  yidd,  however,  on  this  occasion,  as  I  do  on 
all  eihers,  witli  the  utmost  deference  to  their  joint  opinion, 
and  I  yield  to  it  the  moi«  readily  on  the  present  occasion, 
because  the  question  has  arisen  on  an  order  made  by 
myself.  He  result  of  the  opinion  of  the  Court  is,  that 
the  defendant  is  entitled  to  his  discharge. 

Rule  absolute  (a). 

(a)  Am  to  a£adaiiil8  mtde  ftbMad,  see  Tidd,  165,  leo,  181.  8th  ed. 
1  Sellon'8  Pnc  110,  111,  Ist  ed.  Lee's  Dictionary  of  Practice,  1  vol. 
Affidavit.  1  Arch.  65,  et  seq.  2d  ed.  Viveash  v.  Becker,  3  M.  &.  S. 
284 ;  and  SUt.  46  G.  3,  c.  19,  s.  9. 
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If  a  verdict 
be  found  for  a 


Staniland  v.  Ludlam  (a). 

UEPLEVIN.    Avowry  by  defendant  generally,  as  land- 
defendant  in     lord  for  half  ^  year's  rent  due  to  him  in  arrear,  in  respect 

replevm,upon  ,     ''  i  •  i       i         /».  •      i      Tin 

an  avowry  01  the  premises  on  which  the  effects  were  seized.    The 

^dl'^rd'^'h^  cause  came  on  to  be  tried  at  the  last  assizes  for  the 

is  entitled  to  county  of  Nottingham,  when  a  verdict  was  found  for  the 

Ssts^under  defendant.     By  1 1  Geo.  2,  c.  19,  s.  22,  reciting,  that  great 

11  G.2,  c.  19,  di£Sculties  often  arise  in  making  avowries  or  conuzance 

s.  22,  though  _.  _  .  !•   #• '    i_     •  A  J 

the  replevin  be  upon  distresses  for  rent,  quit-rents,  reiiefe,  henots,  and 
brought  solely  Q^her  services,  it  is  enacted,  "  that  it  shall  and  may  be 

for  the  purpose  .  .  ^ 

of  trying  the  lawful  to  and  for  all  defendants  in  replevin  to  avow  or 

premises.^  make  conuzance  generally,  that  the  plaintiff  in  replevin,  or 

Double  costs  other  tenant  of  the  lands  and  tenements  whereon  such  dis-^ 

tute  are  esti-  ^^^^^  ^^  made,  enjoyed  the  same  under  a  grant  or  demise 

mated  by  giv-  ^ct  such  a  certain  rent,  durine  the  time  wherein  the  rent 

ing  the  defen-       .  ° 

dant,  first,  the  distrained  for  incurred,  which  rent  was  then  and  still  re- 
single  costs*  mains  due ;  or  that  the  place  where  the  distress  was  taken, 
and  then  half    was  parcel  of  such  certain  tenements,  held  of  such  honour, 

lordship,  or  manor,  for  which  tenements  the  rent,  relief, 
heriot,  or  other  service  distrained  for,  was  at  the  time  of 
such  distress,  and  still  remains  due ;  without  further  setting 
forth  the  grant,  tenure^  demise,  or  title  of  such  landlord  or 
landlords,  lessor  or  lessors,  owner  or  owners  of  such  manor. 
And  if  the  plaintiff  or  plaintiffs  in  such  action  shall  become 
nonsuit,  discontinue  his,  her,  or  their  action,  or  have 
judgment  given  against  him,  her,  or  them,  the  defendant  or 
defendants  in  such  replevin  shall  ^recover  double  costs  of 
suit."  In  taxing  the  defendant's  double  costs  in  this  case, 
the  Master,  according  to  the  usual  practice  of  his  office, 
first  estimated  the  whole  amount  of  the  defendant's  single 
costs,  including  the  expenses  of  his  witnesses,  counsels', 

(a)  This  case,  and  Charge  y.  Farhall,  Reid  v.  HoUinshead,  and  Ptck- 
ardo  v.  Machado,  were  decided  in  the  term,  but  were  not  inserted  in 
their  proper  places,  the  MSS.  having  been  mislaid. 
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MICHAELMAS    TERM,    SIXTH    GEO.  IV. 

attoraey's^  and  court  fees;    and  theii  he  gave  him  one 
half  of  the  sam  so  ascertained,  without  any  deduction* 

Demnan,  C.  S.,  moved  to  review  the  Master's  taxation 
of  costs'  on  two  grounds,  first,  that  this  was  not  a  case 
within  the  statute  11  Geo.  2,  c.  19,  s.  22;  and  second, 
that  at  all  events  the  costs  had  been  erroneously  calculated. 
In  support  of  the  first  ground  he  produced  an  affidavit, 
stating  that  the  action  had  been  brought  solely  for  the 
purpose  of  trying  the  title  to  the  premises  in  question,  each 
of  the  parties  laying  claim  to  them  under  the  devise  of  one 
Joseph  Stanilandf  who  had  made  two  wills;  one  in  August, 
1 823,  and  the  odier  in  October,  1 824.    The  plaintifi*  claimed 
under  the  latter,  as  devisee,  and  the  defendant  under  the 
former.     The  plaintiff  being  in  possession  of  part  of  the 
devised  premises,  the  defendant  distrained  for  half  a  year's 
rent,  in  order  to  try  the  validity  of  the  will  under  which  he 
claimed,  and  the  plaintiff  was  therefore  obliged  to  replevy 
the  goods.    Under  these  circumstances,  it  was  submitted 
not  to  be  a  case  within  the  statute,  inasmuch  as  the  rela*- 
tion  of  landlord  and  tenant  did  not  in  fact  subsist  at  the 
time  of  the  distress,  there  being  no  demise,  nor  any  rent  in 
arreax.   He  cited  Leominster  Canal  Company  v.  Cowell  (a), 
where  Eyre,  C.  J.,  said,  **  that  the  distress  intended  to  be 
protected  by  the  statute  11  Geo,  2,  c.  19,  s.  22,  was  a  dis- 
tress for  a  certain  rent  reserved  by  a  landlord,  or  his  grant 
or  demise  theretofore  made."    Here  there  was  no  certain 
rent  due,  nor  in  fact  any  demise  by  the  defendant  to  the 
plaintiff,  and  consequently  it  was  not  a  case  within  the 
statute.     Secondly,  assuming  it  to  be  a  case  in  which  the 
defendant  is  entitled  to  double  costs,  it  was  submitted  that 
the  Master  ought  not  to  have  allowed  any  thing  in  addi- 
tion to  the  single  expenses  of  witnesses,  counsels'  fees,  and 
court  fees. 
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Staniland 

V. 
LUDLAM. 


Abbott,  C.  J. — It  must  be  taken  from  the  result  of  this 

(a)  1B.'&  P.  213. 
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ease  at  the  trial,  that  the  defendant  gay^  some  piDof  that 
he  had  a  right  to  avow  as  landlord ;  and  if  80>  then  he  is 
entitled  under  the  very  general  words  of  the  statute,  to  his 
double  costs.  As  to  the  mode  of  estimating  the  ooats,  we 
find  irom  the  Master,  that  the  rule  he  has  adopted,  has 
always  been  acted  upon  since  the  passing  of  the  statatei 
and  as  we  see  no  reason  for  disturbing  it,  nothing  can  be 
tBk&i  by  this  motion. 

Bay  LEY,  J.,  and  Holroyd,  J.,  concurred. 


Rule  refused  (a). 


(a)  LiTTLEDALE,  J.,  was  absent. 


END    OF    MICHAELMAS    TERM. 
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IN  THE  SIXTH  AND  SEVENTH  YEARS  OF  THE  REIGN  OF  GEORGE  tV. 

• 


MEMORANDUM. 
On  Tuesday^  the  dlst  day  of  January,  1826,  the  Judges  of 
this  Court  took  possession  of  the  new  Court  House,  in  Westmin- 
ster Hall,  having  since  the  demise  of  his  late  Majesty  George  3, 
sat  in  die  Sessions  House  for  the  city  and  liberties  of  Westminster. 


Doe,  on  the  joint  and  several  demises  of  Edward  Raw- 
lings,  John  Tasker,  Mary  Pincke,  Widow, 
Sarah  Nettlefold,  Abraham  Nettlefold, 
and  Robert  Okill;  v,  Thomas  Walker,  John 
Jennings,  and  Richard  Surtherdbn  (a).  1826. 

liiJECTMENT  for  two  messuages,   and   certain   lands,   r.  IT.,  being 
situate  in  the  parishes  of  Dart  ford  and   Wilmington,  in  of  certain  pre- 
the  county  of  Kent.     At  the  trial  before  Alexander,  C.  B.,  mises, by  lease 

•^  .  of  29th  Sep- 

at  the  Kent  Lent  assizes,  1824,  a  verdict  was  found  for  temher,  1788, 
the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  the  fame"to/w^ 

following. case  : —  for  21  years, 

at  the  Yearly 
rent  of  60/. 
(a)  The  Judges  of  this  Court  sat,  as  on  former  occasions,  at  the  J.  W,  entered. 
Sessions  House,  Wtstmhuter,  under  the  authority  of  his   Majesty's   and  kept  pos- 
warrant,  issued  last  term,  from   Monday,  9th  January,  until   Friday  ____:^^-       ^ 
20th  January^  inclusively,    when  this  and  the  following  cases  were  without  pay- 
decided,  ing  rent,  until 

his  death  in 
1823.     By  will  of  20th  January,  1J99,  T.  W,  devised  the  premises  to  J.  W,  for  life. 
By  lease  of  13th  December,  1799,  T.  W,  demised  the  premises  to  J.  W,  for  60  years 
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1826.  Thomas  Williams,  being  seised  in  fee  of  the  premiaes  in 

"^^^^^^^^       question,  among  others,  by  his  will,  bearing  date  20th 
V.  January  1799,  duly  executed  and  attested  to  pass  real 

Walker,  estate,  devised  as  follows: — "Also,  I  give  and  devise 
unto  my  said  nephew,  John  Williams,  all  those,  &c.,  (de- 
scribing the  premises  in  question),  to  hold  the  same  unto 
and  to  the  use  of  my  said  nephew,  John  Williams,  and  his 
assigns,  for  and  during  the  term  of  his  natural  life;  and 
•  from  and  after  his  decease,  I  give  the  same  unto  and  for 

the  use  oiJohn  Williams  and  Thomas.  Williams,  the  two 
sons  of  my  said  nephew  John  Williams,  their  heirs  and 
assigns  for  ever,  as  tenants  in  common,  and  not  as  joint 
tenants ;"  but  upon  this  condition,  that  the  said  testator's 
nephew,  and  his  said  sons,  their  heirs  and  assigns  respec- 
tively, did,  as  soon  as  might  be  afler  his  decease,  take 
upon  him  and  them  the  charge  of  maintaining  and  sup- 
porting for  ever,  out  of  the  rents  and  profits  of  the  said 
hereditaments  and  premises  devised  to  him  and  them  as 
aforesaid,  th&  four  alms-houses,  in  Ixmfield,  in  Dartford 
aforesaid,  and  paying  to  the  four  dwellers  therein,  from 
time  to  time,  3s.  4d.  each,  every  half  year,  on  Christmas^ 
day  and  Midsummtr-day,  according  to  the  original  dona- 
tion thereof;  and  the  said  testator  did  thereby  charge  and 
make  liable  the  said  hereditaments  and  premises  so  de- 
vised to  his  said  nephew  and  his  sons,  so  far  as  he.cauld 
or  might,  with  such  maintenance  and  support,  and  pwj^ 
ment  accordingly ;  and  with  indemnifying  in  the  mqstiefr 
fectual  manner,  all  his  other  lands  and  hereditaooents^  and 
estates  whatsoever,  from  and  against  the  same  for  fever. 

December  13,  1799.— The  said  Thomas  WiUiamM  by  in- 
denture of  lease  of  this  date,  made  between  him  and  his 
said  nephew,  John  Williams,  demised  to  the  said  John 
Williams,  the  premises  in  question,  to  have  and  to  hold  the 

from  Michaelmat  1809,  at  the  yearly  rent  of  60/.  By  lease  and  release  of  2d  and  3d 
May  1806,  J,  W,  conveyed  his  life.estate  in  the  premises  Ao  J.  P.,  in  trust  for  him, 
J.  W^. : — Held,  that  the  interest  in  the  premises  created  in  J.  W.  by  the  lease  of  De- 
cemher  1799,  was  an  interesse  termini  only,  and  did  not  merge  in  the  life  estate 
devised  to  him  by  the  will  of  January  1799. 


I 
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aame  unto  the  said  John  Willianu,  his  executors  and  ad*        i826. 
mmistTatorSf  from  Miehaelmas^day,  which  would  be  in  the 
year  \809,  (when  the  then  pfesent  lease  of  the  said  pre-  ». 

mises  to  the  said  John  WUBanu  would  expire),  for  and      Walker. 
during  the  ftdl  end  and  term  of  60  years,  from  thence  next 
ensuingy  and  fully  to  be  complete  and  ended,  yielding  to 
the  lessor,  his  heixa  and  assigns,  the  yeady  rent  of  60/. 
Joix  Williatns  took  down  the  two  hooaes  demised  to  him 

* 

by  the.  lease  of  1799,  and  on  the  scite  of  them  built  a  new  • 

brick  messuage,  at  a  considerable  expense.  At  the  time 
of  making  such  lease,  the  said  John  WiUiams  was  jn  pos- 
session of  the  said  premises,  by  virtue  of  a  lease  thereof 
for 'a  twm  (^  21  years,  from  Michaelmas  1788,  which 
wosld  expire  at  Michaelnuu  1809,  at  the  yearly  rent  of 
60/i  The  said  testator,  Thomas  WiiHamsy  died  without 
revoking  tur  altering  his  said  will,  and«  his  nephew,  John 
WiOiams,  took  possession  of  the  premises  detised  to  him 
for  life,  and  from  that  time  until  his  deathi  as  hereinafter 
mentioned,  continued  in  possession  of  the  said  demised 
premises^  without  paying  any  rent  under  either  of  the  said 
leases. 

December  1806.— Jb&ii  WilliamSy  the  son  of  the  said 
John  WilUams,  who  was  nephew  of  the  testator,  and  one 
of  the  derisees  in  remainder,  died  intestate,  without  issue, 
leaving  his  brother  Thomas,  his  heir  at  law,  him  sur- 
vi^ng. 

AfrU  19,  180& — By  indenture  of  this  date,  the  said 
XAofiMw  WSliams,  the  son,  conveyed  the  reversion  in  fee 
of  the  moiety  of  his  late  brother,  expectant,  and  to  take 
possession,  upon  the  decease  of  the  said  John  Williams^ 
the  devisee  for  life,  to  Thomas  Brandon  and  Thomas 
Wmfker,  (now  one  of  the  defendants  in  possession  of  part 
of  the  premises),  upon  trust,  to  sel],  and  pay  the  debts  of 
his  late  brother.  « 

April  26,  1806. — By  indenture  of  this  date,  the  said 
TAomas  WiUiams,  Thomas  Brandon,  and  Thomas  Walker, 
conveyed  the  entirety  of  part  of  the  premises,  (being  those 

2  k2 
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1826.         now  in  the  occupation  of  the  defendants  Walker,  and  Sur- 
^'^        therden),  to  Edward  Rawlings,  (one  of  the  lessors  of  the 
V.  plaintiff),  his  heirs  and  assigns,  for  the  purpose  of  paying 

ALKER.  certain  charities/  and  indemnifying  other  estates  there- 
from; ^d  for  that  purpose,  to  the  use  of  John  TVuAer, 
(another  lessor  of  the  plaintiff),  and  his  executors,  for  2(K>0 
years,  with  remainder,  as  to  one  moiety  to  the  use  of 
Brandon  and  Walker,  in  fee,  upon  the  trusts  of  the  deed 
•  of  19th  April  preceding  ;  and  as  to  the  other  moiety,   to 

the  use^of  the  said  Thomas  Williams,  in  fee. 

May  2,  1806.~By  indenture  of  this  date,  made  between 
the  said  John  Williams,  (the  father),  of  the  one  part,  and 
James  Parker,  of  the  other  part,  it  was  witnessed,  that 
the  said  John  Williams,  in  consideration  of  5s,,  to  him 
paid  by  the  said  James  Parker,  did  bar^in  and  sell  unto 
the  said  James  Parker,  his  executors,  8cc.,  the  premises 
in  question;  and  also  all  the  lands  and  hereditaments  let 
with  the  said  premises,  by  Thomas  Williams,  then  lately 
deceased,  to  the  said  John  Williams,  by  indenture  dated 
December  13,  1799,  for  the  term  of  60  years,  commencing 
front  Michaelmas  1809  ;  and  also  all  and  singular  ways, 
8cc.,  and '  the  reversion  and  reversions,  remainder  and  re- 
maiiiders,  rents,  issues,  and  profits  thereof,  at  the  rent  of 
a  peppercorn,  to  the  intent,  that  by  virtue  thereof, 
and  by  force  of  the  statute,  &c.,  the  said  James  Parker 
might  be  in  actual  possession  of  the  said  premises,  and 
might  be  thereby  enabled  to  accept  and  take  a  grant  and 
release  of  the  freehold  thereof,  to  him  and  his  heirs,  to 
the  use  of  him  the  said  James  Parker,  his  heirs  and  as- 
signs for  ever. 

May  3, 1806. — By  indenture  of  this  date,  made  between 
the  said  John  Williams  of  the  one  part,  and  the  said  James 
Parker  of  the  other  part,  it  was  witnessed,  that  in  con- 
sideration of  10a.  to  the  said  John  Williams  paid  by  the 
said  James  Parker,  the  said  John  Williams  did  grant, 
bai^in,  and  sell  unto  the  said  James  Parker,  in  his  actual 
possession,  (referring  to  the  last-mentioned  deed),  and  his 
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heirs,  all  that  freehold,  or  life  estate  of  the  said  John  i826. 
WUHamSj  of  and  in  all  those  two  messuages,  &c.,  (follow- 
ing the  description  in  the  preceding  deed),  and  the  rever- 
sion and  reversions,  •  remainder  and  remainders,  rents, 
issues,  and  profits  thereof;  and  all  the  estate,  right,  title, 
and  interest  of  the  said  John  Williams  therein  and  thereto; 
to  hold  the  said  messuages,  &c.,  with  the  appurtenances, 
unto  the  use  of  the  said  James  Parker y.  his  heirs  and  as- 
signs, for  and  during  the  natural  life  of  the  said  John 
Williams;  in  trust,  nevertheless,  for  the  said  John  Wil- 
liams, his  heirs,  executors,  and  assigns,  to  be  conveyed  and 
disposed  of  as  the  said  John  Williams^  his  heirs  or  assigns, 
should  direct  or  appoint. 

July  8  and  9,  1806. — By  indentures  of  lease  and  re- 
lease of  these  dates,  respectively,  the  said  Thomas  Bran-- 
don  and  Thomas  Walker  conveyed,  and  the  said  Thomas 
Williams  conveyed  and  confirmed  the  reversion  or  remain- 
der of  one  moiety ;  and  the  said  Thtmas  Williams  ako 
conveyed  the  reversion  or  remainder  of  the  other  moiety  of 
part  of  the  premises,  (being  that  part  now  occupied  by 
the  defendants  Walker  9Jidi  Surtherden,  and  included  in^ 
the  indemnity  deed  of  26th  April,  1806),  to  John  Hill, 
in  fee. 

October  24  and  26,  1806. — By  indenture  of  lease  and 
release  of  these  dates  respectively,  the  said  Thomas  Bran- 
don and  Thomas  Walker,  and  Thomas  Williams,  conveyed, 
in  like  manner,  the  reversion  of  the  other  part  of  the  pre- 
mises,  (being  that  part  now  in  the  occupation  of  the 
defendant  Jennings),  to  John  Hill,  in  fee. 

In  which  several  conveyances  is  contained  an  exception 
in  the  covenant  against  incumbrances  of  the  then  subsist- 
ing lease  to  John  Williams,  bearing  date  in  the  year  1788, 
granted  by  the  said.  Thomas  Williams,  for  the  term  of  21 
years,  from  Michaelmas  1788 ;  and  of  an  indenture, 
bearing  date  the  day  of  ,  1799,  granted  by  the 

said  Thomas  Williams,  deceased,  for  the  term  of  60  years,  to 
commence  at  Michaelmas,  1809,  at  the  yearly  rent  of  60/. 
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1826.  The  exceptioh  was  (inter  alia)  in  the  words  following  i-^ 

"  except  an  indenture  of  lease  of  the  afoiesaid  premises 
(with  the  said  other  hereditaments)  panshased  by  the  said 
John  Hill,  comprised  in  said  lot  3  ^f  said  sale,  granted 
to  said  John  Williams,  the  father,  wliich  would  expise  at 
Miehaelmoi  1809,  at  the  yearly  remt  4>f  602. ;  and  also, 
except  another  indenture  of  lease,  bearing  date  the 
day  of  ,  1799,  granted  by  said  Thomas  Williama, 

deceased',  to  said  John  Williams,  ot  said  thereby  granted 
premises,  with  the  other  hereditaments  comprised  in  said 
lot  3,  far  the  tenn  of  60  years,  oommencing  at  Mieiad^ 
mas  1809,  at  the  like  yearly  rent  of  60/." 

December  27th,  1816.— The  said  John  HiU,  by  his 
will,  bearing  tihis  date,  and  duly  executed,  devised  to  his 
grand-daughter,  Sarak  Netilefold,  (another  lessor  of  tlie 
plaintiff),  the  rerersion  in  question  at  her  age  of  twelve 
years,  to  hold  during  her  life ;  and  directed  the  rents  and 
profits  in  the  meantime  to  be  applied  for  her  mainte- 
nance, (without  saying  by  whom),  with  remainder  to  the 
said  Nettlefold  and  Oinll,  (two  odier  lessors  of  the  plain- 
tiff),  upon  trust,  to  sell,  and  apply  the  produce  as  therein 
mentioned;  and  after  other  devises  and  bequests,  he 
devised  and  bequeathed  all  and  every  other  his  messuages 
or  tenements,  cottages,  gardens,  lands,  and  hereditaments, 
with  their  appurtenances,  situate  in  Wibnin^on  and  Sione, 
in  the  county  of  Kent,  and  his  sixth  part  or  share  of  Lhve 
Farm,  at  Dorking,  or  elsewhere,  not  hereinbefoie  giwea 
and  devised,  and  all  other  his  real  and  personal  estates, 
whatsoever  and  wheresoever,  and  of  what  nature,  kind, 
or  quality  soever,  which  he  had  a  right  and  power  to 
dispose  of,  to  said  Abraham  Nettlefold,  (another  lessor 
of  the  plaintiff,  in  a  separate  demise),  his  heirs,  execatois» 
administrators,  and  assigns,  for  ever. 

August  Uth,  1823.— The  said  John  Williams,  the  tenant 
for  life,  died,  whereupon  the  lessors  of  tiie  plaintiff  claimed 
the|)06se68ionof  the  premises  in  question,  as  deriving  title 
to  the  same  from  the  said  Thomas  Williams,  the  surviving 
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femainder-man  is  fee,  and  on  the  ground  that  the  said        i826. 
tenoi  of  60  years  was  >no  longer  subsisting. 

September  20,  1768. — That  part  of  the  premises  in 
qoestioti,  in  the  occupation  of  the  said  John  Jennings, 
tvaa  duly  assigned  to  John  Ta$ker,  for  the  re^due  of 
another  legal  and.sabsisting  term  of  .1000  years,  legally 
eitated  hy  a  Valid  mortgi^  deed,  dated  24th  Marehr 
1767.  John  Tiufar^  by  his  will,  appointed  Thomas  fFtV- 
Umne  and  Anne  his  wife,  his  executors*  Anne  survived 
her  husband,  the  said  ThMnas  WUtiamSr  and  by  her  will 
appointed  Mary  Fincke,  (one  ol  the  lessors  of  the  plaintiff), 
her  executrix;  ahd  Anne  died  before  1st  September  last. 

The  question  for  the  opinion  of  the*  Court  is,  whether 
the  said  'tenn  of  60  years  granted  by  the  indenture  of 
kase,  of  >  13^A  December,  1799,  tn  reversion,  after  the 
expiration  of  the  previous  existing  lease,  made  by  Thomas 
W$Miams,tx>laBineif!tLQ'wJohn  WilHams,  is  still  subsisting, 
or  merged  in  .the  freehold  for  fife,  devised  by  the  said 
Thmnae^  Williams  to  tiie  said  John  Williams. 

'  Ghitty,  foE  the  lessors  of  the  plaintiff.  The  term  created 
by  the  lease  of  December  1799^  from  Thomas  Williams  to 
John  Williams,  or  rather,  the  interesse.  termini,  for  it  was 
no  more,  arising -out  of  it,  merged  in  the  life  estate  then 
possessed  by^  John  Williams,  under  the  will  of  Thomas 
WiUiams,  dated  January  1799.  At  the  time  when  the 
Jease  of  Dteember  1799,  was  granted,  John  Williams  was 
tenant  foe  21  years,  under  the  prior  lease  of  Michaelmas 
1788,  as  weU. as  tenant  for  life  under  the  will.  He  kept 
jMMPMoion  of  the  premises,  without  ever  paying  any  rent 
foe  Ihem,  down  to  the  time  of  his  death,  in  August  1823 ; 
ttiul  in  the  course  ^f  his  occupation  he  built  a  house  upon 
the  estate,!  which  waa  an  act  perfectly  inconsistent  with 
the  idea  of  ihis  b^ng  merely  tenant  for  years.  [Bay ley, 
Jk  It  was  equally  inconsistent  with  the  idea  of  his  being 
tenant  for  life].  The  lease  and  release  of  May  1806, 
from  John  Williams  to  James  Parker,  conveyed  all  the 
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1826.        lands;  &c.,  reversions  and  remainders^  and  all  the  estates 
right,  title,  and  interest  of  John  Williamsy  therein  and 
thereto,  without  any  exception,  whatever;  the  interesse  ter- 
mini, therefore,  passed  by  that  deed,  for  the  words  '^  thereLn 
and  thereto/'  are  large  enough  to  comprehend  every  kind 
of  interest  which  John  Williams  had.     [Holroyd,  J.     I 
doubt  that :  there  are  no  words  expressly  assigning  the 
lease,  and  I  am  not  sure  whether  the  words  *'  therein  and 
thereto/'  do  not  apply  rather  to  the  freehold  or  life  estate, 
and  reversion^  than  to  all  the  estate  he  had  in  the  pre- 
mises].   The  word  **  interest"  is  large  enough  to  pass  the 
lease;  Preston  en  Conveyancings  iii.   124;  and  the  word 
''  reversion/'  is  not  an  adequate  description  of  the  interest 
he  had  in  the  premises :  the  words  "  reversion  and  re- 
mainder/' are  not  referrable  to  the  last  antecedent,  "  estate 
for  life."    The  lease  for  a  year  recognises  the  pre-existing 
lease^  and  under  that  expression  the  interesse  termini 
would  pass.     [^Bayley,  J.    The  deed  does  not  contain  a 
single  word  expressive  of  an  intention  to  pass  the  pre- 
existing lease].     Perhaps  not,  but  the  interesse  termini 
will  pass  nevertheless,  and  if  so,  that  was  equivalent  to 
possession  under  the  lease.     Salmon  v.  Swann  {a),  is  an 
authority  in  point.    There  the  king  seised  in  fee,  demised 
to  the  Earl  of  Northumberland  for   100  years,   if  the 
wife  of  Lord  Cobham  should  so  long  live,  to  begin  after 
the  death  of  Lord  Cobham;  and  afterwards,  in* the  same 
year,  granted  the  land  in  fee,  to  Charles  Brook,  who, 
before  the  death  of  Lord  Cobham,  made  a  lease  for  21 
years  to  Page.     The  Earl  of  Northumberland,  also  before 
the  death  of  Lord  Cobham,  granted  his  term  to  Brook; 
who  afterwards  granted   a  rent-charge  to  Sir   Thomas 
Trevor,  during  the  life  of  lady  Cobham,  for  which  the 
grantor,  after  the  death  of  Lord  Cobham,  distrained  upon 
the  lessee.    The  question  was,  whether  the  lease  for  lOO 
years,  was  in  esse   in  Brook,  who  had  the  inheritance 
when  he  granted  the  rent-charge;    or,  whether  it  was 

(a)  Cro.  Jac,  619. 
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merged  in  the  inheritance.  The  Court  held  that  it  was  i826. 
merged  in  the  inheritance.  \_Baifley,  J.  The  lease  was 
in  Brook's  possession  immediately  upon  the  death  of 
Lord  Cobhamy  which  happened  before  the  distress  was 
made ;  and  then  merged :  whether  it  merged  before  the 
death  of  Lord  Cobham,  does  not  appear.  The  term  of 
100  years  there*  was  paramount  to  that  of  21  years, 
and  was  granted  by  a  person  having  a  superior  title]. 
Colbume  v.  Mixstone  (a\  is  still  more  in  point.  [  Bayley, 
J.  I  do  not  apprehend  that  was  the  case  of  a  lease  to 
commence  in  futaro].  There  were  two  leases.  The  first 
was  to  A.  for  21  years,  if  sh^  should  so  long  live;  the 
second  was  to  B.  for  21  years :  and  lastly,  there  was  a 
devise  to  B.  for  life ;  and  it  was  held,  that  the  second  lease 
had  merged.  It  must  be  admitted  that  the  second  lease 
appears,  from  the  langui^  of  the  reporter,  to  have  been 
a  lease  in  reversion ;  but  the  question  is,  from  what  period 
it  was  to  run :  for  if  it  was  to  run  from  the  expiration 
of  the  first  lease,  it  came  into  possession,  and  merged. 
So  here,  the  lease  was  to  commence  in  possession  in  1809, 
and  merged  by  the  devise  of  the  freehold  in  the  mean 
time.  The  union  of  two  estates  in  one  person  at  one 
time,  is  the  union  of  interest,  not  of  possession;  the 
interest  is  that  which  the  law  regards  here,  as  it  would 
with  reference  to  its  passing  in  cases  of  bankruptcy,  or 
execution.  If  the  termor  in  futuro,  in  this  case,  had  levied 
a  fine  of  the  interesse  termini,  he  would  have  forfeited 
his  estate.  It  is  inconsistent  that  he  should  set  up  as 
against  his  freehold,  a  term  which  can  be  remedied  only 
in  equity.  If  he  could  not  take  the  interesse  termini  by 
surrender,  at  least  he  might  by  assignment;  and  the 
words  of  the  deed  of  Maj/  1806,  and  the  fact  that  he 
never  paid  rent,  are  strong  to  shew  that  he  did  so. 

Bollandy  contr&.    There  was  no  merger  of  the  term 

(a)  1  Leon.  129,  Viner.  tit.  Merger,  I.  pl.9.   Preeton  on  Conveyancing, 
iii.  124.  « 
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1826.        of  60  years.    Tliere  was  no  such  blending  of  interests  or 
estates  in  the  termor,  as  is  necessary  to  create  a  merger. 
The  interest  of  John  WilUamSf  in  the  lease  of  December 
1799,  was  a  mere  interesse  termini;  he  had  no  term:  he 
had  only  a  right  to  a  term  at  a  fiitare  time  by  entry. 
Littleton,  speaking  of  tenant  for  years,  fi..58y  says, '' wh^i 
the  lessee  entereth  by  force  of  the  leaee,  then  is  he  tenant 
for  term  oi  years;''  upon  whtoh.  Lord  Goke.  adds^  *'  and 
true  it  is,  that  for  many  purposes  he  is  not  tenant  far 
yestfs,  until  he  enter. — But  the  lessee,  before  entry,  hatii 
an  interest,  interesse  termini,  grantableto  another  (a).    An 
interesse  termini  is  not  affected  by  Ouster;  such  a  right, 
not  being  an  estate,  does  not  prevent,  or  cause  a  mei^ger ; 
Manning  y»  Brabason  (6)>   Whitchurch  v.  Whitchurch  (c). 
An  interesse  termini  cannot  be  surrendered;  nor,  befiwe 
ihe  entry .  of  the  lessee,  can  it  be  the  foundation  of  a 
release  by  the  lessor,  to  enlarge  the  estate^   Co.  Litt.  46  A» 
Shqh  Touch.  324;  Barker  v.  Keat  {d)^    For  the  lessee, 
to  whom  the  release  is  made,  mnst  have  possession  of 
the  land  at  the  time  it  ts  made,  and  not  merely  a  right 
to  have  the  land  by  force  of  the  lease;  Sqffyer's CBae{ey. 
An  interesse  termini  is  not  affected  by  any  tortious  act,  as 
abatement,  intrusion,  or  disseisin;   Bruerton  v.  Reintsr 
ford  (/),  Wheeler  v.  Thorowgood^g),  Wyngatev.  Marke{h), 
Then,    as  an  interesse  termini  cannot  be  surrendered, 
beither  can  it  be  merged,  for  me^r  is  a  surrender  in 
law,  working  the  same  effect  as  a  surrender  in  fact ;  Shep. 
Touch.,  304,  324;  and  in  order  to  operate  as  a  merger, 
there  must  be  a  possession :  and  then,  if  this  estate  was 
not  merged,  neither  was  it  extinguished,  for  extinguish* 
ment  is  the  consequence  of  the  uhion  in  one  and  the 
same  persoti  of  two  several  and  inconsistent  estates,  and 
quando  duo  jura  in  un6  person^  concurrunt,  cequum  est 
ac  si  essent  in  diversis.     Co.  Litt.,    147  6,  149   a,  b, 

(a)  Co.  Litt.  46  b.  ,    (6)  Bridgman,  7. 
(c)  2  P.  Wms.  236.  (d)  2  Mod.  249. 

(c)  5  Rep.  124.  (f)  Cro.  Elii.  15. 

(g)  Id.  127.  (A)  Id.  275. 
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Viner,  tit.  Exiinguhhment,  A.  pi.  18,  19,  C.  pi.  14,  33,  js^e. 
83.  Here,  there  is  no  such  union  of  estates,  nor  is  there 
any  inconsisteiicy,  for  no  relation  of  landlord  and  tenant 
exists  in  this  case.  The  dedsion  in  Salmon  ▼.  Swann  (a),  Walxsb. 
does  not  in  the  least  affect  this  case.  There  the  purchaser 
of  the  inteiesse  temini  was  the  owner  of  the  fee,  and  the 
thii^  done  was  the  act  of  die  party  himsdf ;  here,  there 
18  no  act  done  by  the  party  himself ;  tiie  freehold  is  de- 
vised to  the  kssee,  and  his  acceptance  of  that  devise 
extinguishes  the  interesse  termini  only  so  far  as  it  is 
inconsistent  with  the  fife  estate.  Colbume  v.  Mixstone  (i), 
therefore,  is  the  only  case  upon  which  the  lessois  of  the 
plaintiff  can  rely,  and  that  is  a  s<riitary  decision,  not  only 
oMupportedi  but  directly  contradicted  by  all  the  other 
authorities  upon  the  subject.  Besides,  that  case  is  evi- 
dently mis^reported,  (or  upoa  referring  to  the  roll,  it  will  be 
found  that  th^e  were  two  concurrent  leases  there,  which 
distinguishes  it  entirely  from  the  present,  and  renders  the 
doctrine  there  laid  down  wholly  inapplicable  here. 

Ckitiy,  in  reply.  Hie  point  to  be  regarded  in  a  court 
of  law,  is,  the  vesting  the  interest,  and  not  the  right  of 
possession.  Now  here,  the  interest  in  the  lease  was  ex- 
tinguished by  the  vesting  of  the  interest  in  the  life  estate, 
and  therefdtf  e,  whether,  as  an  interesse  termini,  the  lease 
could  or  could  not  be  merged,  or  surrendered,  or  extin- 
guished, makes  no  difference. 

The  case  was  argued  at  the  Sittings  after  last  Trmiiy 
term,  when  the  Court  took  time  for  consideration.  Judg- 
ment was  now  delivered  by 

Bayley,  J^ — The  question  stated  for  the  opinion  of  the 

(a)  Cro.  Jac.  619. 
(fi)  1  Leon.  1 29.  Vjner.^tit.  Merger,  I.  pi.  9.   Preston  on  Conveyancing, 
ui.  124. 
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1826.  Court  in  this  case  is,  whethier  the  term  of  60  years  was 
merged  in  the  life  estate.  It  was  an  action  of  ejectment, 
and  the  single  question  presented  to  our  consideration  on 
Walker.  ^^  argument  was,  whether  a  term  for  years^  created  in 
December  1799,  to  commence  at  Michaelmas  1809,  was 
annihilated  by,  apd  mei^ed  in,  the  life  estate  devised  to 
the  lessee  in  January  1799 ;  that  life  estate  having  been 
conveyed  away  by  the  lessee  before  Michaelmas  1809,  so 
as  to  prevent  him  from  having  that  and  the  leasehold 
estates,  by  way  of  present  interest,  at  one  and  the  same 
time,  but  not  preventing  him  from  having  at  one  period  of 
time,  both  estates  in  the  character  of  lessee. 

The  facts  as  to  this  point  are  very  short.'   In  January 
1799,  Thomas  Williams,  who  was  owner  of  the  fee,  made 
his  will,  by  which  he  devised  to  John  Williams,  for  life, 
the  premises,  all  at  that  time  under  lease  to  John  Williams, 
for  a  term  which  would  expire  at  Michaelmas  1809.     Be- 
fore the  testator  died,  namely,  in  December  1799,  he  made  a 
further  lease  to  John  Williams  for  60  years,  from  Michael'- 
mas  1809.    The  testator  died  in   December  1800.      By 
deeds  of  lease  and  release  of  May  1806,  John  Willuuns 
conveyed  his  life  estate  to  James  Parker^  to  the  use  of 
James  Parker,  his  heirs  and  assigns,  for  the  life  of  John 
Williams,  but  in  trust  for  John  Williams ;  so  that  the  deed 
of  May  1806,  vested  the  legal  interest  in  the  life  estate  of 
John  Williams  in  James  Parker,  and  took  it  entirely  out 
of  John  Williams.    John  Williams,  therefore,  had  the  legal 
estate  for  his  own  life  from  December  1800,  till  May  1806 ; 
when  he  ccmveyed  it  away.      His  interest  then  was  under 
the  lease  of  December  1799.     That  gave  him  no  right  of 
possession,  nor  what  can  properly  be  called  an  estate, 
during  any  part  of  the  time  that  he  himself  had  the  legal 
estate  for  his  own  life;  it  gave  him  only  a  species  of 
what  the  law  calls  an  interesse  termini,  a  right  to  have  the 
possession  at  a  future  time,  namely,  at  Michaelmas  1809  : 
and  when  the  nature  of  an  interesse  termini,  and  the  prin- 
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ciples  upon  which  the  doctrine  of  merger  is  founded,  are         i826.   - 
considered^  there  is  no  di£5culty  in  coming  to  the  conclu-        ^"n^^"^ 
sion  that  there  was  no  merger  in  this  case.  v. 

There  are  two  descriptions  of  what  the  law  calls  an 
interesse  termini : — a  right,  under  a  lease,  to  commence  in 
prasenti:  which,  as  the  lease  is  not  called  into  operation 
by  the  common  law  until  entry,  is  an  interesse  termini  only; 
and  a  right,  under  a  lease,  to  commence  in  futuro,  which 
until  that  future  period  arrives,  is  also  an  interesse  termini 
only;  and  the  rules  which  are  applicable  to  either  descrip- 
tion of  interesse  termini/ are  equally  applicable  to  both. 
Each  is  a  right  only ;  not  an  estate.  The  estate  is  in  the 
lessor ;  and  in  neither  case  will  a  conveyance  by  the  lessee 
to  the  lessor  operate  as  a  surrender ;  nor  will  a  release 
from  the  lessor  to  the  lessee  operate  by  way  of  enlarge- 
ment. It  will  not  operate  by  way  of  enlargement,  because 
the  person  to  whom  the  release  is  made,  must  have  an 
interest  in  himself,  upon  which  the  enlargement  may  ope- 
rate. There  can  be  no  enlargement,  where  the  person  in 
whose  favour  the  instrument  is  made,  has  nothing  to  be 
enlarged.  The  right  may  be  granted  away,  as  a  right ; 
or  it  may  be  extinguished  by  a  release,  or  by  any  other 
instrument  calculated  to  extinguish  it ;  but  it  cannot  be 
conveyed  as  an  estate ;  and  though  the  release  may  extin- 
guish it,  it  has  the  properties  of  a  right,  and  not  of  an 
estate. 

In  Co.  litt.  46  bf  a  rule  is  laid  down  with  reference 
to  a  lease  in  preesenti  at  common  law.  He  says,  "True 
it  is,  that  to  many  purposes  he  is  not  tenant  for  years 
until  he  enter;  as  a  release  made  to  him  is  not  good 
to  him  to  increase  his  estate  before  entry ;  but  he  may 
release  .the  rent  reserved  before  entry,  in  respect  of  the 
priority.  Neither  can  the  lessor  grant  away  the  reversion, 
by  the  name  of  the  reversion,  before  entry."  The  reason 
of  that  is,  because,  before  entry,  no  part  of  the  estate  is  in 
the  lessee,  but  the  whole  estate  is  in  the  lessor ;  and  therefore 
to  describe  the  whole  estate  as  a  reversion,  when  in  fact  there 
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18!^.  is  no  particular  estaie  vested  in  any'  othen  penson^  b  aft 
erroneous  mode  of  expression.  He  adds,  **  But  the  leasee, 
before  entry,  hath  an  interest,  interesse  termini^  gnutabk 
to  another ;  and  albeit  the  lessor  die  before  the  lessee 
enters,  yet  the  lessee  may  enter  into-  the.  Iands»  as  oar 
author  himself  holdethin  this  chapten.*'  So  UUt.  8..469, 
says,  ''  Also»  if  a  man  lettedL  to  another  his  hwd  for 
a.  term  of  years,  if  the.Iessor  release  to  thei  lessee  allhii 
right.  Sic.,  before  that  the  lessee  had  entcoredintD  the  same 
land  by  force  of  the  aame  leaae,  such  release  is  Yoid,  for 
that  the  lessee  had  not  possessipn  in  the  land  at  the  time 
of  the  release  made,  but.  only  &  right  to  ha^yt  the  same 
land  by  force  of  tbelease.  Biit.if.  the.leasee  enter  mto 
the  land,  and  have  possession  .of  it  by  force  of  the  said 
lease,  then  such  release  made.to.him  by  the  feoffor,  or  by 
his  heir,  is  suflicient  to  him,  by  reason  of  the  printf 
which  by  force  of  the;  lease  is  between  them."  Lord 
Coke*s  comment  upon  this  is : — "  For  before  icntry.  the 
lessee  hath  but  inte^/nesse  termini,  an  interest  of  a  tens, 
and  no  possession,  and  therefore  a.  release,  whieh  enaM 
by  way  of  enlarging  an  estate^  cannot  work  withont  a  pos* 
session,  for  before  possession  there  is  no  reversion ;  and 

m 

yet  if  a  tenant  for  twenty  years  in  possessicm  make  a  lease 
to  B.  for  five  years,  and  B.  enter,  :a  release  to  the  fint 
lessee  is  good,  for  be  hath  an  actual  possession,  and  ike 
possession  of  the  lessee  is  his  possession.  And  so  it  ia  if 
a  man  make  a  leagie  for.  years^  the  remainder  for  years, 
and  the  first  lessee  doth  enter,  a  release  to  him  in  the  re* 
mainder  for  years. is  good,  to  enlarge  his  estate.  Bot  if 
a  man  make  a  lease  for  yeara»  to  begin  {NresentLy^  reserring 
a  rent,  if  before  the  lessee  doth  enter  the  lessor  rekaseth 
all  the  right  that  he  hath  in  the  land,:  albeit  thk  release 
cannot. enlarge  hia  estate,  yet  it  shall  in  respect  of  the 
privity  extinguish  the  rent.  And  so  it  is  if  a  raleBse  be 
made  to  begin  at  Michaelffuu,  reserving  a  rent,  and  before 
the  day  the  lessor  release  aU  the  right  he  hathia  the  land, 
this  cannot  enure  to  enlarge  the  estate,  but  ta  extinguish 
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the  rent  in  respect  of  the  privity."  Lord  Coke  again  1920. 
mentions  the  subject  in  Co.  IMt.  337  b,  where  he  takes 
the  distinction  between  a  surrender  in  law^  and  a  surren* 
der  in  fact.  He  says,  **  Surrender,  sursum  redditio,  pro- 
perly, is  a  yielding  up  pf  an  estate  for  life  or  years  to  him 
that  hath  an  immediate  estate  in  reversion  or  remaindery 
whereih  the  estate  for  life  or  years  may  drown  by  mutual 
agreement  between  them."  And  he  afterwards  adds,  '^  It 
is  to  be  noted,  that  a  surrender  in  law  is  in^some^  cases  of 
greater  force  than  a  surrender  in  deed.  As>  if  a  man  make 
a  lease  for  years,  to  begin  at  Michaelmas  next^  this  future 
interest  cannot  be  surrendered,  because  there  is  no  rever- 
sion  wherein  it  may  drown ;  but  by  a  surrender  in  law  it 
may  be  drowned.  As,  if  the  lessee  before  Miehaeimas 
take  a  new  lease  for  years,  either  to  begin  presently  or  at 
Michaelmas,  this  is  a  surrender  in  law  of  the  former 
lease ; "  that  is,  by  an  intermediate  lease  becoming  a  sur^ 
render  of  the  former  interest  which  the  party  had  in  him. 
A  declaration  to  the  same  effect,  and  »  recognition  of  the 
same  rule,  will  be  found  in  a  judgment  of  Lord  Chief 
Justice  Bridgman,  in  page  7  of  his  Reports,  where  he 
states  that  an  interesse  termini  is  to  begin  at  a  future 
period,  and  therefore  cannot  be  surrendered  :  and  the  same 
doctrine  is  laid  down  hi  Sheppard's  Touchstone,  324,  and 
in  4  Cruise's  Digest,  94,  98  {a). 

Now  the  result  of  these  authorities  is  to«hewthatan 
interesse  termini,  whether  of  the  one  or  of  the  other  de- 
scription  I  hs^ve  mentioned,  does  not  vest  the  estate  in  the 
person  to  whom  the  estate  belcHigs :  be  has  no  part  of  the 
estate  in  him  by  means  of  the  interesse  termini ;  but  he  has 
a  right,  and  a  right  <Mily  :  and  the  consequence  is,  that 
those  results  and  those  properties  which  are  applicable  to 
estates,  are  not  applicable  to  the  interest  which  he  has, 
but  those  results  and  those  properties  which  are  applicable 
to  a  right  only.  Now  the  principle  of  merger  is,  that  there 
are  two  inconsistent  estates  in  one  and  the  same  person, 

(a)  £t  vide  Tamlyn  on  terms  of  years,  cap.  Hi.  passim. 
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1826.  at  one  and  the  same  time ;  one  of  which  is  svrallowed  up 
by  the  other.  Mr.  Justice  Blackstone,  in  2  Comm.  177, 
thus  defines  it.  *'  Whenever  a  greater  estate  and  a  less 
estate  coincide  and  meet  in  one  and  the  same  person,  with- 
out any  intermediate  estate,  the  less  is  immediately  anni- 
hilated y  or,  in  the  law  phrase,  is  said  to  be  merged,  that 
is,  sunk  or  drowned,  in  the  greater.  Thus,  if  there  be 
tenant  for  years,  and  the  reversion  in  fee  simple  descends 
to  or  is  purchased  by  him,  the  term  of  years  is  merged  in 
the  inheritance,  and  shall  never  exist  any  more."  To  con- 
stitute a  merger,  then,  there  must  be  the  union  of  two 
estates  ;  but  here  there  is  no  such  union :  for  the  interesse 
termini  does  not  confer  the  right  to  the  estate,  until  the 
legal  interest  in  the  life  estate  has  passed  away.  Instead 
of  the  two  estates  being  in  John  Williams  at  the  same 
time,  he  never  had  more  than  one  estate.  He  had  no 
estate  but  the  estate  for  life,  until  Michaelmas  1809;  and 
after  that  period  he  had  nothing  in  him  but  the  term 
created  in  1799.  Then  where  is  the  inconsistency  or  in- 
compatibility which  is  requisite  to  constitute  a  merger? 
In  order  to  bring  the  case  within  the  doctrine  of  merger, 
there  must  be  a  tenancy  for  years,  with  an  immediate 
reversion  to  himself  for  years,  for  life,  or  in  fee  ;  and  there 
would  be  an  inconsistency  and  incompatibility  in  filling 
both  those  characters  ;  for  in  the  character  of  reversioner 
he  would  be  the  person  to  call  upon  himself  for  this  rever- 
sion, whether  in  fee,  or  for  life ;  in  respect  of  waste,  it 
would  be  to  himself  that  he  would  have  to  answer ;  and 
he  would  have  to  perform  the  services  due  to  himself  as 
tenant.  As  reversioner,  even  for  years,  he  would  be  apt 
to  neglect  those  duties,  to  protect  himself  firom  acts  of  for- 
feiture committed  by  him  as  tenant ;  and  it  was  to  prevent 
these  and  other  similar  inconveniences  that  the  Statute 
of  Merger  was  founded.  But  what  is  the  inconsistency, 
or  what  the  inconvenience,  of  one  person  filling,  not  two 
concurrent,  but  two  successive  characters  ?  If -a  tenant 
for  years  acquire  a  life  interest  in  the  estate,  the  two  inte- 
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rests  become  concurrent,  and  one  only  can  exist.  But  1826. 
why  might  not  an  estate  pour  autre  vie,  &c.,  be  granted 
to  him  ?  He  would  in  that  case,  as  grantee  of  the  estate^ 
be  tenant  for  life,  and  would  be  amenable  to  the  reyer- 
sioner  for  every  duty  to  which  such  a  tenancy  is  subject : 
but  he  would  never  stand  in  the  character  which  it  is  the 
object  of  the  law  to  prevent ;  he  would  never  be  reversioner 
to  himself. 

There  were  two  cases  cited  by  Mr.  Chitty,  in  the  argu- 
ment, and  relied  on  in  behalf  of  the  lessors  of  the  plaintiff, 
which  it  is  desirable  we  should  notice,  for  the  purpose  of 
pointing  out  the  distinction  between  those  cases  and  the 
present.    Those  cases  were  Salmon  v.  Stoann,  and  Col- 
bourne  V.  Mixitone,      Salmon  v.  Swann  will  be  found,  as 
it  appears  to  me,  to  be  the  case  not  of  the  merger  of  an 
estate,  but  of  the  extinguishmcfht  of  a  right;  and  though 
Colbourne  v.  Mixstone,  as  reported  in  Leonard,  seems  as  if 
it  were  the  case  of  an  interesse  termini,  to  commence 
after  the  expiration  of  the  term  created  by  two  former 
leases,  yet  upon  referring  to  the  roll,  (for  which  we  are  under 
obligation  to  Mr.  Bolland,  as  it  has  removed  the  difficulties 
which  the  case  would  otherwise  have  presented),  it  turns 
out,  instead  of  being  the  case  of  an  interesse  termini,  of  a 
term  to  commence  in  future,  to  have  been  the  case  of  a 
concurrent  term,  which  was  in  existence  at  the  same 
period  when  the  life  estate  was  in  existence  also ;  so  that 
the  same  person  had  at  one  and  the  same  time  in  himself, 
not  merely  a  life  estate  ^d  an  interesse  termini  to  com- 
mence at  some  future  period,  but  a  life  estate  and  a  lease- 
hold estate  concurrent ;  and  therefore  the  doctrine  of  mer- 
ger  was  strictly  applicable  to  that  case. 

The  case  of  Salmon  v.  Stoann  may  be  more  fully  stated 
thus  z-^Brook  was  the  owner  of  the  fee,  subject  to  an 
interesse  termini  for  100  years,  to  commence  on  the  death 
of  I^ord  Cobham ;  and  Brook,  being  owner  of  the  fee, 
made  a  lease  for  21  years.  Probably  that  lease  contained 
the  ordinary  terms  of  demise,  and    empowered  him  to 

VOL.    VII.  2  L 


504  CASES    IN    THE    KING's  BENCH, 

1826.         secure  to  the  tenant  the  interest  which  the  lease  professed 
to  grant.    That  lease  was  liable  to  be  defeated,  by  the  ex- 
istence of  the  interesse  termini,  whenever  Lord   Cobham 
died^  because  then  the  interesse  termini  would  be  coa* 
verted  from  a  mere  right  into  a  life  estate.    After  having 
made  the  lease  for  21  years,   Brook  took  a  grant  of  the 
interesse  termini.     Then,  that  either  became  a  continuing 
right  in  himself,  or  he  took  it  for  the  purpose  of  extin- 
guishing it,  and  preventing  its  operating  in  prejudice  of 
the  lease  which  he  had  granted.     He  afterwards  granted 
a  rent  charge,  and  the  question  was,  whether  the  distress 
that  had  been  made  for  the  arrears  of  that  rent,  which  ac- 
crued after  Lord  Cobham's  death,  should  prevail,  and  so 
avoid  the  lease  for  21  years.     If  the  term  for  100  years 
was  a  subsisting  term,  then,  the  distress  could  not  prevail 
against  the  lease  for  21  years ;  because  that  term  would 
supersede  and  be  paramount  to  the  term  for  21  years ;  but 
if  that  term  were  to  be  considered  as  not  subsisting,  it 
would  be  otherwise,  for  then,  the  term  for  21  years  would 
be  paramount,  and  would  prevail  against  the  rent  charge. 
It  was  resolved  that  the  term  for  100  years  was  drowned  in 
the  inheritance;    for  notwithstanding  the  lease  for  21 
years,  it  was  not  so  severed  from  the  reversion ;  for  by  a 
grant  thereof  to  him  who  had  the  inheritance,  the  future 
term  was  drowned.     But,  was  that  by  way  of  merger  of 
the  estate  by  an  union  of  two  estates  ;  or,  was  it  not  by 
way  of  extinguishment  of  the  right  ?     The  transaction 
was  rather  in  the  nature  of  a  grant,  than  of  a  merger ;  for 
it  was  passing  the  interesse  tetmini  to  the  owner  of  the 
inheritance ;  it  was  not  a  grant  of  the  inheritance  to  the 
owner  of  the  interesse  termini,  for  there  can  be  no  grant 
of  an  interesse  termini  to  the  reversioner :  and  where  is 
there  any  instance  of  a  merger,  where  there  can  be  no 
grant  ?  I  know  of  none.    The  principle  upon  which  I  un- 
derstand that  case  to  have  been  decided,  is  this ;    that 
the  grant  to  Brook  operated,  not  to  keep  alive  the  interesse 
termini,  but  to  destroy  it,  as  it  could  not  have  been  sap- 
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posed  to  be  obtained  by  him  to  regain  the  estate  on  Lord  1826. 
Cobham*$  deaths  and  to  defeat  his  own  lease  for  21  years ; 
but  must  have  been  supposed  to  be  obtained  by  him  to 
support  his  own  lease ;  in  short,  for  honest  purposes,  to 
protect  himself,  and  not  for  dishonest  purposes.  That, 
therefore,  in  my  opinion,  is  not  to  be  regarded  as  a  merger 
of  an  interesse  termini,  but  as  a  mere  extinguishment  of  a 
right,  by  granting  that  right  to  the  owner  of  the  inherit- 
ance ;  and  therefore  the  grant  would  operate  as  a  release, 
its  effect  being  not  to  merge  the  estate,  but  to  extinguish 
the  right. 

Then  with  respect  to  Colboumt  y.  Mixstone.    That  is 
described  as  having  been  the  case  of  a  lease  in  reversion, 
expectant  upcxi  the  expiration  of  a  prior  lease ;  but  upon 
the  roll  it  appears  not  to  have  been  the  case  of  a  lease  in 
reversion  to  commence  in  future,  but  of  a  lease  in  reversion 
to  commence  in  prsBsenti.    The  question  was,  whether  an 
executor  had  been  guilty  of  misconduct  in  the  spiritual 
court,  in  omitting  to  describe  in  an  inventory  in  that  court, 
a  lease  which  his  testatrix,  Alice  Leigh,  had.    If  that  had 
been  a  subsisting  lease  in  Alice  Leigh's  Ufetime,  he  had 
been  guilty  of  misconduct.    The  case  is  described  as  ap- 
plying to  two  houses.    According  to  the  report  in  Leonard^ 
the  houses  were  both  leased  to  different  persons,  and  the 
lease  to  Alice  Leigh  was  in  reversion  for  21  years.    The 
argument  did  not  proceed  in  any  degree  upon  the  dis- 
tinction between  an  interesse  termini  and  an  existing  and 
subsisting  term.;   but  the  only  question  which  appears  to 
have  been  discussed  was,  whether  there  had  been  such  an 
accepjtance  of  the  life  estate  by  Alice  Leigh,  &S|  supposing 
the  thing  to  be  properly  the  subject  of  merger,  would 
merge  the  leasehold  estate  in  the  life  estate.    Upon  refer- 
ring to  the  record,  I  find  the  facts  of  the  case  to  have  been 
these: — Henry  Leigh,  the  testator,  had  four  houses;  the 
Mary  gold  was  one,  upon  which  no  question  arose ;  he  de- 
mised the  three  other  houses  to  three  different  persons, 
one  of  whom  was  named  Chippendale.    The  rents  upon 
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1826.        two  of  the  houses  were  3/.  6s.  8^.,  and  5/.,  making  8/.  6s.  8<f. 

^■^^^^^        and  Chipperidale^s  was  21.    Within  a  year  after  the  lease 
V.  to  Chippendale,  he  granted  to  Alice  Leigh  the  lease  of  the 

Walker,  house  which  had  been  previously  granted  to  Chippendale  ; 
and  that  lease  appears,  from  the  report,  to  have  been  con- 
ceived in  different  terms  from  those  in  which  another  lease 
of  the  two  houses,  afterwards  granted  by  him,  was  con- 
ceived. He  demised  the  reversion  of  that  house,  when  it 
should  happen,  to  Alice  Leigh,  for  21  years,  which  was  the 
term  stated,  at  21.  a  year  rent.  Then,  as  to  that  house,  it 
was  a  lease  of  the  reversion,  when  it  should  happen;  but 
as  to  the  two  other  houses,  he  demised  them,  and  the 
Mary  gold,  to  Alice  Leigh,  from  thenceforth  for  21  years, 
paying  yearly  9/.  6s.  8d.  rent,  which  was  exactly  the  sum 
with  the  addition  of  the  Maty  gold,  and  there  was  an  addi- 
tion of  1/.  a  year  rent  beyond  the  sums  which  had  been 
reserved  upon  the  leases  of  the  two  other  persons.  Now 
that  would  be  an  interest  created  by  that  lease  in  her,  not 
to  commence  when  the  pre-existing  leases  should  expire, 
but  to  commence  in  preBsenti ;  and  would  make  her,  for 
the  term  of  21  years,  the  immediate  reversioner  of  those 
leases,  and  would  entitle  her  to  receive  from  those  lessees 
the  rents  which  they  would  have  to  pay.  After  that,  the 
testator  devises  his  lands  and  houses  to  Alice  Leigh,  for 
the  better  education  of  her  children.  Upon  his  death,  she 
entered  into  the  Marygold,  and  therein,  and  (upon  the 
reversion)  of  the  three  houses,  was  possessed  for  life,  and 
received  the  rents  reserved  upon  the  three  houses.  So  that 
Alice  Leigh' 8  term  in  two  of  the  houses  was  a  subsisting 
term  at  the  time  she  took  the  life  estate ;  and  if  the  term 
in  those  two  houses  had  subsisted,  and  had  not  merged, 
she  would  at  the  same  time  have  been  possessed  of  the 
reversion  of  those  two  houses  for  her  term  of  21  years,  and 
also  would  have  been  seised  of  the  freehold  estate.  The 
case,  therefore,  as  to  those  two  houses,  was«a  case,  not  of 
an  interesse  termini,  as  the  report  in  Leonard  describes  it, 
but  of  a  subsisting  term,  and  therefore,  Alice  Leigh  had 
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in  herself^  at  one  and  the  same  time,  two  distinct  estates. 
It  seems  to  us,  therefore,  that  those  two  cases  conclude 
nothing  in  favour  of  the  lessors  of  the  plaintiff  in  this  case ; 
and  upon  the  grounds  which  I  have  already  mentioned, 
we  are  of  opinion,  that  there  was  no  merger  in  this  case, 
and  that  our  judgment  must  be  for  the  defendants,  as  to 
that  part  of  the  property  to  which  the  only  question  raised 
for  our  consideration  applies.  With  respect  to  the  other 
parts  of  the  property,  we  are  not  now  called  upon  to  give 
any  opinion,  and  therefore  abstain  from  so  doing. 

Judgment  for  the  defendant^. 
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Styles  v.  Wardle  {a). 

Covenant.     The  declaration  stated,  that  by  inden- 
ture  made  between  plaintiff  and  defendant,  dated  24th  De- 
cember, 1822,  defendant,  in  consideration  of  944/.  to  him 
paid,  and  certain  covenants  of  plaintiff  by  him  to  be  per- 
formed, demised  to  plaintiff  certain  premises  for  97  years, 
subject  to  an  agreement  for  an  underlease  to  A,  B.,  for  21 
years ; — that  defendant  covenanted  that  he  would,  within 
24  calendar  months  next  after  the  date  of  the  indenture, 
cause  and  procure  A.  B.,  at  his  own  expense,  to  accept  a 
lease  of  the  premises  for  21  years,  from  Christmas-day, 
1821,  and  to  execute  and  deliver  a  counterpart  thereof; 
and  that  in  case  A.  B.  would  not  accept  the  lease,  defend- 
ant'would,  within  one  calendar  month  next  after  the  end 
of  the  said  24  calendar  months,  repay  to  plaintiff,  for  his 
own  absolute  use,  72/.  I65.  4J.; — Breach,  that  defendant 
did  not,  within  24  calendar  months  after  the  date  of  the 
indenture,   which  24  calendar   months  had  long  since 
elapsed,  cause  or  procure  A.  B.  to  accept,  nor  did,  nor 
veould  A,  B.  accept,  a  lease  of  the  premises  for  21  years, 
from  Christmas-day,  1821,  nor  did,  nor  would  defendant 


Where  a 
deed  has  no 
date,  or  an  im- 
possible date, 
date  in  other 
parts  of  the 
deed  means 
delivery;  but 
where  it  has  a 
sensible  date, 
date  of  the 
deed  means 
the  day  of  the 
date,  and  not 
the  day  of  the 
delivery. 


(a)  This  case  ought  to  have  been  published  in  the  last  part,  but  the 
manuscript  had  been  mislaid. 
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1826.        cause  or  procure  ii.  JB.  to  execute  and  deliver  a  counter- 
^Z7!^       part  thereof;  and  although,  by  means  of  the  premises,  and 
v.  according  to  the  indenture,  defendant  became  liable  to  re- 

pay to  plaintiff  within  one  calendar  month  next  afler  the 
end  of  the  said  24  calendar  months,  72/.  I65.  4c2.,  yet  de- 
fendant did  not  repay  the  same,  although  the  said  one 
calendar  month  had  long  since  elapsed.  Plea,  that  the 
indenture  was,  in  fact,  executed  and  deliyered  long  after 
the  time  on  which  it  bears  date,  to  wit,  on  8th  April,  1823; 
and  that  at  the  time  of  plaintiff  exhibiting  his  bill  against 
defendant,  25  calendar  months  had  not  elapsed  from  the 
execution  of  the  indenture.  Demurrer  to  the  plea,  and 
joinder  in  demurrer. 

Chitty,  in  support  of  the  demurrer,  was  stopped  by  the 
Court. 

Dodd,  in  support  of  the  plea.  The  only  question  in 
this  case  is,  whether  the  period  within  which  A,  B.  was 
to  accept  the  underlease,  is  to  be  calculated  from  the  date 
of  the  lease,  or  from  the  execution  and  delivery  of  it.  Now 
that  period  must  clearly  be  calculated  from  the  delivery ; 
for  the  date  is  the  delivery.  Mr  Justice  Blackstone,  in  his 
description  of  a  deed,  says,  "  Lastly,  comes  the  conda- 
sion,  which  mentions  the  execution  and  date  of  the  deed, 
or  the  time  of  its  being  given,  or  executed,  either  expressly 
or  by  reference  to  some  day  and  year  before  mentioned. 
Not  but  a  deed  is  good,  although  it  mention  no  date;  or 
hath  a  false  date ;  or  even  if  it  hath  an  impossible  date,  as 
the  30th  of  February ;  provided  the  real  day  of  its  be- 
ing dated,  or  given,  that  is  delivered,  can  be  proved  (d).*^ 
In  support  of  this  doctrine,  the  learned  commentator  cites 
Co.  Litt  46  b,  in  notes  8  and  9,  to  which  the  following 
cases  are  put : — **  A.,  on  the  2d  of  August,  I  Jam.,  makes 
an  obligation  to  B.,  and  afterwards,  on  the  same  day,  B. 
releases  all  actions  usque  datum  scripti ;  the  obligation  is 

(a)  2  Bl.  Comm.  304. 


Wardle. 
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discharged,  because  date  is  delivery"    *^  Lease  by  indcn-         1326. 
ture  of  26th  of  March,  13  Car.,  to  have  and  to  hold  from       ^^v^^ 
and  after  the  day  of  the  date  of  these  presents,  for  the  «. 

tenn  and  time  of  seven  years  from  henceforth  next  and 
immediately  ensuing,  shall  commence  in  computation  fr(ym 
the  delivery,  and  in  point  of  interest  from  the  date." 
Again,  in  Pugh  y.  The  Duke  of  Leeds  (a),  Lord  Mansfield, 
after  reviewing  aU  the  authorities  upon  the  subject,  uses 
the  following  expressions : — '*  The  date  is  a  memorandum 
of  the  day  when  the  deed  was  delivered  :  in  Latin  it  is 
datum ;  and  datum  tali  die,  is  delivered  on  such  a  day." 
'*  What  is  the  day  of  the  date  ?  It  is  the  day  the  deed  is 
delivered.''  In  Steele  v.  Mart  {b),  Holroyd,  J.,  says,  *'  I 
apprehend  it  to  be  perfectly  clear,  that  a  party  may  shew 
that  the  deed  was  delivered  on  a  different  day  from  that 
on  which  it  bears  date.  For  this  Oshey  v.  Sir  Patrick 
Hicks  (c),  is  a  direct  authority  :"  and  Hall  v.  Cazenove  (d) 
is  another  authority  to  the  same  point,  where  Lord  Ellen- 
borough  said,  *'  A  deed  can  only  be  said  to  be  concluded 
when  it  is  delivered.  The  time  of  delivery  is  the  important 
time  when  it  takes  effect  as  a  deed  ;  and  the  case  of  Stone 
V.  Bale  (e),  is  in  point  to  shew  that  the  delivery  may  be 
averred  to  be  after  the  date."  Besides,  in  this  case,  it 
may  fairly  be  presumed  to  have  been  the  intention  of  the 
parties  that  the  computation  should  be  made  from  the  de- 
livery;  for  the  defendant  covenants  to  procure  il.  JS.  to 
accept  the  under  lease  within  24  months  then  next  after 
the  date;  and  the  words  '*  then  next,"  must  refer  to  the 
time  when  the  deed  was  executed.  Now,  if  the  deed  had 
not  been  executed  till  more  than  24  months  after  the  date, 
it  would  have  been  impossible  to  say  that  the  defendant 
was  immediately  upon  the  execution  liable  to  an  action  for 
a  breach  of  covenant ;  and  yet  that  must  be  the  result  if 
the  24  months  are  to  be  computed  from  the  date,  and  not 
from  the  delivery. 

(a)  Cowper,  714.  {b)  Ante,  vol.  vi.  399.     4  B.  &  C.  272,  S.  C. 

(c)  Cro.  Jac.  263.  (d)  4  East,  477.  (c)  3  Lev.  348. 


Styles 
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1826.  Bayley,  J. — ^This  is  simply  a  question  of  the  construc- 

tion of  a  deed.    A  deed  is  not  perfect,  and  has  no  opera- 
V.  tion,  as  such,  until  it  is  deliyered ;    and  there  certainly 

ARDLE.  ^^y^  Y)een  cases,  in  which,  ut  res  valeat,  it  has  been  held  ne- 
cessary to  construe  the  word  date  as  delivery.  I  take  the 
proper  rule  to  be  this :  where  there  is  no  date,  or  an  im- 
possible date,  c^ate  means  delivery ;  but  where  there  is  a 
sensible  date,  date  in  other  parts  of  the  deed,  means  the 
day  of  the  date,  and  not  the  day  of  the  delivery.  For  this 
distinction,  Lord  Coke  is  my  authority.  In  the  page  al- 
ready referred  to,  he  says,  *'  If  a  lease  be  made  by  inden- 
ture, bearing  date  26th  May,  to  have  and  to  hold  for  21 
years,  from  the  date,  or  from  the  day  of  the  date,  it  shall 
begin  on  the  27th  day  of  May,  If  the  lease  bear  date  the 
26th  day  of  May,  to  have  and  to  hold  from  the  making 
hereof,  or  from  henceforth,  it  shall  begin  on  the  day  on 
which  it  is  delivered."  And  again,  '^  If  an  indenture  of 
lease  bear  date  which  is  void  or  impossible,  as  the  30th  day 
of  February,  if  in  this  case  the  term  be  limited  to  begin  (rem 
the  date,  it  shall  begin  from  the  delivery,  as  if  there  had 
been  no  date  at  all."  It  has  been  held  with  respect  to  an 
award,  that  where  it  is  awarded  that  a  particular  thing 
shall  be  done  within  a  certain  time  after  the  date  of  the 
award,  and  it  has  no  date,  the  day  of  delivery  must  be 
adopted  in  its  place ;  Armit  v.  Breame  (a),  where  the 
Court  said,  "  If  the  award  has  no  date,  it  must  be  com- 
puted from  the  delivery,  and  that  is  one  sense  of  datu$** 
Then,  what  is  the  meaning  of  datus  in  this  covenant,  for 
that  is  the  real  question  in  the  case  ?  I  think  the  party 
who  executes  a  deed,  must  be  taken  as  meaning  and  con- 
senting that,  for  the  purposes  of  computation,  the  day 
mentioned  in  the  deed  shall  be  considered  as  the  date  of 
the  deed  ;  and  a  different  rule  of  construing  the  word  dale 
would  lead  to  very  mischievous  consequences :  for,  sup- 
pose a  lease  executed  on  the  31st  of  March,  to  hold  from 
the  date  thereof,  being  the  26th,  and  the  tenant  enters  and 

(a)  2  Ld.  Raymond,  1076. 
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holds  from  the  25th^  when  the  lease  had  expired  he  might 
answer  an  action  of  ejectment  by  sayings  that  the  lease  was 
executed  on  a  day  subsequent  to  the  25th,  and  that  he  did 
not  hold  from  that  day.  Looking  through  all  the  au- 
thorities on  this  subject,  we  find  that,  generally  speaking, 
the  word  date  has  an  express  and  definite  meaning,  but 
that  its  meaning  may  vary,  when  such  a  result  is  neces- 
sary to  give  effect  to  the  deed.  It  may  be  true  that  the 
computation  could  not  have  been  intended  to  begin  from 
the  date,  if  the  24  months  should  have  expired  before  the 
execution,  because  in  that  case  the  intention  of  the  parties 
would  have  been  clear  and  indubitable,  that  the  computa- 
tion should  begin  from  the  execution.  It  seems  to  me, 
that  the  meaning  of  this  deed  is  perfectly  plain ;  that 
adopting  that  meaning,  a  breach  of  covenant  was  com- 
mitted before  the  action  was  commenced;  and,  conse- 
quently, that  this  plsa  is  bad,  and  the  plaintiff  is  entitled 
to  judgment  upon  the  demurrer. 


511 


1826. 


HoLROYD,  J.,  concurred. 


LiTTLEDALE,  J.,  was  abscut  on  the  winter  circuit. 


Judgment  for  the  plaintiff. 


Anonymous. 

Upon  shewing  cause  against  a  rule  for  setting  aside 
the  judgment  in  this  case  for  irregularity ;  the  facts  were 
these.  The  defendant,  whose  Christian  name  was  Edmund, 
and  also  was  sued  as  Edmund,  deUvered  a  plea  commenc- 
ing "  And  the  said  Edward"  The  plaintiff  treated  this  as 
a  nullity,  and  signed  judgment  as  for  want  of  a  plea.  The 
question  was,  whether  the  judgment  was  regular  or  not. 

Per  Curiam. — ^The  plaintiff  was  not  entitled  to  treat 


1826- 


A  mis-state- 
ment of  de- 
fendant's CAris- 
tian  name,  in 
the  commence- 
ment of  his 
plea,  does  not 
entitle  plain- 
tiff to  treat  it 
as  a  nullity, 
and  to  sign 
judgment  as 
for  want  of  a 
plea. 


Amokymous. 


512  CASES   IN   THE    KINg's   BENCH, 

1826,  this  plea  as  a  nullity,  and  therefore  the  judgment  is  ine- 
gular.  The  plea  evidently  referred  to  the  declaration,  and 
plainly  intended  to  point  out  the  person  mentioned  as  the 
defendant  in  that  declaration.  There  was  no  such  person 
as  Edward  upon  the  face  of  the  proceedings,  and  the  word 
was  clearly  a  mere  clerical  error,  and  meant  Edmund.  If 
the  plaintiff  chose  to  take  advantage  of  such  an  error,  he 
^^  /  /"y?  ffH  ^^  should  have  done  it  in  the  proper  mode,  by  special  demur- 
.  /  V  .      ,J^^        j^j. .  y^^^  j|.  ^Q^l^l  be  too  much  to  allow  him  to  obtain  a 

judgment  by  such  a  course  as  this. 

Rule  absolute. 

* 

Abraham,  for  the  plaintiff.     Reader,  for  the  defendant. 


Pearce  v.  Whale. 
AcertificateU,  AsSUMPSIT  for  work  and  labour  done  by  the  plaintiff, 

pnmA  racie, 

eridenceofthe  for  the  defendant,  as  an  attorney.  There  were  also  counts 
ISatto^^^^to  ^^^  work  and  labour  generally ,  and  the  money  counts. 
Dractice.  Plea,  non  assumpsit.     At  the  trial  before  Graham,  B.,  at 

attomeywas  *^®  '*^*  ^"^  assizes  for  the  county  of  Essex,  it  appeared 
^mittedinX.  that  in  Easter  term,  1824,  the  plaintiff  was  employed 
took  out  his'      l>y  the  defendant  as  his  attorney,  to  defend  an  action 

certificate,  and  brought  againt  him  in  the  court  of  Common  Pleas  by  one 

practised  regu-    -n 

larly  till  1814;  Bousfield;  that  he  did  accordingly  defend   that  action, 

!!ir^  hU  ce^-  ^^®  charges  for  which,  amounted  to  34/.  85.  4d.,  of  which 
ficatetillisip,  sum  17/.  10s.  \d.  was  for  money  actually  disbursed  by 
took  it  ouf^^  ^^^  plaintiff  on  account  of  the  defendant.    The  plaintiff 

regularly,  and   had  received  from  the  defendant,  and  gave  him  credit  for, 

$racttsed  m  C. 
*.:— Held,  in  the  sum  of  6/.  IO5.;  and  for  the  balance,,  namely,  28/.  I85. 

hhn*^**°S:%     4rf.,  he  now  proved  his  claim.    There  was  no  defence  set 

for  the  costs  of  up  upon  the  merits,  but  in  order  to  defeat  the  plaintiff's 
defending  a 

suit  in  C.  P.,  that  the  production  of  bis  certificate  was  primA  &cie  evidence  of  his  having 
been  re-admitted  in  utmt  Court,  and  that  it  lay  on  the  defendant,  in  answer  to  the  action, 
to  prove  that  he  liad  not  been  re-admitted  in  any  Court. 
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right  of  action,  it  was  shewn  that  he  had  not  taken  out        i826. 
any  certificate  as  an  attorney  during  the  years  1814, 15, 17, 
\S,  and  19;  and  that  he  had  been  admitted  an  attorney 
of  the  court  of  King^s  Bench  in  the  year  1792,  and  had 
never  been  re-admitted.    There  was  no  evidence  whether 
he  had  ever  been  admitted  an  attorney  of  the  court  of 
Common  Pka$  at  all.      Since  the  year   1819,  he  had 
regularly  taken  out  his  certificate.     Upon  this  evidence 
it  was  contended,  that  as  the  plaintiff  had  at  one  period 
ceased  to  take  out  his  certificate,  and  had  never  been 
re-admitted  an  attorney  of  the  court  of  King's  Bench,  of 
which  he  had  originaUy  been  admitted,  he  must  be  con- 
sidered as  having  never  been  re-admitted  an  attorney  of 
any  court,  and  was  consequently  incapacitated  from  main- 
taining any  action  for  his  charges  for  business  done  as  an 
attorney,  by  the  statute  37  Geo.  3,  c.  90.      The  learned 
judge,  however,  was  of  opinion,  that  as  the  business  in 
respect  of  which  this  action  was  brought  was  done  in  the 
court  of  Common  Pleas,  and  there  was  no  evidence  that 
the  plaintiff  had  not  been  re-admitted  an  attorney  of 
that  Court,  and  there  was  evidence  that  he  was  certificated 
at  the  time  the  business  was  done,  it  must  be  presumed, 
in  the  absence  of  direct  proof  to  the  contrary,  and  which, 
although  negative  proof,  his  Lordship  thought  it  was  in- 
cumbent on  the  defendant  to  produce,  that  the  plaintiff 
was  an  attorney  of  the  court  of  Common  Pleas,  at  the 
time  when  the  work  was  done,  and  as  such,  entitled  to 
maintain   the  action.      The  jury,   therefore,    under  his 
Lordship's  direction,  found  their  verdict  for  the  plaintiff, 
damages  28/.  18«.  4d.,  and  the  defendant  had  leave  to 
move  to  enter  a  nonsuit,  upon  the  point  of  law. 

Taddy,  Serjeant,  in  Easter  term  last,  moved  accord- 
ingly, and  obtained  a  rule  nisi ;  against  which, 

Brodrick,  (with  whom    was   Gumey),    now  shewed 
cause.    The  fact  of  the  plaintiff  having  regularly  taken 
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1826.        out  his  certificate  since  the  year  1819,  was  prim&  facie 
^^^^^       evidence  of  his  being  an  attorney  in  the  year  1824,  when  the 
V,  business  was  done.     In  order  to  rebut  that  case,  therefore. 

Whale.  j^.  ^^^  incumbent  upon  the  defendant  to  shew  conclusively, 
that  the  plaintiff  was  not  an  attorney  at  that  time,  which 
could  only  be  done  by  proving  that  he  was  not  then  upon 
the  rolls  of  any  court.  That  the  defendant  has  not  done,  for 
he  proved  only  that  the  plaintiff  had  not  been  re-admitted 
in  the  court  of  King*s  Bench,  which  is  not  carrying  the 
'  proof  far  enough ;  he  ought  to  have  gone  on  and  shewn 
that  he  had  not  been  re-admitted  in  the  court  of  Common 
Pleas  also.  The  plaintiff,  therefore,  is  in  a  situation  to 
recover  for  the  amount  of  his  bill,  generally ;  bat  at  all 
events  he  is  entitled  to  recover  for  his  actual  disburse- 
ments out  of  pocket,  for  he  does  not  sue  as  an  attorney 
by  attachment  of  privilege,  and  the  money  which  he  has 
paid  to  the  use  of  the  defendant  is  clearly  recoverable 
under  the  money  counts. 

Abraham  J  (with  whom  was  Toddy,  Serjt.),  contr^.   The 
statute  37  Geo.  3,  c.  90,  s.  26,  enacts,  that  every  attor- 
ney, in  any  court,  shall  take  out  a  certificate  every  year. 
By  s.  30,  every  attorney  practising,  without  a  certifi- 
cate, shall  be  incapable  to  maintain  any  action  in   any 
Court,   for  his  fees  or  disbursements.      And  by  s.  31, 
every  attorney  who  shall  neglect  to  take  out  a  certificate 
for  the  space  of  one  year,  shall  be  incapable  of  practising 
in  any  Court,  without  being  re-admitted.     Now  looking 
at  these  three  clauses  together,  it  is  clear  that  the  plaintiff 
is  within  their  operation,  and  incapable  of  maintaining 
this  action.     It  was  proved  that  he  omitted  to  take  oat 
his  certificate  for  several  years.     That  was  in  effect  prov- 
ing that  he  was  ipso  facto  off  the  rolls,  and  had  ceased 
to  be  an  attorney.     It  was  further  proved,  that  he  was 
never  re-admitted  in  this  Court,  which   raised  the  pre- 
sumption that  he  was  never  re-admitted  in  any  Court. 
He,  therefore,  made  out  no  case,  for  it  was  a  necessaiy 
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and  material  part  of  his  case,  to  shew  that  he  had  been  i826. 
re-admitted  in  swne  Court.  Such  proof  was  easily  within 
his  reach^  if  the  fact  were  so ;  and  his  neglecting  to 
adduce  it,  was  conclusiye  evidence  that  the  fact  was  not 
so.  Besides,  by  neglecting  to  take  out  his  certificate  he 
became  incapable  of  practising  in  any  Court,  until  he 
was  re-admitted,  and  was  incapacitated  from  maintaining 
an  action  in  the  court  of  King^s  Bench,  for  business  done 
in  the  court  of  Common  Pleas,  without  proving  afErma- 
tively  that  he  had  been -re-admitted  in  both  those  Courts. 

Bayley,  J. — The  clause  of  the  statute  37  Geo.  3, 
'  c.  90,  upon  which  this  question  arises,  is  a  highly  penal 
clause;  and  a  party  ought  to  be  brought  most  clearly 
within  both  the  letter  and  the  spirit  of  it,  before  we  can 
suffer  it  to  attach.    The  law   always  presumes  against 
illegality,   until   illegality  is   clearly   proved.     Generally 
speaking,  an  attorney  who  sues  in  an  ordinary  form  of 
action,  is  not  required  to  prove  his  admission  and  qualifi- 
cations as  an  attorney;  in  ordinary  cases  his  acting  as 
an  attorney  is  sufficient  evidence  that  he  is  such.     In 
this  case  it  did  appear  that  from  the  year  1819,  to  the 
year  1824,  the  plaintiff"  acted  as  an  attorney,  and  took 
out  his  certificate  as  such.     He  was  originally  admitted 
an  attorney  in  the  court  of  King's  Bench  in  the  year  1792. 
For  some  years  he  neglected  to  take  out  his  certificate, 
and  by  that  neglect  he  ceased  to  be*  an  attorney  otthat 
Court,  and  of  the  court  of  Common  Pleas  also.     It  was 
proved  that  he  was  never  re-admitted  in  the  court  of 
King's  Bench;  but  that  proof  did   not  extend  to  other 
Courts :  and  in  order  to  defeat  his  right  of  action,  the 
defendant  ought  to  have  proved  that  he  was  never  re- 
admitted in  the  court  of  Common  Pleas.    That  not  beincr 
proved,  and  it  appearing  that  the  plaintiff*  was  certificated, 
and  was  acting  as  an  attorney  in  the  court  of  Common 
Pleas,  I  think  we   are  bound  to   presume  that  he  was 
re-admitted  in  that  Court,  and  if  so,  he  has  a  right  to 


Pearce 
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1826.  conduct  business,  and  to  bring  an  action  in  this  Court, 
although  he  has  not  been  re-admitted  here.  I  am»  there- 
fore, of  opinion,  that  the  defendant  did  not  go  far  enough 
Whale.  into  proof  to  support  the  objection  on  which  he  reiies, 
that  he  has  not  made  out  any  defence  to  the  action, 
and  consequently  that  the  plaintiff  is  entitled  to  retain 
the  verdict  which  the  jury  have  found  for  him  upon  the 
merits. 

HoLROTD,  J. — I  am  also  of  opinion,  that  the  defendant 
has  not  gone  far  enough  with  his  pi'oof,  and  that  he  has 
not  made  out  any  sufficient  answer  to  this  action.  He 
has  not  proved  the  plaintiff  to  have  been  acting  illegally, 
which  he  was  bound  to  do;  for  the  maxim  of  law  is, 
omnia  presumantur  rit6  esse  acta:  and  the  plaintiff's 
certificate  is  prim&  facie  evidence  of  his  right,  which  if 
unreAited  by  evidence  of  his  having  no  right  to  practise, 
becomes  conclusive.  In  Williams  v.  The  East  India 
Company  {a).  Lord  Ellenborough  cites  a  case  of  Manke  v. 
Butler  (b),  to  the  same  effect.  ^'  In  a  suit  for  tithes 
in  the  spiritual  Court,  the  defendant  pleaded  that  the 
plaintiff  had  not  read  the  39  articles;  and  the  Court  put 
the  defendant  to  prove  it,  though  a  negative.  Where- 
upon he  moved  the  Court  for  a  prohibition,  which  was 
denied :  for  in  this  case  the  law  will  presume  that  a  parson 
had  read  the  articles :  for  otherwise  he  is  to  lose  his 
benefice :  and  when  the  law  presumes  the  affirmative,  then 
the  negative  is  to  be  proved.**  I  agree  that  this  rule  must 
be  discharged. 

LiTTLBDALE,  J. — I  am  of  the  same  opinion.  The 
statute  allows  the  re-admission  of  attomies  who  have 
neglected  to  take  out  their  certificates;  therefore,  the 
plaintiff  by  taking  out  his  certificate  from  1819  down- 
wards,  appears  to  me  to  have  made  out  a  prim&  facie. 

{a)  3  East,  199.  (6)   Rol.  Rep.  83. 
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case,  and  to  be  in  just  the  same  situation  as  he  would        1325. 

have  been  in,  if  it  had  been  a  certificate  taken  out  after 

his  original  admission.    Then,  it  was  for  the  defendant  to 

rebut  that  case,  by  shewing  that  the  plaintiff  was  not       Whale. 

upon  the  rolls  of  any  Court.     That  he  has  not  done ;  and 

we  must  presume  that  a  party  has  acted  legally,  unless 

the  contrary  is  clearly  proved. 

Rule  discharged. 


LiDGBIRD    V.  JUDD. 

V^OVENANT,  by  an  heir  at  law,  upon  an  unexpired  Whereaplain- 
lease  of  premises,  granted  by  his  ancestor  to  the  defendant.  ^^  declares  as 
The  only  material  part  of  the  declaration  was  the  statement  upon  a  lease 
of  the  plaintiff's  title  to  the  demised  premises,  which  was  ^^^^j,  ^e  " 
as  follows :  "  And  the  said  plaintiff  in  fact  further  saith,  most  shew  Aoto 
that  one  if.  L.,  (deceased),  being  seised  in  fee  of  the  said  i^w:  a  general 

premises,  demised  the  same  to  the  said  defendant,  and  averment  that 

the  demised 
that  upon  the  death  of  the  said  H.  L.,  the  reversion  in  premises  de- 

the  said  premises  descended  and  came  to  the  said  plaintiff,  "tended  to  him, 

*  *^  '   « couitn  and 

as  cousin  and  heir  at  law  of  the  said  H.  X."    Special  de-  har  at  law,  is 
murrer  to  the  declaration,  assigning  for  cause,  that  plain-  ^^  ^  ^*®"  * 
tiff  hath  not  stated  how  he  was  cousin  to  the  said  H.  L., 
nor  in  what  manner,  in  particular,  he  was  related  to  the 
said  H.  L.,  nor  what  degree  of  consanguinity  existed  be- 
twe^i  them.    Joinder  in  demurrer. 

Taddy,  Serjt.,  in  support  of  the  demurrer.  This  de- 
claration is  bad  upon  every  principle  of  pleading.  A  party 
who  sets  up  a  title  by  descent,  is  bound  to  state  his  title 
with  precision;  for  the  law  presumes  that  he  is  acquainted 
with  the  particulars  of  his  own  title,  and  that  the  defend- 
ant is  unacquainted  with  them.  It  was  held  in  Blacks- 
borough  V.  Davies  (a),  that  it  is  sufficient  in  such  a  case, 

(a)  1  Lord  Ray.  684;  1  Salk.  38,  S.  C. 
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1826.        for  a  man  to  aver  that  he  is  frater  et  haeres,  because  the 
/'^^^'^^^       very  word  brother  shews  a  mediate  descent^  and  that  there 
V.  was  a  common  medium  both  for  the  deceased  and  the  heir^ 

namely^  their  father;  ''which,"  it  is  added,  "was  the 
grand  reason  in  the  case  of  Collingwoodv.  Pace**  (n).  But 
the  general  description  of  heir,  does  not  inform  a  defend- 
ant of  that  of  which  he  has  a  right  to  be  informed,  namely, 
what  title  he  has  to  meet;  and  the  addition  of  cousin 
does  not  help  the  description,  because  that  is  a  very  vague 
term,  and  includes  various  degrees  of  relationship.  But, 
independently  of  general  principles,  Durham  v.  Stephen- 
son (6)  is  an  express  authority  to  shew  that  the  declaration 
in  this  case  is  bad*  *'  There  plaintiff  brought  debt  on  a 
bond  as  administrator,  against  defendant  *as  heir  of  his 
ancestor ;  upon  demurrer,  one  objection  was,  that  he  did 
not  shew  how  defendantr  was  heir.  Et  per  Cur^.-^Where 
one  sues  as  heir,  he  must  shew  his  pedigree,  and  how  he  is 
heir,  for  it  lies  in  his  proper  knowkdge ;  but  where  one  is 
sued  as  heir,  he  need  not,  for  the  plaintiff  is  a  stranger, 
and  it  would  be  hard  to  compel  him  to  set  forth  another's 
pedigree."  Upon  general  principles,  therefore,  and  upon 
authority,  it  is  clear  that  this  declaration  is  insufficient  for 
the  cause  assigned  by  the  special  demurrer. 

Peake,  Serjt.,  contr^.    If  the  present  statement  of  title 
by  descent  were  introduced  in  a  plea  or  an  avowry,  instead 
of  a  declaration  ,*  or,  if  the  land  were  in  question  in  the 
suit,  the  present  objection  would  be  good  :  but  in  a  de- 
claration in  a  suit,  where  the  land  is  not  in  question,  the 
general  averment  of  title  as  cousin  and  heir  is  sufficient 
This  distinction  will  be  found  to  pervade  all  the  cases  upon 
the  subject.     Heard  v.  Baskerville  (c)  was  an  action  of 
replevin.     The  defendant  avowed  for  rent  under  a  demise 
from  his  ancestor  to  the  plaintiff,  and  averred  that  the 
lands  descended  to  him  as  cousin  and  heir.    Upon  general 

(a)  1  Vent.  413;  1  Sid.  193;  1  Lev.  59,  S.C. 
(6)  1  Salk.  353.  (r)  Hob.  355. 
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demurrer  that  was  held  good,  for  the  averment  of  the  mode  1B26. 
in  which  the  defendant  was  heir,  must  be  considered  as 
matter  of  form  only,  and  therefore  could  not  be  objebted 
to  on  general  demurrer.  In  this  case,  indeed,  the  demur- 
rer is  special ;  but  if  the  argument  is  good,  as  it  seems  to 
be,  that  in  a  declaration  less  formality  is  necessary  than 
in  an  avowry,  it  will  follow,  that  the  present  objection 
cannot  be  supported,  even  on  special  demurrer.  So  in 
The  Duke  of  Newcastle's  case  (a),  which  was  an  action  of 
trespass,  a  plea  of  justification  under  the  title  of  /.  S,, 
alleging  simply  that  the  defendant  was  the  heir  of  J.  S. 
was  held  good  on  general  demurrer,  because  the  objection 
applied  merely  to  matter  of  form ;  and  yet,  in  that  form  of 
action,  it  has  been  always  held,  that  the  strictest  forms  of 
pleading  must  be  observed.  Dumsday  v.  Hughes  (A)  does 
not  apply  to  the  present  case,  because  there  it  was  only 
decided  that  in  the  count  of  a  writ  of  right,  it  is  not  suffi- 
cient to  state  that  the  lands  descended  to  four  women,  as 
nieces  and  co-heiresses  of  J,  5.,  without  shewing  how 
they  were  nieces.  In  Champernon  v.  Godolphin  (c),  which 
was  error,  to  reverse  a  fine  levied  by  the  Earl  of  Devon, 
the  plainti£P  brought  the  writ  as  cousin  and  heir  of  the 
Earl,  and  assigned  errors,  and  brought  a  writ  of  scire 
facias  ad  audiendum  errores,  but  did  not  shew  in  either  of 
the  writs  how  he  was  cousin  to  the  Earl.  For  this  cause 
the  defendant  pleaded  in  abatement  of  the  writ,  to  which 
plea  the  plaintiff  demurred,  and  after  argument  the  Court 
resolved,  that  the  description  of  cousin  and  heir  was  good 
enough,  without  shewing  how,  in  either  of  the  writs. 
[^Bayley,  J.  But  the  reason  given  for  that  resolution, 
namely,  that  the  writs  were  merely  to  bring  the  case  and 
the  parties  before  the  Court,  does  not  apply  in  the  present 
case].  Surely,  that  which  is  sufficient  in  a  writ  of  error, 
as  matter  of  mere  personal  description,  would  be  sufficient 

(a)  1  Lev.  190.  (6)  3  Bos.  &  Pul.  453. 

(c)  Cro.  Jac.  160. 
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1826.  also  in  a  declaration.  But  there  is  one  case  which  is  de- 
cisive, as  an  authority  for  sayings  that  where  the  Itoid  is 
not«in  demand,  a  general  description  of  title  is  sufficient: 
Scavage  v.  Hawkins  (a).  That  was  a  writ  of  error  from 
the  Common  Pleas.  IBayky,  J.  But  this  is  a  special 
demurrer].  The  detail  of  the  case  will  shew  that  the 
principle  laid  down  is  not  affected  by  that  distinction.  It 
was,  "  Error  of  a  judgment  in  debt,  upon  a  lease  for  years. 
The  error  assigned  was,  because  the  plaintiff,  in  debt, 
counted  that  his  father  was  seised  in  tail,  and  made  that 
lease  for  years,  rendering  rent,  and  died  seised  of  the  le- 
version,  which  descended  to  the  plaintiff,  as  son  and  heir 
of  his  body,  and  did  not  shew  the  beginning  of  the  said 
estate ;  which  generally  ought  to  be  set  forth,  where  the 
plaintiff  claims  by  a  particular  estate,  though  it  is  other- 
wise where  he  counts  of  a  seisin  in  fee ;  but  because  this 
was  in  a  count,  and  not  in  bar,  nor  in  an  avowry,  it  was 
held  to  be  no  error,  and  the  judgment  was  affirmed." 

Taddy,  Seijt.,  in  reply,  was  stopped  by  the  Court. 

Bay  LEY,  J. — I  am  clearly  of  opinion,  that  the  declara- 
tion in  this  case  is  insufficient,  for  not  shewing  how  the 
plaintiff  is  cousin  to  the  party  under  whom  he  claims  title. 
The  case  last  cited,  and  mainly  relied  on  in  behalf  of  the 
plaintiff,  is  very  distinguishable  from  the  present,  for  there 
the  defendant  had  acknowledged  the  father,  and  the  plain- 
tiff came  in  as  his  son.  I  take  the  rule  to  be,  in  all  cases, 
whether  the  land  be  in  demand  or  not,  that  the  plaintiff 
who  claims  title  by  descent,  must  set  out  that  title  with 
such  particularity  and  precision,  as  will  enable  the  de- 
fendant to  know  what  title  he  is  called  upon  to  meet 
Now,  that,  the  present  plaintiff  most  certainly  has  not 
done,  and  therefor^,  I  think  his  declaration  is  bad. 

HoLROYD,  J. — I  am  entirely  of  the  same  opinion.   TIte 

•(«)  Cro.  Car.  571. 


HILARY  TERM,  SIXTH  AND  SEVENTH  GEO.   IV. 

rule  of  pleading  is  certainly  such  as  my  brother  Bayhy        1826. 
has  described  it,  and  I  have  always  understood  the  prac- 
tice to  be  the  same.     I  have  a  great  number  of  prece- 
dents of  declarations  by  heirs,  and  I  believe  there  is  not 
one  of  them  in  which  the  plaintiff's  title  is  not  fully  • 
set  out. 

Judgment  for  the  defendant(a). 

(a)  LUtUdale,  J.,  was  absent  on  the  winter  circuit. 
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Rogers  v.  Wynnr. 

IrESPASS.  The  declaration  alleged  that  defendant  Trespasser 
broke  and  entered  the  close  of  plaintiff,  and  with  sheep  uTs^bse  and 
spoiled  and  consumed  the  herbage.     Plea,  of  justification,  ^^^  ^^^^P  ^ 

*-,  11,       consuming  the 

that  the  locus  m  quo  was  part  of  a  common,  and  that  de-  herbage.  Flea, 
fendant  had  a  right  of  common  for  sheep  thereon.     Re*  f^*^  ^^^  ^^^^ 

°  ^  ^  in  quo  was 

plication,  that  the  locus  in  quo  had  been  inclosed,  divided,  part  of  a  com- 
and  separated  from  the  rest  of  the  common,  with  the  ™hich°defend- 
knowledge  and  consent  of  the  owner  of  the  fee.  Special  ant  had  a  right 
demurrer  to  the  replication,  assigning  for  cause,  that  it  sheep.  Repli- 
was  not  averred  therein,  that  sufficient  common  was  left  f *tJo'>>  ^^^^  ^^^ 

.  .     •         locus  in  quo 

for  the  commoners  after  the  inclosure.     Joinder  in  de-  had  been  in- 

•MMMi^k.  closed  by  the 

^^rter.  consent  if  the 

lord.    On  spe- 

Campbett,  in  support  of  the  demurrer.    The  question  of  ^^  ^^  replica- 
the  sufficiency  or  insufficiency  of  the  common,  after  the  tion,  held  bad, 

.  .  for  not  going 

inclosure  made,  was  undoubtedly  material  to  be  raised  on  to  state, 
upon  this  record  :  the  contest  between  the  parties  is,  upon  \^\  *^^  ^^^ 

*  ^  '  ^  .       .  inclosure  there 

which  of  them  it  was  incumbent  to  introduce  in  his  plead-  was  sufficient 
ings,   such  ah  averment  as  would   raise  that^  question.  ^oTtTcom- 
Now  it  is  clear,  that  that  was  a  part  of  the  plaintiff's  duty,  moners. 
The  owner  of  *the  fee  had  a  right  to  make,  or  to  authorise 
#ie  making  of  the  inclosure,  upon  the  condition  that  there 
was  enough  of  common  left  for  the  commoners ;  therefore 

2m2 
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the  party  who  set  up,  and  relied  upon  that  conditional 
right,  was  bound  to  shew  that  the  condition  had  been 
complied  with,  especially  as  the  right  itself  was  prim& 
facie  in  contravention  of  another  right.  Greenbow  v. 
Ihley  (a)  is  decisive  on  the  point,  and  must  govern  the  pre- 
sent case.  It  was  there  held,  that  if  to  an  action  by  a  com- 
moner for  injuring  his  right  of  common,  the  defendant 
pleads  that  he  dug  turves  under  a  license  from  the  lord, 
he  should  add  that  sufficient  common  was  left  for  the 
commoner ;  and  if  he  do  not,  the  plaintiff  need  not  reply 
that  sufficient  common  was  not  left :  and  upon  demurrer 
to  the  plea,  the  Court  gave  judgment  for  the  plaintiff  on 
that  very  ground.  Lord  Coke  also  mentions  a  case  (6), 
wherein  a  commoner  brought  an  assize  of  common  against 
the  lord,  to  which  the  defendant  pleaded,  that  he  had  ap- 
proved part  of  his  waste,  and  left  sufficient  common.  The 
case  was  decided  upon  other  grounds;  but  it  is  cited 
merely  to  shew,  that  the  averment  by  the  lord,  that  he 
had  left  sufficient  common,  appears  to  have  been  made  as 
a  matter  of  course,  and  as  a  necessary  part  of  his  plea. 
Upon  these  authorities,  it  is  submitted,  that  this  replica- 
tion is  bad. 


JR.  V,  Richards,  contr^.  The  fact  of  the  insufficiency 
of  the  common,  was  peculiarly  within  the  observation  and 
knowledge  of  the  defendant  as  a  commoner ;  and  as  he 
contends  that  the  effect  of  the  inclosure  has  been  to  in- 
fringe upon  his  right  of  common,  it  was  for  him  to  put 
upon  the  record  such  statements  as  were  necessary  in  order 
to  raise  that  question.  Greenbow  v.  Ilsley  is  distinguish- 
able from  the  present  case,  because  there  the  action  was 
in  case,  and  the  declaration  alleged,  that  the  defendant 
wrongfully  cut  turves,  whereby  the  plaintiff  could  not  en- 
joy his  common  of  pasture  in  so  beneficial  a  manner  as  he 
ought.  Here,  the  fact  of  the  inclosure  first  appears  by  the 
replication,   and  it  was  for  the  defendant,  therefore,  to 

(a)  WiUes,  619.  (6)  2  Inst.  88. 
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have  answered  that  replication,  by  stating  what  was  the 
effect  of  the  inclosure;  namely,  that  sufficient  common 
was  not  left  for  the  commoners. 

Per  Curiam. — Enough  appears  upon  the  face  of  the 
plea  to  raise  the  presumption  that  sufficient  common  was 
not  left  after  the  inclosure.  The  plaintiff  relies  upon  the 
inclosure  as  his  authority  for  bringing  the  action ;  there- 
fore it  was  for  him  to  shew,  affirmatively,  that  the  inclo- 
sure was  properly  made,  and  that  the  common  left  was 
sufficient.  The  case  in  Willes  is  expressly  in  point,  and 
the  inference  from  the  case  in  Lord  Coke  is  very  strong. 
The  replication  is  bad,  and  the  defendant  is  entitled  to 
judgment  on  the  demurrer. 
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Rogers 

V. 

Wynne. 


Judgment  for  the  defendant. 

Richards  afterwards  obtained  leave  to -amend,  on  pay- 
ment of  Costs. 


GiLLARD  V.  Wysb  and  others. 
Declaration  in  assumpsit,  containing  counts  for      ^- being  a 
money  had  and  received,  for  interest,  and  upon  an  account  posits,  for  a 
stated.    The  defendant  pleaded  non  assumpsit,  and  paid  ^^^^ 
145/.  into  Court.     At  the  trial  before  Abbott,  C.  J.,  at  oandsofB, a 
the  Devonshire  summer  assizes,  1824,  the  plaintiff  ob-  cra°i^  t^ 
tained  a  verdict,  damages  655/.,  subject  to  the  opinion  sumofeoo/., 
of  the  Court  upon  the  following  case : —  notes  •  655/.  of 

The  defendants  for  many  years  past  have  carried  on  T'^JJchhad 

rrt  been  issued 

the  business  of  bankers,  at  a  bank  at  Totness,  in  the  by  C.  at  D.:B. 

county  of  Devon,  called  the  Totness  bank,  and  at  another  ^^^^^ 

bank  ni'Newton,  in  the  same  county.     The  Totness  bank  notes  imme- 
diately to  C'9 
and  is  credited  with  the  amount  in  account  by  the  latter,  who  le-issues  the  notes,  and  stops 
payment : — ^Held,  that  A,  was  entitled  to  recoyer  the  whole  amount  of  the  notes  from 
B.,  aa  cash  received  by  the  latter  to  his  use. 
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1826.        opens  every  day  at  ten  o'clock,  and  closes  at  four.    On 
^"^^       Thursday,  the  18th  March,  1824,  the  plaintiff,  who  was 

GiLLARD  -^  /       m 

V,  not  a  customer  of  the  defendants,  went  to  the  Totness 

VVyse.        Bank,  and   paid  in  there  a  number  of  country  notes, 
amounting  to  about  800/.,  which  were  received  by  the 
defendants  as  a  deposit  of  800./.,  to  bear  interest  firom 
that*  day,  at  the  rate  of  3/.  per  cent,  per  annum ;  to  be 
withdrawn  only  after  twenty  days'  notice;  and  the  interest 
to  cease  from  the  day  of  the  notice.    The  notes  so  re- 
ceived of  the  plaintiff  were  all  payable  to  the  bearer 
on  demand,  and  consisted  of  notes   to  the  amount  of 
667/.  of  a  bank  at   Dartmouth,  called  the   Dartnumth 
General  Bank,    which    was   at   that   time    carried  on 
under  the  firm  of  Hint  and  Co. ;  of  other  notes,  to  the 
amount  of  30/.,  of  another  bank  at  Dartmouth,  called  the 
Dartmouth  Bank,  carried  on  by  other  persons,  under  the 
firm  of  Harris  and  Co.;  and   of  other  notes,  of  other 
country  banks  ih  the  neighbourhood.     Of  the  657/.  of  the 
Dartmouth  General  Bank  notes,  600/.  were  immediatdy 
tied  up  in  separate  bundles,  containing  each  100/.,  and, 
with  the  remaining  57/.,  and  all  other  notes  of  the  two 
Dartmouth  banks  received  in  the  course  of  the  day,  were 
put  aside  into  a  separate  division,  marked  ''  Dartmouth,^* 
to  be  sent  as  hereinafter  mentioned;  the  Totness  bank 
never  paying  away  the  notes  of  the  Dartmouth  banks  in 
the  course  of  their  issues  to  customers.    In  the  course  of 
the  day,  the  Totness  bank  received  432/.  of  Dartmouth 
and  Dartmouth  General  bank  notes  from  other  persons ; 
and  at  the  close  of  the  business  of  the  day,  all  the  Dart* 
mouth  notes  which  had  been  so  received  from  the  plaintiff, 
together  with  the  last-mentioned  notes,  were  put  up  in 
a  parcel,  directed  to  Messrs.  Hine  and  Co.,  Dartmouth, 
and  this  parcel  was  afterwards  given  to  the  person  em- 
ployed by  the  Post  Qfiice  in  carrying  letters  .between 
Totness  and  Dartmouth,  and  it  was  accordingly  delivered 
to  Hine  and  Co.,  at  the  Dartmouth  General  Bank,  early 
in  the  morning  of  19th  March,  before  the  usual  hour  of 


Wysb. 
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the  opening  of  that  bank.  The  amount  of  all  ihe  notes  1826. 
in  the  parcel  was  1,1 19/.,  and  before  the  opening  of  that  q^"^^^ 
bank,  the  said  sum  of  1,119/.  was  placed  to  the  credit  of  v. 

the  defendants,  in  the  books  of  Hine  and  Co.,  the  defend- 
ants ))eing  debtors  to  Hine  and  Co.  to  the  amount  of  340/., 
as  hereinafter  mentioned,  and  the  notes  of  the  Dartmouth 
General  Bank  contained  in  the  parcel  were  then  put  into 
the  usual  drawers,  for  the  purpose  of  being  re-issued.  The 
bank  opened  at  the  usual  hour,  ten  o'clock  in  the  morning, 
and  continued  to  pay  all  demands  till  half-past  three  in 
the  afternoon,  when  it  stopped  payment ;  but  before  that 
time  all  the  notes  of  the  Dartmouth  General  bank,  receired 
in  the  Totness  parcel,  had  been  paid  away  to  different  per- 
sons, in  the  usual  course  of  business.   In  the  course  of  that 
day,  the  Dartmouth  General  bank  had  also  received  from 
different  customers,  sundry  notes  of  the  Totness  bank, 
amounting  to  50/.  or  100/. ;  but  these  were  paid  after  the 
stoppage,  by  the  clerk  of  Hine  and  Co.,  to  the  executor  of 
Mr.  Hine,  who  was  at  the  time  of  the  stoppage  in  a  dying 
state,  and  died  only  one  or  two  days  afterwards.    It  was 
the  practice  of  the  Totness  bank,  at  tibe  close  of  every  day's 
business,  to  make  up  parcels  of  country  bank  notes,  for 
the  different  banks  with  which  they  corresponded.    The 
correspondence  between  the  Totness  bank  and  the  Dart- 
mouth General  bank,  was,  for  the  most  part,  carried  on  by 
the  postman.    The  distance  from  Totness  to  Dartmouth  is 
about  ten  miles.    The  postman,  at  that  time,  left  Totness 
for  Dartmouth  about  five  o'clock,  and  arrived  at  DartmotUh 
between  six  and  seven  in  the  morning ;  and  left  Dart- 
mouth on  his  return,  and  arrived  at  Totness  about  eight  in 
the  evening  of  the  same  day.    The  course  of  business  be- 
tween the  two  banks  was  as  follows : — If,  in  the  course  of 
any  one  day,  the  defendants  received  any  quantity  of  notes 
of  the  JDartmouth  Generpl  bank,  or.  of  the  Dartmouth 
bank,  or  of  any  other  bank  at  Brixham,  in  the  same 
county,  at  the  close  of  the  business  of  the  day  they  put  all 
sQch  notes  into  one  parcel,  and  gave  it  to  the  postman  to 
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1826.  be  delivered  to  Hine  and  Co.  the  following  morning.  If 
Hine  and  Co.,  in  the  course  of  any  one  day«  received  any 
notes  of  the  Totness  bank,  or  of  the  Newton  bank,  or  of 
another  bank  at  Totness  carried  on  by  other  persons,  called 
the  Totness  General  bank,  at  the  close  of  the  business  of 
the  day,  they  put  up  all  such  notes  into  one  parcel,  and 
sent  it  the  same  evening  to  the  defendants,  on  the  post- 
man *s  return  to  Totness.  If,  upon  the  making  up  of  the 
parcel  of  the  Dartmouth  General  bank,  on  the  evening  of 
any  one  day,  a  balance  was  left  in  favour  of  the  Totness 
bank,  that  balance  was  ordered  to  be  paid  in  London,  by 
the  London  agents  of  the  Dartmouth  General  bank  to  the 
London  agents  of  the  Totness  bank,  by  a  letter  sent  by  the 
Dartmouth  General  bank  for  that  purpose,  by  the  London 
post  of  the  same  evening ;  but  if,  on  the  contrary,  upon 
the  making  up  of  such  parcel,  the  balance  was  in  favour 
of  the  Dartmouth  General  bank,  and  the  Totness  bank  did 
not  receive  a  sufficient  quantity  of  notes  in  the  course  of 
the  next  day  to  meet  that  balance,  the  di£Perence  was  or- 
dered to  be  paid  in  London,  by  the  London  agents  of  the 
Totness  bank,  to  the  London  agents  of  the  Dartmouth  Ge- 
neral bank,  by  a  letter  sent  by  the  Totness  bank  for  that 
purpose,  by  the  London  post  of  that  evening. 

On  the  morning  of  17th  March,  the  accounts  between 
the  two  banks  were  exactly  balanced ;  but  on  the  evening 
of  that  day,  the  Dartmouth  General  bank  sent,  by  the  poet- 
man,  a  parcel  for  the  Totness  bank,  containing  25/.  in 
Totness  notes,  and  a  good  check  upon  the  defendants, 
drawn  by  one  of  their  customers,  for  315/.  The  parcel  ar- 
rived, as  usual,  after  the  banking  hour,  and  was  not 
opened  till  the  opening  of  the  bank  on  the  following 
morning ;  when  the  Totness  bank  became  their  debtor  to 
the  amount  of  340/. 

On  20th  March,  the  defendants  wrote  and  sent  to  Hine 
and  Co.,  the  following  letter :  "Gentlemen, We  received  your 
notes  on  Thursday,  and  remitted  them  to  you  on  Friday 
morning.      At  that  time  we  supposed  you  had  a  quantity 
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of  Totn€ss  and  Newton  notes ;  and  we  expect,  as  a  common  1826. 
principle  of  honour^  that  you  will  immediately  send  them  to 
us,  together  with  the  notes  of  Messrs.  Harris  and  Co., 
which  we  sent  in  the  parcel.  We  also  beg  you  to  return 
all  those  notes  which  our  parcel  contained,  beyond  the 
balance  we  owed  you,  and  the  amount  of  the  Newton  and 
Totness  paper  which  you  held  at  the  time  you  received  our 
parcel.     Wyse  and  Co." 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiff  is  entitled  to  recover  the  whole,  or  any  part,  of  the 
said  sum  of  655/.  If  they  shall  be  of  opinion  that  the 
plaintiff  is  entitled  to  recover  the  whole,  or  any  part,  the 
verdict  to  stand  or  to  be  reduced  accordingly;  if  otherwise, 
the  verdict  to  be  entered  for  the  defendants,  and  the  costs 
of  the  special  jury  to  be  allowed  on  taxation. 

Carter,  for  the  plaintiff.  The  claim  of  the  plaintiff  upon 
the  defendants  is  founded,  not  upon  any  laches  of  theirs 
with  respect  to  notice,  for  it  is  agreed,  although  not  stated 
in  the  case,  that  the  defendants  sent  timely  notice  to  the 
plaintiff  of  the  stoppage  of  the  Dartmouth  bank,  and  the 
consequent  dishonour  of  the  notes  he  had  paid  in ;  but  upon 
the  negligence  of  the  defendants  in  leaving  the  notes  in  the 
hands  of  the  makers.  The  plaintiff  contends  that  by 
so  doing  the  defendants  have  incapacitated  themselves  from 
returning  the  notes  to  him,  and  that  by  their  negligent 
course  of  dealing  with  the  Dartmouth  bank,  they  have 
made  the  notes  their  own,  and  themselves  creditors  of  the 
Dartmouth  bank  for  the  amount.  If  the  notes  had  been 
lost  in  transit  to  Dartmouth,  the  defendants  must  have 
borne  the  loss ;  and  if  they  had  previously  paid  the  plain- 
tiff the  full  value  of  them,  upon  the  deposit,  they  could  not, 
under  such  circumstances,  have  recovered  it  back ;  Bay- 
ley  on  Bills  (a),  Ex-parte  Greenway  (6),  Pierson  v.  Hutch- 
inson {c).      If  the  plaintiCF  cannot  recover  against  the 

(a)  Page  297.  (6)  6Ve8ey,812.  (c)  2  Camp.  212. 


Wyse. 
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1826.        defendants,  he  will  be  wholly  without  remedy ;  for  the  de- 
Q^j^j^KD      Pendants  cannot  produce  the  notes  which  he  deposited  with 
y.  them ;  they  have  paid  them  away  to  others,  which  others 

are  actually  the  makers  of  them ;  and  those  makers  have  re- 
issued them  to  third  persons,  who  are  innocent  and  bon& 
fide  holders;  consequently,  the  plaintiffis  entirely  precluded 
from  suing  upon  the  notes.     The  only  case  which  in  its 
circumstances  resembles  the  present,  is  that  of  Hayward 
V.  The  Bank  of  England  (a).      There  the  plaintiff  kept 
cash  at  the  Bank  of  England^  and  paid  in  a  banker's 
note ;  the  runner  to  the  bank  left  it  at  the  banker's  the 
next  morning,  and  called  for  the  money  in  the  afternoon, 
but  in  the  interval  the  banker  had  stopped  ;  and  though 
this  appeared  to  be  the  usual  practice  at  the  Bank,  King, 
C.  J.,  said,  it  was  dangerous  to  suffer  persons  to  deal  with 
notes  in  that  manner,  and  that  the  Common  Pleas  were  of 
that  opinion  in  the  like  case;  and  he  directed  the  jury  to 
find  for  the  plaintiff,  which  they  did.    There  is  another 
case   which,  in  principle,  applies  also  to  the  present; 
Powell  V.  Roach  (b),  where  it  was  ruled  by  Lord  EUenbo- 
rough,  that  the  holder  of  a  bill,  although  a  banker,  and 
acting  in  the  ordinary  course  of  business,  was  not  justified 
in  giving  up  the  bill  to  the  acceptor,  merely  upon  receiving 
his  check  for  the  amount ;  and  that,  in  the  event  of  the 
check  being  dishonoured,  he  would  by  so  doing,  discharge 
the  drawers  and  indorsers,  because  they  had  a  right  to 
insist  on  the  production  of  the  bill,  and  to  have  it  delivered 
up  on  payment  by  them.     So  here  the  defendants,  by  deU- 
vering  up  the  notes,  have  discharged  the  makers,  and 
released  them  from  the  claim  which  the  plaintiff  would 
otherwise  have  had  against  them.     But  the  defendants 
have  a  remedy  against  the  Dartmouth  bank,  though  the 
plaintiff  has  not ;  and  therefore,  as  between  the  plaintiff 
and  the  defendants,  these  notes  must  be  taken  to  have  been 
paid  by  the  makers.    The  amount  has  been  carried  to  the 

(a)  1  Stra.  550.  {h)  6  Esp.  76.    See  Chitty  on  Bilb,  368. 
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credit  of  the  defeadants,  in  their  account  with  the  Dart-  1826. 
mouih  bank ;  and  has  therefore  become  a  book  debt  between 
parties,  with  whom  the  plaintiff,  with  reference  to  those 
notes,  can  have  nothing  at  all  to  do.  The  notes  have 
entirely  passed  away  from  the  plaintiff;  and  have  been 
treated  by  the  defendants,  in  their  transactions  with  the 
Dartmouth  bank,  as  paid  notes;  in  short,  as  cash.  At  any 
rate,  -  the  plaintiff  is  entitled  to  recover  the  amount  of  the 
balance  due  from  the  defendants  to  the  Dartmouth  bank  at 
the  time  when  the  parcel  was  sent,  because  that  balance 
must  be  taken  to  have  been  paid  with  the  plaintiff's  notes : 
for  the  case  does  not  state  what  portion  of  these  notes  was 
applied  in  discharge  of  the  balance ;  and  it  is  not  at  all 
probable,  that  any  particular  porticm  was  selected  for  the 
purpose  of  being  so  applied*  The  plaintiff,  therefore,  is  at 
all  events  entitled  to  a  verdict :  and  under  the  circum- 
stances of  this  case,  and  upon  geueral  principles,  it  is  sub- 
mitted, that  that  verdict  ought  to  stand  for  the  full  amount 
of  damages  given  by  the  j  ury. 

Coleridge^  contr4.  The  question  in  this  case  is,  whe- 
ther the  defendants  have  been  guilty  of  any  breach  or  neg- 
lect of  duty,  express  or  implied,  towards  the  plaintiff.  They 
contend,  that  they  have  not.  The  cases  cited  on  the  other 
side  do  not  apply.  Hayward  v.  The  Bank  of  England  (a), 
is  no  authority  against  the  defendants,  for  it  is  opposed 
by  contrary  decisions  upon  similar  facts,  both  in  prior  and 
subsequent  cases ;  Turner  v.  Mead  (b),  and  Hoar  v.  Da 
Costa  (c).  Powell  v.  Roach  {d)  was  decided  on  the  ground 
that  the  holder  of  the  bill  had  been  guilty  of  negligence, 
and  in  that  respect  is  quite  distinct  from  the  present  case; 
for  here  the  defendants  owed  no  duty  to  the  plaintiff,  and 
therefore  could  be  guilty  of  no  negligence.  How  could 
these  defendants  owe  any  duty  to  this  plaintiff?  He  was 
not  a  customer  of  theirs,  but  a  perfect  stranger;  and  in  that 

(a)  1  Stra.  550.      (6)  1  Stra.  416.       (c)  2  Stra.  910.       {d)  6  Esp.  76. 
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1826.        character  he  paid  in  a  quantity  of  notes  of  four  other 
^"^^       country  banks.     He  must  have  known  that  those  notes 
v.  would  not  remain  in  the  hands  of  the  defendants,  but  that 

they  would,  in  the  ordinary  course  of  country  business,  be 
presented  to  the  different  bankers  by  whom  they  were  pay- 
able. The  case  states  that  the  notes  were  ''  received  as  a 
deposit/'  but  neither  of  the  parties  could  have  understood 
the  transaction  as  an  actual  deposit  in  the  strict  sense  of 
the  word,  nor  as  a  payment  and  receipt  of  money ^  abso- 
lutely, and  at  all  risks.  If  the  contrary  argument  is  up- 
held, all  country  bankers  will  be  placed  in  a  most  perilous, 
and  indeed  ruinous  situation.  In  point  of  fact,  the  notes 
of  other  country  bankers  are  never  paid  into,  or  received 
by,  country  bankers,  as  cash ;  the  solvency  of  the  bankers, 
or  the  payment  of  the  notes,  is  never  guaranteed ;  the 
bankers  are  considered  as  mere  agents,  whose  whole  duty 
is  to  use  ordinary  diligence  in  procuring  the  notes  to  be 
paid.  The  defendants,  therefore,  were  the  agents  of  the 
plaintiff,  to  that  extent,  and  no  further.  If  the  notes  had 
turned  out  available,  the  amount  would  have  been  money 
in  the  hands  of  the  defendants  to  the  use  of  the  plaintiff; 
but  if  not  eventually  paid,  or  if  the  makers  had  stopped  at 
the  time  when  paid  in,  there  would  have  been  no  obliga- 
tion on  the  defendants  to  be  answerable  for  the  amount. 
Then  what  diligence  was  the  plaintiff  entitled  to  expect, 
and  what  were  the  defendants  bound  to  exercise?  He 
dealt  with  them  as  country  bankers,  and  he  could  only 
expect  that  they  would  deal  with  his  notes  in  the  same 
manner,  as  country  bankers  ordinarily  deal  with  one  ano- 
ther. He  was  no  customer,  but  he  knew  that  they  were 
country  bankers ;  and  they  did,  in  point  of  fact,  conduct 
this  particular  transaction  in  the  same  way  that  they  con- 
ducted other  similar  transactions  in  the  course  of  business. 
What  could  the  plaintiff  expect  more  ?  He  paid  in  notes 
of  four  different  bankers.  Were  the  defendants  to  send 
instantaneously  and  specially  to  every  one  of  those  bankers, 
present  the  notes,  and  demand  payment?     Clearly  not; 
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such  a  step  would  have  been  unreasonable  in  itself,  and  en-  1826. 
tirely  out  of  the  ordinary  course  of  business ;  such  activity 
is  not  required  even  of  London  bankers  in  mutual  dealings 
with  respect  to  checks,  Robson  v.  Bennett  (a).  It  ap- 
peared by  that  case,  that  it  is  customary  among  the  Lon- 
don bankers,  in  dealings  with  each  other,  not  to  pay  any 
check  which  is  presented  by  or  for  another  banker,  after 
four  in  the  afternoon;  but  merely  to  inform  the  person 
presenting  it,  whether  it  is  a  good  check  or  not :  and  if 
the  check  is  approved,  it  is  marked  accordingly,  and  con- 
sidered entitled  to  priority  of  payment  the  next.  day. 
And  it  was  held,  that  it  was  not  necessary  to  present  a 
check,  so  marked  for  payment,  at  the  banking  house,  that 
is,  at  nine  in  the  morning,  on  the  next  day,  but  that  it  was 
sufficient  to  present  it  at  the  clearing  hou$e,  that  is  at  five 
in  the  afternoon.  Now,  even  according  to  this  rule,  the  de- 
fendants have  been  guilty  of  no  laches;  nay,  they  have  even 
used  greater  diligence  than  they  were  in  strictness  bound 
to  use ;  for  they  were  not  bound  to  send  the  notes  for  pre- 
sentment before  the  post  of  the  19th  of  March,  which 
would  not  have  reached  Dartmouth  till  the  20th,  whereas 
they  did  send  them  on  the  18th,  and  they  reached  that 
place  on  the  19th,  before  the  opening  of  the  bank.  But 
independently  of  this,  it  is  contended  that  the  plaintiff  has 
not  been  damnified,  and  therefore,  without  regard  to  the 
question  of  negligence,  he  has  no  cause  of  action.  He  may 
prove  under  the  commission  of  bankrupt  against  the  Dart- 
mouth  bankers  for  the  full  amount  of  these  notes,  either  in 
his  own  name,  or  in  the  names  of  the  defendants.  It  does 
not  appear  that  he  has  lost  any  remedy  over  against  the 
person  from  whom  he  took  the  notes,  and  in  all  probability 
he  had  no  such  remedy  to  lose,  for  it  is  most  likely  that  he 
had  held  the  notes  some  time  ;  at  all  events  it  cannot  be 
assumed  that  he  had  any  remedy  over,  for  if  he  had,  and 
had  lost  it  by  means  of  the  defendants,  the  case  would  have 
stated  that  fact.    Upon  these  two  grounds,  therefore^  first, 

(fl)  2  Taunt.  289. 
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1836.  that  the  defendants  have  been  guilty  of  no  laches  or  negli- 
gence, and  consequently  have  incurred  no  liability ;  and 
second,  that  the  plainti£P  has  sustained  no  injury,  and  lost 
no  remedy,  and  consequently  has  no  cause  of  action,  the 
judgment  of  the  Court  must  be  for  the  defendants. 

Carter,  in  reply,  was  stopped  by  the  Court. 

Batley,  J. — I  think  there  can  be  no  doubt  the  plaintiff 
is  at  all  events  entitled  to  recover  to  the  amount  of  340/. ; 
but  t  am  of  opinion  that  he  is  entitled  to  recover  to  the 
extent  of  655Z.  The  defendants  are  in  the  habit  of  re- 
ceiving, from  time  to  time,  notes  payable  by  other  bankers 
than  themselves,  and  they  must,  of  course,  adopt  some 
mode  in  order  to  obtain  payment  of  such  notes ;  and  there 
must  be  some  person  in  the  chai*acter  of  agent  for  them,  in 
4;he  several  places  where  they  are  made  payable.  The  de- 
fendants select  their  own  agent  for  that  purpose,  and  they 
must  be  bound  by  what  he  does.  '  Now  it  is  the  duty  of 
such  an  agent  to  present  such  notes  for  payment,  and  to 
take  care,  when  they  are  presented,  that  something  equ^- 
valent  to  payment  should  take  place.  Here  the  course  of 
dealings  between  these  defendants  and  the  Dartmouth 
General  bankers,  authorises  the  latter  to  do  that,  which  as 
between  them  and  the  defendants,  is  equivalent  to  pay- 
ment, namely,  to  take  possession  of  the  notes  transmitted, 
and  to  issue  them  again  for  their  own  purposes,  giving 
the  defendants  credit  in  account  for  the  amount.  In  this 
case  the  agents  for  the  Totfiess  bank  are  the  Dartmouth 
General  bankers;  and  with  respect  to  the  notes  which  they 
are  to  present  to  other  persons,  they  are  of  course  to  take  care 
to  receive  the  money  when  they  are  presented.  With  re- 
spect to  their  own  notes,  they  being  the  agents  for  the  Tot- 
ness  bank,  instead  of  actually  receiving  money,  their  course 
of  dealing  is,  to  enter  the  amount  of  the  notes  remitted,  to 
the  credit  of  the  Totness  bank,  in  their  accounts,  as  soon 
as  received.  That  course  of  dealing,  must,  in  my  opinion, 
be  considered,  with  reference  to  third  persons,  exactly  as 
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if  the  Dartmouth  bank  had  been  paid  money;  for  the        1826. 
course  of  dealings  between  them  and  the  Totnesi  bankers, 
authorises  the  Dartmouth  bank  to  say,  that  those  notes 
are  at  that  time  paid,  and   also  justifies  third  persons 
from  whom  the  Tatness  bankers  have  received  those  notes, 
in  considering  them  as  actually  presented  and  paid.     It  is 
clear  that  if  diey  had  been  presented  by  a  third  person,  he 
would  have  got  the  money  upon  them,  and  have  had  it  in 
his  own  hands ;  but  if  the  Totness  bankers  make  the  Dart- 
mouth  bankers  their  agents,  to  receive  the  money,  and  in 
fact  receive  credit  for  the  amount  in  their  books,  that  is 
exactly  the  same  as  if  the  agents  had  paid  the  money. 
But  here  the  defendants  do  more,  for  they  authorise  the 
Dartmouth  bankers  to  deal  with  the  notes  as  if  they  were 
actually  paid.      If  the  Dartmouth  bankers,  by  entering 
the  amount,  of  the  notes  to  the  credit  of  the  defendants, 
are  not  to  be  considered  as  having  paid  them,  they  would 
have  had  no  right  whatever  to  re-issue  the.  notes.     Every 
one  of  these  notes  is  remitted  by  the  defendants  to  the 
Dartmouth  bank,  as  a  payment  in  reduction  of  their  ac- 
count, and  upon  that  footing  credit  is  given,  otherwise 
they  must  have  been  returned  to  the  defendants.     In  this 
point  of  view,  this  is  to  be  considered  with  reference  to 
third  persons,  as  a  money  payment.     Upon  this  short 
principle,  therefore,  namely,  that  the  course  of  dealings 
between  these  parties,  renders  the  Dartmouth  bank  agents 
for  the  Totness  bank;    and  that  the  entering  of   these 
notes  to  credit  by  the  former  in  favour  of  the  latter,  is 
equivalent  to  payment ;   I  am  of  opinion  that  the  plaintiff 
is  entitled  to  retain  the  verdict  for  the  whole  sum  of  655/. 

HoLROYD,  J. — I  am  of  the  same  opinion.  The  800/. 
paid  by  the  plaintiff  into  the  hands  of  the  defendants, 
was  received  by  the  latter  as  cash,  payable  with  interest; 
and  if  it  had  been  payable  with  61.  per  cent.,  instead  of  3/. 
per  cent.,  it  would  have  borne  such  interest,  without  being 
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1826.        considered  usurious,  not  merely  from  the  time  when  the 
defendants  should  have  actually  received  the  cash  for  the 
notes,  but  from  the  very  moment  they  were  paid  into  the 
defendants'  hands ;  for  they  were  passed  into  their  hands  at 
that  time  as  cash.     I  do  not  mean  to  say,  that  if  the  notes 
*  had  turned  out  to  be  worth  nothing,  and  there  had  been  a 
demand  and  refusal  of  payment,  (agreeably  to  the  custom 
of  merchants  as  applicable  to  promissory  notes),  by  the 
bankers  who  had  issued  them,  the  defendants  would  no^ 
have  had  a  right  to  consider  the  deposit  as  null  pro- 
tanto ;  or  to  recover  upon  the  notes  themselves  as  against 
the   plaintiff  who   had  made  the  deposit,  by  reason  of 
their  being  dishonoured ;    but  this  is  a  different  case. 
Here  the  defendants,  instead  of  sending  a  person  to  obtain 
cash  for  the  notes,  transmit  them  to  the  persons  who  are 
to  pay  them,  not  to  receive  the  cash  in  return,  but  for  the 
purpose  of  being  credited  in  account  with  those  persons 
for  the  amount.     In  the  plain  understanding  of  such  a 
transaction,  that  is,  in  effect,  payment  of  the  notes  by 
the  Dartmouth  bank,  and  holding  the  amount  to  the  cre- 
dit of  the  defendants.     It  is  the  same  thing  exactly  as  if 
the  defendants  had  paid  so  much  cash  into  the  hands  of 
the  Dartmouth  bank,   to  be  placed  to  their  credit  as  an 
account  to  be  drawn  upon.     As  between  the  defendants 
and  the  Dartmouth  bank,  it  is  a  cash  payment ;  for  it  ap- 
pears from  the  case,  that  the  Dartmouth  bank  treated  the 
notes  as  their  own,  by  re-issuing  them,,  which  they  would 
have  no  right  by  law  to  do,  if  they  had  not  become  their 
property  ;  or  if  they  were  not  entitled  so  to  do,  the  amount 
could  have  been  recovered  back  by  the  defendants  as  money 
had  and  received  to  their  use.     Inasmuch,  therefore,  as 
the  800/.  originally  deposited  by  the  plaintiff  with  the 
defendants  in  the  shape  of  notes  must  be  considered  as 
cash,  and  as  those  notes  had  been  actually  paid,  and  the 
amount  thereof  remained  in  the  hands  of  the  Dartmouth 
bank  to  the  use  of  the  defendants,  and  the  Dartmouth 
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bankers  being  in  that  respect,  with  regard  to  receiving  and         i826. 
paying,  the  agents  of  the  defendants,  I  think  the  action  is 
maintainable  for  the  whole  sum  of  656/. 


GiLLARD 


V, 

Wyse. 


LiTTLEDALE,  J.,  concurrcd. 


Postea  to  the  Plaintiff. 


GooDTiTLE,  on  the  demise  of  Roebuck  v.  Oxley. 

lijECTMENT  for  certain  lands,  situate  at  Louth,  in  the      a  devise  of 
county  of  Lincoln.    At  the  trial  before  Park,  J.,  at  the  "^^^^^J^^dC 
last  Lincolnshire  Lent  assizes,  the  case  was  this.      Joseph  .and  their  heirs, 
Xhotram,  by  his  will,  dated  21st  August,  1764,  and  duly  ^^  ihe'^miney 
executed  and  attested  for  the  passing  of  real  estates^  de-  to  be  equally 
vised  as  follows  : — '*  I  give  and  bequeath  to  my  wife,  J,ane  amongst 
Owtram,  all  my  freehold  estate  in  Louth,  for  her  life  ;  and  ^^^^  >'\  *?  ^  ^ 

A  y-t      /•        •'k  .      .  /.       devise  in  joint 

after  her  decease,  to  my  don,  Godfrey  Owtram,  for  his  life ;  tenancy  of  the 

and  at  his  decease,  to  my  grandson,  Joseph  Owtram.     If  it  j^an^in'* 

should  happen  that  my  son,  Godfrey  Owtram,  should  at  common  of 

any  time  marry  Sarah  Sharpe,  now  living  at  Tailly  in  the  ^  ^^^  ^hen 

county  of  Lincoln,  I  leave  him  only  one  shilline:;  and  my  sold:  there- 
-_•;_  _-  .  ,_  ,  °  ,  fore  the  heir 

freehold  estate  1  then  give  and  bequeath  to  my  grandson,  at  law  of  il. 
Joseph  Owtram;  and,  if  my  son,  Godfrey  Owtram,  should  ^^JJ^g^g^^ent 
many  any  other  wojnan,  have  a  son  lawfully  begotten,  and  for  the  land, 
my  grandson  should  die  without  male  heir,  then,  his  second  J'l^cTevH^^"^ 
son  shall  have  all  my  said  freehold  estate ;  and  out  of  my  dence  of  the 
personal  estate,  I  give  and  bequeath  to  my  grand-daughter,  ^  q^ 
Mary  Owtram,  SOL,  on  condition  she  behaves  well,  and 
marries  to  her  father's  approbation  and  consent.     My  son, 
Godfrey    Owtram,  shall  keep  the  money  while  he  lives ; 
and  if  it  should  happen  that  my  son,  Godfrey  Owtram,  die 
without  heirs  male,   then,  I   give  and  bequeath  all  my 
estate   to  my  sister,  Jane  Rogers,  Hannah  Scothern,  and 
Joseph  Owtram,  the  son  of  Godfrey  Owtram,eLnd  their  heirs, 

VOL.    VII.  2  N 
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1826.  to  be  sold,  afid  the  money  to  be  equally  divided  amongst  them." 
The  testator  died  in  1765,  without  altering  or  revoking  hia 
said  will,  leaving  his  wife,  Jane,  him  survivjpg.  Upon  her 
OxLEY.  death,  in  1 776,  Godfrey  Outram  took  possession  of  the  estate, 
and  continued  to  receive  the  rents  until  his  death  in  18(97, 
*  when  his  son,  Joseph  Owtram,  took  possession,  and  conti- 
nued to  receive  the  rents  until  1809,  when  he  died  without 
issue,  but  leaving  a  will,  by  which  he  devised  ''  to  Edward 
Shelton,  of  Great  Grimsby,  merchant,  all  my  messuages, 
closes,  lands  and  hereditaments,  of  which  I  may  die  pos- 
sessed," chargeable  as  in  the  will  mentioned.  Under  this  de- 
vise, Edward  Shelton  took  possession  of  the  estate  devised  as 
above  by  the  original  testator,  Joseph  Owtram,  and  after- 
wards sold  the  same  to  the  defendant,  who  thereupon 
took  possession  thereof.  The  plaintiff  claimed  as  heir  at 
law  of  Hannah  Scothem,  one  of  the  three  devisees  in  re- 
mainder under  the  will  of  the  original  testator,  and  of 
whom  she  was  alleged  to  have  been  the  survivor ;  but  no 
evidence  being  produced  at  the  trial  of  the  deaths  of  the 
two  other  devisees,  the  learned  judge  was  of  opinion  that 
the  plaintiff  had  made  out  no  title,  and  therefore  directed  a 
nonsuit. 

Vaughan,  Serjt.,  in  Easter  term  last,  obtained  a  rule 
nisi  for  setting  aside  the  nonsuit,  and  for  a  new  trial. 

Denman,  C.  S.,  now  appeared  to  shew  cause,  but  the 
Court  desired  to  hear 

Vaughan,  Serjt.,  in  support  of  the  rule.  The  ground 
upon  which  the  nonsuit  proceeded  was,  that  the  learned 
judge  construed  the  devise  in  remainder  as  a  devise  in  joint 
tenancy,  and  therefore  considered  evidence  of  the  deaths 
of  all  the  joint  tenants  necessary.  Now,  in  the  first 
plaee,  admitting  that  the  devise  was  in  joint  tenan<:y» 
direct  proof  of  the  deaths  of  the  other  joint  tenants  was 
not  requisite ;  for  after  such  a  lapse  of  years,  and  undor 
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such  circumstances  as  appeared  in  this  case,  their  deaths         1326. 
might  have  been  presumed ;  and  at  least  that  question 
ought  to  have  been  left  to  the  jury ;  Doe  v.  Jesson  (a),  and  v. 

Doe  V.  Griffiths  (6).  But,  in  the  second  place,  the  learned  Oxlet. 
judge  was  mistaken  in  his  construction  of  the  will,  for  it  is 
clear,  from  the  language  of  the  testator,  that  he  intended 
these  three  parties  to  take,  not  as  joint  tenants,  but  as 
tenants  in  common.  He  gives  "  all  the  estate  to  them, 
and  their  heirs,  to  be  sold,  and  the  money  to  be  equally 
divided  amongst  them.''  Now  that  clearly  contemplated 
a  division  of  the  estate  among  the  three,  and  constituted 
them  tenants  in  common  ;  and  in  that  case,  the  lessor  of 
the  plaintiff,  whose  title  as  heir  at  law  of  Hannah  Scot  hern 
was  not  disputed,  was  clearly  entitled  to  recover  for  one 
third  part  of  the  estate.  In  either  view  of  the  question, 
therefore,  it  is  submitted  that  there  is  good  ground  for 
sending  the  case  for  the  consideration  of  another  jury. 

Ba YLKY,  J. — I  am  clearly  of  opinion  that  the  three  de- 
visees were  joint  tenants,  and  not  tenants  in  common,  of 
the  land  devised,  and,  therefore,  that  this  rule  must  be  dis- 
charged.    The  plaintiff  claims  as  grandson  and  heir  at 
law  of  one  of  the  three  devisees,  whose  death  is  admitted ; 
and  if  the  land  was  devised  to  those  parties  as  tenants  in 
common,  he  is  entitled  to  recover  one  third  part  of  the  land. 
But  was  the  land  so  devised  ?     I  think,  clearly  not.     It  is 
devised^  in  the  exact  words  of  the  will,  "  to  my  sister, 
Jane  Rogers,  Hannah  Scot  hern,  and  Joseph  Owtram^  the 
son  of  Godfrey  Owtratn,  and  their  heirs,  to  be  sold,  and 
the  money   to  be  equally  divided  amongst  them."    As 
respects  the  land,  it  is  clear  to  me  that  this  is  one  joint 
devise,  and  that  there  is  no  division  or  appointment  except 
as  respects  the  personal  efiects,  the  money  which  might  be 
the  produce  of  the  land  when  sold.     In  so  construing  the 
will,  it  seems  to  me  that  we  are  plainly  effectuating  the  intent 
and  object  of  the  testator ;  for,  supposing  one  of  the  devisees 

(a)  6  East,  80.  (6)  15  East,  293. 
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1826.         had  died  without  issue,  in  the  lifetime  of  the  testator,  the 
''*""'*''       devise,  if  several  and  not  joint,  would,  as  to  that  one^  have 
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V.  been  a  lapsed  devise ;  or,  suppose  he  had  then  died  leaving 

^^^^*  issue  an  infant  child,  the  land  could  not  legally  have  been 
sold  until  that  child  had  attained  the  age  of  21 ;  and  the 
main  object  of  the  testator,  namely,  the  sale  of  the  land^ 
and  the  division  of  the  money,  must  have  been  delayed 
during  the  whole  of  that  interval.  Then,  if  the  three  de- 
visees were  joint  tenants  of  the  land,  cadit  qusBstio,  for  there 
was  no  evidence  produced  at  the  trial  of  the  decease  of  two 
of  them,  which  it  was  incumbent  upon  the  plaintiff  to  pro- 
duce. If,  therefore,  we  are  right  in  holding  that  this  was 
a  joint  tenancy,  and  not  a  tenancy  in  common,  which  I  am 
quite  satisfied  we  are,  the  nonsuit  was  right,  and  this  rule 
ought  to  be  discharged. 

HoLROYD,  J. — ^The  operation  of  the  will  is  perfectly 
distinct  with  respect  to  the  land  itself,  and  the  produce  of 
it  when  sold.  Of  the  first,  it  creates  the  devisees  joint 
tenants;  of  the  second,  it  creates  them  tenants  in  common. 
But  the  latter  cannot  be  suffered  to  control  the  former ;  for 
if  it  was,  the  whole  intention  of  the  testator  would  be 
destroyed  at  once. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The  de- 
visees clearly  took  a  joint  estate  in  the  land.  The  words, 
"  to  be  equally  divided  amongst  them,*'  in  the.  will,  apply 
exclusively  to  the  money ;  they  have  no  reference  to  the 
land.  In  Prince  v.  Heylin  (a),  the  rents  of  the  land  were 
by  the  will  to  be  divided  among  the  devisees ;  that  was  the 
same  as  if  the  testator  had  directed  the  land  itself  to  be 
divided  among  them :  and  that  constitutes  the  whole  dis- 
tinction between  that  case  and  the  present.  We  are  bound, 
if  possible,  so  to  construe  a  will,  as  to  give  effect  to  the 
whole  of  the  testator's  intention,  and  the  construction  pat 
upon  this  will  effects  that  object ;  for  we  thereby  decide 

(a)  t  Atk.493. 
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that  there  was  a  joint  tenancy  as  to  the  real  estate,  and  a        1826. 
tenancy  in  common  as  to  the  personal  estate,  and  that  the    ^  '^"'*^ 

■'  r  '  GOODTITLE 

devisees  were  only  trustees  of  the  first  for  the  purpose  of         v. 
efiecting  a  sale, 'but  were  cestuis  qui  trust  as  to  the  produce 
of  it  when  sold. 

Rule  discharged. 


OXL&Y. 


Curtis  and  another,  assignees  of  George  Laing,  a 

bankrupt,  v.  Barclay. 

« 

Assumpsit  for  money  had  and  received.    At  the  trial  Where  an 
before  Abbott,  C.  J.,  at  the  London  adjourned  Sittings  general  autho- 
after  Trinity  term,  1823,  a  verdict  was  found  for  the  "*y  ^^feceive 

.  and  sell  goods, 

plaintiffs,  damages  667/.  11«.  6</.,  subject  to  the  opinion  and  out  of  the 
of  the  Court  upon  the  following  case : —  re^^fi^  if 

The  plaintiffs  are  assignees  of  the  estate  and  effects  of  his  advances, 
George  Laing,  a  bankrupt,  under  a  commission  of  bank-  ^nSssion 
nipt,  issued  against  him,  dated  29th  January,  1819.    The  the  costs  of  an 
act  of  bankruptcy  was  committed  in  the  early  part  of  Ja-  reference 
nuary.    1819.    The  commission,  although  issued  in  Ja-^^^^^' 

•^'  .J  against  a 

nuary,   was  not  opened  until  Slst  August,  1819.      The  wrong-doer, 
bankrupt  carried  on  business  in  London  as  a  merchant,  JH A!!!  i!*^ 

*  '  tne  possession 

and  exported  a  considerable  quantity  of  goods  to  the  West  of  the  goods, 

Indies,  in  the  month  of  September,  1818.     «/<am6«  Z^img  cu„ed  for  the 
was  the  agent  of  the  bankrupt,  and  had  the  superintend-  recovery  of 
ence  and  management  of  the  merchandize  so  exported,  legal  charges 
In  the  month  of  September,  1818,  the  bankrupt  and  the  "P^^^^^^^j 
house  of  the  defendant,  which  then  consisted  of  himself  may  be  set  off 
and  his  brother,  (since  deceased),  carrying  on  business  ^^^^j^^^^?^^^ 
under  the  firm  of  Barclay,  brothers,  came  to  the  arrange-  brought 
nicnt  set  forth  in  the  following  documents,  then  signedjby  by  his  princi- 

proceeds  of  the  goodb. 
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London,  Sept.  3,  1818. 

Mr.  James  Laing, 

Demerary. 

Sir, 

Mr.  George  Laing  of  this  city  has  done 

us  the  favour  to  give  us  your  address,  and  has  made  to  us 

the  foUoviring  proposition  in  your  behalf;   viz.,  that  we 

should  give  you  a  letter  of  credit  to  the  extent  of  30,000/. 

in  order  to  enable  you  to  purchase  produce  to  load  to  this 

port  the  William  Penn,  the  Henry,  and  the  Susan,  now 

on  their  voyage  to  your  colony — that  we  should  accept 

your  drafts  on  us  at  90  days'  sight,  on  receiving  invoice 

and  bill  of  lading,  with*orders  for  insurance  to  the  extent 

of  90/.  per  ton  for  coffee,  28/.  per  ton  for  sugar.  Is.  6d.  per 

gallon  for  rum,  and  Is.  6d.  per  lb.  for  cotton,  and  he 

directs  that  the  balance  of  the  proceeds  of  these  cargoes, 

after  deducting  our  advances,  charges,  and  commissioD, 

should  be  paid  to  him,  Mr.  George  Laing.     In  reply  to 

this  proposition,  we  hereby  consent  to  make  the  advance 

required,  upon  the  terms  described  (that  is  to  say,  at  the 

rate  of  905.  per  112  lbs.  British  for  coffee,  285.  per  112 

lbs.  British  for  sugar,  I5.  5^.  per  lb.  British  for  cotton, 

and  I5.  6d.  per  gallon  British  for  rum)  on  receiving  the 

bills  of  lading  filled  up  to  our  order,  with  the  particular  of 

freight  specified,  and  accompanied  by  an  order  for  in« 

surance :  on  receiving  these  documents,  and  no  irr^darity 

appearing,  we  shall  accept  your  drafts  at  the  usual  date  to 

the  extent  of  30,000/. 

Barclay,  brothers. 

On  the  18th  March,  1819,  the  defendant  received  the 
following  letter  and  bill  of  lading  from  James  Laing. 
Per  ship  Richard  for  London  direct. 

Demerary,  23d  Jan.  1819. 
Messrs.  Barclay,  brothers. 
'       Gentlemen, 

I  had   the  pleasure  on  the  15th 
instant  ordering  insurance  per  Susan,  D.  Gibson,  to  ex- 
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tent  of  800/.  sterling,  and  now  beg  leave  to  wait  on  you 
with  bill  of  lading  for  41  puncheons  of  rum,  and  14  half- 
tierces  of  coffee,  being  the  whole  I  could  get  on  board  the 
Susan.  You  will  please  observe  that  this  shipment  comes 
far  short  of  the  sum  insured,  so  that  you  will  have  to 
cancel  250/.  at  least,  or  transfer  the  interest  in  the  policy 
to  the  brig  Henry,  W.  Lowes,  master,  now  loading,  by 
which  vessel  you  will  receive  a  shipment  of  considerable 
magnitude,  of  which  I'll  timely  advise,  as  well  of  any  bill 
I  may  be  obliged  to  draw  on  account  of  the  present  pro- 
duce per  Susan, 

James  Laing. 

The  Susan  had  been  chartered  by  the  bankrupt.  The 
ship  arrived  in  London,  with  the  goods  mentioned  in  the 
bill  of  lading,  in  April,  1819.  The  defendant  demanded 
them  of  the  captain  as  consignee  under  the  bill  of  lading. 
The  captain  claimed  to  have  a  lien  on  the  goods  for  the 
freight  due  to  him  under  the  charter-party.  The  defend- 
ant refused  to  pay  more  than  the  freight  due  under  the 
bill  of  lading,  and  upon  the  captain's  refusal  to  deliver  the 
goods  upon  receipt  of  such  freight,  the  defendant  and  his 
late  partner,  on  17tli  April,  1819,  brought  an  action  of 
trover  in  their  own  names  against  the  captain  for  the  non- 
delivery pursuant  to  the  bill  of  lading.  The  cause  was 
referred  to  the  arbitration  of  two  barristers  at  law^  but  no 
award  being  made,  the  cause  was  tried,  and  a  verdict  ob- 
tained in  favour  of  the  present  defendant,  and  his  said 
late  partner,  who,  in  pursuance,  received  the  proceeds  of 
the  goods  from  a  broker,  who  had  been  employed  by 
consent  of  the  defendant  and  the  captain,  to  receive  the 
proceeds  of  the  sale  of  the  goods,  and  retain  the  same,  as  a 
stakeholder.  The  proceeds,  amounting  to  737/.  2s.  8d., 
were  paid  to  Messrs.  Reardon  and  Davis,  the  attornies 
for  the  now  defendant,  on  the  28th  November,  1820,  and 
by  them  paid  over,  or  accounted  for,  to  the  defendant. 
The  costs  of  insurance,  and  other  charges,  which  the  de- 
fendant was  entitled  to  retain,  and  be  reimbursed,  out  of 
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1826.       the  said  proceeds,  amounted  to  67/.  lis.  2d.    The  costs 
^""*^     incurred  by  the  defendant,  in  the  cause  and  arbitration, 
and  another  amounted  to  167/.  lis.  6d,    The  now  defendant  has  not 
Barclay     ^^^  ^^le  to  obtain  payment  of  these  costs  from  the  cap- 
tain, who  is  insolvent,  in  Scotland.     In  May,  1819,  the 
defendant  received  the  following  letter  from  James  Laing. 

Demerary,  10th  March,  1819. 
Messrs.  Barclay,  brothers. 

1  annex  a  copy  of  my  letter  p^r  brig  Henry, 
and  inclose  duplicate  bill  of  lading  per  the  said  vessel.  I 
beg  leave  to  advise  my  draft  on  you,  4th  instant,  favour 
of  George  Ross,  esq.,  at  six  months'  sight,  exchange  12 
per  500/.  sterling :  having  an  opportunity  of  placing  a  bill 
of  that  extended  sight  I  avail  myself  hereof,  to  which 
please  pay  the  necessary  attention. 

James  Ijoing. 
The  bill  of  exchange  referred  to  in  the  above  letter, 
which  was  the  only  one  drawn  by  James  Laing,  was  after- 
wards presented  for  acceptance  to  the  defendant,  who 
refused  to  accept  the  same.  On  2d  July,  1819,  the  de- 
fendant received  the  following  letter  from  James  haing, 

Demerary,  llth  May,  1819. 
Messrs.  Barclay,  brothers,  London. 
Gentlemen, 

Please  pay  over  to  Mr.  George  Laing 
the  balance  of  proceeds  of  West  India  produce  shipped 
by  me  to  your  address,  per  brig  Susan  and  Henry. 

James  Laing, 
On  I6th  August,  1819,  the  defendant  received  a  letter 
from  James  Laing,  complaining  of  the  refusal  to  accept 
the  bill  for  500/.,  and  stating,  that  in  consequence  thereof, 
he  must  decline  making  any  further  shipments*  After 
the  defendant's  refusal  to  accept  the  bill,  James  Laing 
procured  it  to  be  paid  by  the  defendant,  out  of  funds  be- 
longing to  himself,  and  commenced  an  action  against  the 
defendant  to  recover  the  damages  which  he  alleged  he  had 
sustained  by  the  defendant's  refusal  to  accept  the  bill; 
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and  he  obtained  a  verdict  against  the  defendant  for  625/. , 
viz.,  500/.  amount  of  the  bill,  and  25/.  damages,  and  ulti- 
mately recovered  a  judgment  thereupon  for  that  sum  and 
costs,  which  the  defendant,  in  Hilary  term,  1823,  paid  (a). 
The  defendant  has  paid  4s.  6d.  into  Court,  and  if  he  is  en- 
titled to  set  off  against,  or  to  deduct  from,  the  demand  in 
this  cause,  the  said  sum  of  167/.  lis.  6d.,  the  amount  of 
the  said  costs,  and  also  the  said  sum  of  500/.,  the  amount 
of  the  said  bill  of  exchange,  the  plaintiffs'  demand  will  be 
satisfied  by  such  payment  into  Couct  and  set-off. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
defendant  is  entitled  to  set  off,  or  to  deduct,  in  this  action, 
the  said  sum  of  167/.  lis.  6d.,  or  the  said  sum  of  500/. 
If  the  Court  shall  be  of  opinion  that  the  defendant  is  en- 
titled to  set  off  either  of  those  sums,  but  not  the  other, 
the  verdict  is  to  be  reduced  by  deduction  of  the  set-off  so 
allowed ;  but  if  the  Court  shall  determine  that  the  defend- 
ant is  entitled  to  set  off  both  those  sums,  a  nonsuit  is  to 
be  entered. 

JP.  Pollock,  for  the  plaintiffs.  It  must  be  admitted  that 
the  defendant  is  entitled  to  set  off  the  500/.,  the  amount  of 
the  bill;  but  the  167/.  lis.  6d.,  the  amount  of  the  costs, 
stands  on  very  different  grounds.  A  portion  of  the  latter 
sum  consists  of  the  costs  of  the  reference  of  the  action 
brought  by  the  defendant  against  the  captain,  which  nei- 
ther the  one  had  ^ny  Tight  to  receive,  nor  the  other  any 
obligation  to  pay;  for,  in  the  first  place,  no  award  was 
ever  made,  and  therefore  the  reference  turned  out  altoge- 
ther nugatory  and  abortive,  and  in  the  second  place,  the 
reference  was  made  subsequently  to  the  issuing  of  the  com- 
mission against  George  Laing,  when  the  defendant  had  no 
power  or  authority  to  make  it.  And  the  latter  observation 
applies  as  well  to  the  costs  of  the  action,  as  to  those  of  the 
reference.  The  moment  the  commission  of  bankrupt  is- 
sued against  George  Laing,  the  defendant's  character  and 

{a)  Laing  v.  Barclay.    Ante,  vol.  ii.  530. 
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1826.        authority,  and  rights,  as  his  agent,  ceased  and  expired,  and 
^^^^^       be  was  not  entitled  to  retain  the  goods  at  all,  except  in  the 

and  another    nature  of  a  lien,  as  an   indemnity  for  his  own  claim. 

Barclay  Then,  charges  incurred  in  prosecuting,  whether  before  the 
Court  or  before  an  arbitrator,  an  action  for  the  recovery  of 
those  goods,  cannot  be  set  off  against  the  claim  of  the  as- 
signees to  the  surplus  'proceeds  of  the  goods,  after  satisfy- 
ing so  much  of  the  defendant's  claim  as  existed  before  the 
bankruptcy.  At  all  events,  the  costs  of  the  reference 
cannot  be  so  set  off,  because  they  were  incurred  after  the 
bankruptcy,  and  were  besides  a  frivolous  and  unnecessary 
expense,  and  one  which  it  was  not  properly  within  the 
scope  of  any  £^nt  to  incur. 

Campbell,  contrclv    There  is  no  distinction  between  the 
costs  of  the  action  and  those  of  the  reference.    Hiey  were 
both  fairly  and  bon&  fide  incurred  for  the  benefit  of  all  the 
creditors,  and  are  both  the  legitimate  subjects  of  8et-K>ff  in 
this  action.    This  is  an  action  of  assumpsit  for  money  had 
and  received ;  an  equitable  action,  in  which  the  plaintiffi 
can  recover  no  more  than  they  are  in  equity  and  in  con- 
science entitled  to  receive.     What  money  did  the  defend- 
ant ever  receive  to  the  use  of  the  assignees,  or  of  the  bank- 
rupt ?  Neither  the  one  nor  the  other  had  ismy  claim  against 
him  beyond  the  net  balance  of  the  proceeds,  after  deduct- 
ing all  his  advances,  charges,  and  commission ;  and  that 
balance  he  has  paid  into  Court.     Then  the  only  question 
is,  whether  these  costs  are  charges  properly  incurred  by 
the  defendant  in  respect  of  the  goods,  within  the  fair 
meaning  of  the  term;  and  it  is  difficult  to  conceive  upon 
what  ground  it  can  be  denied  that  they  are.   The  legal  pro- 
perty in  the  goods  was  vested  in  the  defendant,  by  the 
delivery  to  him  of  the  bill  of  lading ;  and  the  expense  of 
making  them  available  to  him  as  a  security  for  his  ad- 
vances, must  be  considered  as  a  reasonable  part  of  his 
charges.    The  plaintiffs,  therefore,  have  been  already  paid 
all  they  are  entitled  to,  namely,  the  net  balance  of  the 
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proceeds  of  the  goods,  and  this  action  is  not  maintain- 
able. 

F.  Pollock,  in  reply.  The  legal  property  in  the  goods 
never  vested  in  the  defendant;  he  was  a  mere  agent,  and 
held  them  only  in  that  character.  The  property  in  the 
goods  remained  in  the  bankrupt,  down  to  the  time  of  his 
bankruptcy,  and  from  that  moment  vested  in  the  plaintiffs, 
as  his  assignees.  Suppose  the  defendant  had  become 
•bankrupt  with  tlie  goods  in  his  possession ;  would  they 
have  passed  to  his  assignees  ?  Clearly  not :  for  he  had  only 
a  special  and  limited  property  in  them ;  he  could  only  hold 
them,  dther  as  an  agent  for  George  Laing,  or  as  a  security 
for  his  own  advances.  Then,  it  is  impossible  to  say  that 
these  costs  were  properly  incurred,  either  as  an  act  done 
for  the  benefit  of  aU  the  creditors,  or  as  a  bon&  fide  charge 
upon  the  goods  themselves. 
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Judgment  was  afterwards  delivered  by 

Batlby  J.  This  was  an  action  by  the  assignees  of 
George  Lah^,  against  the  defendant,  as  the  surviving 
partner  of  his  brother,  to  recover  two  sums ;  one  of  600/. 
and  the  other  of  167/.  lis.  6J. ;  and  the  question  was, 
whether  the  defendant  was  entitled  to  set  off,  against  the 
plaintifis'  demand,  the  sum  of  600/.,  the  amount  of  a  bill 
of  exchange,  which  the  defendant's  house  had  paid,  and 
the  sum  of  167/.  Il8.6d.,  the  amount  of  certain  oosts 
which  the  defendant's  house  had  incurred ;  or  either  of 
them.  The  plaintiffs  had  a  verdict  for  667/.  lis.  6d., 
which  included  both  the  sums  I  have  mentioned,  and 
which  was  the  balance  of  a  sum  of  767/.  2s.  8d.,  received 
by  the  defendant's  attomies,  for  the  defendant's  house, 
after  the  bankruptcy  of  George  Laing,  as  the  proceeds  of 
certain  goods  shipped  from  Demerary  by  James  Laing,  in 
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the  month  of  January,  1819.  The  facta  relating  to  those 
goods,  gave  rise  to  the  questions  in  this  cause ;  and  they 
were  these : — In  the  month  of  September,  1818,  it  was 
agreed  between  James  Laing  and  the  defendant's  house, 
that  the  latter  should  accept  bills  to  be  drawn  upon  them 
by  the  former,  to  the  extent  of  30,000/.,  on  their  receiving 
bills  of  lading,  made  out  to  their  order  for  West  Indian 
produce ;  and  that  after  deducting  their  advances,  charges, 
and  commission,  the  balance  should  be  paid  to  George 
Laing.  The  object  of  this  arrangement  was,  that  they  - 
might  sell  the  goods  and  reimburse  themselves  the  amount 
of  the  money  they  advanced  on  the  bills  of  exchange. 
In  pursuance  of  this  agreement,  goods  were  shipped  at 
Demerary,  and  bills  of  lading  making  them  deliverable  to 
the  defendant's  house,  upon  their  paying  the  freight,  were 
transmitted  to  them ;  and  a  bill  of  exchange  for  500/. 
was  drawn  by  James  Laing  upon  the  defendant's  house, 
which  they  were  eventually  compelled  to  pay.  The  a- 
mount  of  that  bill  constitutes  one  of  the  sums  sought  to 
be  recovered  in  this  action  ;  but  the  claim  as  to  that  was, 
upon  the  argument  of  the  case,  candidly  and  properly 
abandoned ;  and  the  question  is  now  really  confined  to 
the  other  sum  of  167/.  lis.  6d.  -  The  facts  with  respect  to 
that  sum  were  these.  When  the  goods  shipped  by  the 
Susan  arrived,  which  was  in  the  njionth  of  April,  1819, 
the  Captain  wrongfully  refused  to  deUver  them  according 
to  the  terms  of  the  bill  of  lading,  namely,  upon  payment 
of  freight  for  the  goods,  and  insisted  upon  payment  of  the 
whole  freight  under  a  charter-party.  In  compelling  him 
to  deliver  the  goods,  the  defendant's  house  incurred  an  ex- 
pense of  167/.  11^.  6d* ;  which  was  expended,  partly  in 
the  costs  of  the  action  they  brought  s^ainst  him,  and 
partly  in  the  costs  of  an  unsuccessful  reference  of  that  ac- 
tion. It  was  contended  in  argument,  that  there  was  a 
distinction  between  these  two  species  of  costs,  and  that 
even  if  the  defendant  was  entitled  to  set  off  the  costs  of 
the  action,  he  could  not,  at  all  events,  set  off  the  costs  of 
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the  reference.     The  validity  of  that  distinction  depends, 
as  it  appears  to  us,  upon  the  power  which,  under  all  the 
circumstances,^  the  bills  of  lading  gave  to  the  defendant's 
house ;  for  if  the  effect  of  the  bills  of  lading  was  to  autho- 
rise the  defendant's  house  to  act  for  the  benefit^ of  all  par- 
ties interested,  and  to  protect,  not  only  their  own  rights, 
but  the  rights  of  those  also  to  whom  the  property  would 
belong,  when  their  rights  should  be  satisfied ;  then,  they 
would  be  entitled  to  reimburse  themselves  all.  these  ex- 
penses out  of  the  proceeds,  whenever  they  yielded  a  profit. 
Now,  was  not  that  the  effect  of  the  bills  of  lading  ?     In 
the  first  instance,  undoubtedly,  the  bills  of  lading  entitled 
them  exclusively  to  the  possession  of  the  goods :  but,  was 
that  possession  to  be  for  their  own  benefit  only ;  to  give 
them  the  entire  property  ?  Clearly  not.  They  were  first  to 
pay  themselves ;  but  as  soon  as  their  demand  was  satisfied, 
their  right  expired :  and  whatever  remained  was  to  be  paid 
over  to  George  Laing,    The  possession  of  the  goods  was 
withheld  by  a  wrong-doer,  and  the  defendant's  house  then 
stood  in  a  twofold  character ;  they  had  a  right  for  their 
own  benefit,  and  it  was  their  duty  for  the  benefit  of  George 
Laing,  to  take  proper  steps  to  compel  the  delivery  of  the 
possession  i  and  if  so,  the  expenses  properly  incurred  in  ob- 
taining the  possession  constituted  a  bon&  fide  charge  upon 
the  goods.    They  were  to  be  repaid  out  of  the*proceeds  of 
the  goods  the  advances  they  had  made ;  but  the  goods 
could  pay  them  nothing  until  they  came  into  their  posses- 
sion :  and  when  they  did  get  possession,  these  expenses 
had  been  incurred  in  obtaining  possession.    Repayment  of 
a  party  cannot  be  said  to  begin,  until  the  discharge  of 
such  expenses  is  entire  and  complete.     If  a  debtor  as- 
sign a  claim  for  500/.  to  a  creditor,  and  the  creditor  una- 
voidably incurs  an  expense  of  100/.  in  recovering  the  500/., 
how  much  is  his  debt  diminished  ?     Not  500/.,  the  sum 
that  he  recovers,  because  400/.  is  all  that  really  goes  into 
his  pocket ;  therefore  his  debt  is  diminished  to  the  extent 
of  400/.  only.     So  here,  what  ultimately  went  into  the 
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pockets  of  the  defendant's  house>  was  not  the  667/.  1  Is.  6d., 
which  the  goods  produced,  but  the  600/.  only,  which  it  is 
admitted  they  have  a  right  to  keep  to  reimburse  themselves 
the  payment  of  James  Laing*$  bill.  They  were  in  a  situ- 
ation of  considerable  difficulty  at  the  time  when  the  goods 
arrived.  The  captain,  who  had  been  selected  by  James 
Ltting,  but  who  was  George  Laing's  agent  in  this  matter, 
wrongfully  refused  to  deliver  the  goods.  The  commission 
of  bankrupt  against  George  Laing  had  issued,  although 
it  had  not  been  opened,  at  that  time :  he  therefore  was 
not  in  a  situation  to  offer  any  advice;  and  as  his  assignees 
were  not  then  appmnted,  there  really  was  no  person  to 
whom  the  defendant's  house  could  apply  for  advice  or 
guidance,  as  to  the  course  they  should  pursue.  Under  such 
circumstances,  we  think  they  were  justified  in  adopting 
the  measures  they  adopted.  If  any  part  of  these  costs  had 
been  wantonly  or  improperly  incurred ;  if  the  reference 
had  been  a  fraudulent  or  unnecessary  step ;  if  there  had 
been  any  negligence  or  misconduct  on  the  part  of  the  de- 
fendant's house;  these  were  all  questions  peculiarly  for 
the  consideration  of  the  jury,  and  would  doubtless  have 
been  left  to  them.  But  no  such  imputation  has  even  been 
thrown  out ;  and  that  being  the  case,  we  are  of  opinion, 
that  the  defendant  is  entitled  to  set  off  the  whole  sum  of 
167/.  lis.  6c/.,  as  well  as  the  sum  of  500/.,  in  this  action ; 
and,  consequently,  that  a  nonsuit  must  be  entered. 


Judgment  of  nonsuit. 


^^26.  Williams,  gent.,  one,  &c.,  v.  Jones. 

Bv  memo-    IJECLARATION,  in  assumpsit  upon  a  special  agreement 
t^N^Ur,  Stated,  that  heretofore,  to  wit,  on  11th  November,  1822,  at 

1822,  w4.,  an  ,  ,     r,    ^ . 

attorney,  agreed  with  B.,  for  a  valuable  consideration,  to  take  C,  (the  son  of  B.),  into 
partnership,  as  attornies  and  iolkUonfor  ienyemrt,  and  to  allow  him  a  moiety  of  the  pro- 
fits. The  memorandum  did  not  state  when  the  partnership  was  tb  commence.  €.  was 
not  admitted  an  attorney  until  April,  1823,  hut  he  conducted  the  business  in  the  name  of 
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Tarvnh  in.  the.  county  of  Chester,  by  a  oeiiain  memoran-  ia26. 
dnm.  of  agreement  then  and  there  entered  jn  to  between 
plaintiff  and  defendant,  plaintiff,  in  consideration  of  260/. 
in  hand  paid  by  defendant,  and  100/.  to  be  paid  by  defend- 
ant within  two  years  from  the  date  thereof,  did  agree  to 
take  one  Thomas  Jones,  the  son  of  defendant,  into  partner- 
ship, as  attomiesand  solicitors,  at  Neston,  in  the  said  county 
of  Chester,  and  to  giro  him,  the  said  T.  J.,  a  moiety  of 
the  profits  to  arise  from  the  said  partnership,  and  also  one 
half  of  the  profits  to  arise  from  the  hundred  court  of  TFtV 
all,  of  whioh  plaintiff  was  lord,  also  a  moiety  of  the  roy- 
alties appurtenant  thereto ;  the  partnership  to  continue  for 
ten  years ;  and  the  said  memorandum  of  agneement  being 
so  made,  afterwards,  to  wit,  See.,  mutual  premises;  and 
plaintiff,  in  fact,  saitfa,  that  he,  relying  on  the  said  promise 
and  undertaking  of  defendant,  did  afterwards,  to  wit,  on 
&c.,  .at,  &c.,  aforesaid,  take  the  said  T.  J.  into  partnership, 
as  attomies  and  solicitors,  at  N.  aforesaid,  and  hath  always, 
from  the  time  of  making  the  said  agreement,  hitherto  been 
ready  and  willing  to  allow  the  said  T.  J.  suoh  moiety  of 
the  profits  as  in  the  said  memorandum  of  agreement  in  that 
behalf  mentioned,  whereby  defendant,  afterwards,  to  wit, 
on  11th  November,  1824,  at  T.  aforesaid,  according  to  the 
tenor  and  effect  of  the  said  agreement,  and  of  his  said  pro- 
mise and  undertaking,  became  liable  to  pay  to  plaintiff  the 
100/.  in  the  said  memorandum  of  agreement  mentiofted, 
8cc. :  Plea,  non  assumpsit,  and  issue  thereon.  .  At  the 
trial  before  Warren,  C.  J.,  at  the  Chester  spring  assizes, 

A,  (torn  January,  1823.  In  an  action  by  A.  against  B.  for  part  of  the  consideration 
money : — Held,  first,  that  the  agreement,  though  legal  on  the  face  of  it,  upon  proof  of  C 
not  being  admitted  an  attorney  till  after  its  execution,  became  illQ(tal,  within  22  Geo.  2, 
c.  46,  s.  11,  and  void. 

Second,  that  such  proof  was  properly  admitted,  on  the  part  of  the  defendant. 

Third,  that  proof,  on  the  part  of  the  plaintiff,  that  the  agreement  was  to  be  kept  as  an 
escrow,  and  not  acted  upon,  till  after  C.'t  admission,  was  inadmissible,  and  properly 
rejected.    And, 

Fourth,  that  if  such  proof  could  have  been  admitted,  the  declaration,  which  described 
the  agreement  as  one  to  commence  mpr«<en/i,  could  not  be  supported  by  poroj  evidence, 
that  it  was  to  commence  m  fttturo,  the  agreement  being  for  more  than  one  year,  and  the 
whole  of  it,  therefore,  required  to  be  tn  fariting,  by  the  Statute  of  Frauds,  29  CoT'  2,  c.  3, 
s.  4. 
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1826.         1825,  upon  the  productioii  of  the  agteement,  the  coDsider- 
Jr^"^''      ation  for  the  partnership  was  there  stated  to  be, ''  250/.  in 
V.  hand  paid  by  the  said  R-ands  Jones  (the  defendant)  and 

Jones.  IQQl,  paid  by  the  said  -F.  J.,  within  two  years  from  the 
date  hereof;"  and  it  further  appeared,  upon  the  cross-ex- 
amination of  the  plaintiff's  witnesses,  that  Thomas  Jones 
had  not  been  admitted  an  attorney  at  the  time  when  the 
agreement  was  executed,  and  that  he  conducted  one  branch 
of  the  business  in  the  name  of  the  plaintiff,  from  January 
to  April,  1823,  in  which  latter  month  he  was  first  admitted 
an  attorney ;  and  thereupon  four  objections  were  taken  on 
the  part  of  the  defendant :  first,  that  the  declaration  stating 
the  consideration  to  be  ^'100/.  to  be  paid,"  and  the  agree- 
ment stating  it  to  be  "  100/.  paid"  there  was  a  fatal 
variance  between  them ;  second,  that  an  agreement  to  take 
into  partnership  with  an  attorney,  a  person  who  was  not  an 
attorney,  was  illegal  and  void  by  the  statute  22  Geo.  2,  c. 
46,  8.  11 ;  third,  that  an  agreement  to  share  the  profits  of 
a  hundred  court  was  a  violation  of  the  statute  4  Hen.  4, 
c.  19 ;  which  provides,  that  no  steward,  &c.,  of  any  lord  of 
a  franchise  which  hath  return  of  writs,  shall  be  an  attorney 
in  any  place  within  the  franchise;  and  fourth,  that  the 
agreement  was  in  the  same  respect  a  violation  of  the 
statute  5  and  6  Edw.  6,  c.  16,  which  prohibits  the  buying 
and  selling  of  offices ;  and  upon  all,  or  any  of  these 
grounds,  it  was  contended,  that  this  action  was  not  main- 
tainable. The  learned  judge  being  of  opinion  that  the 
second  objection  was  fatal  to  the  plaintifi^'s  right  of  action, 
directed  a  nonsuit  on  that  ground  only,  without  giving 
any  opinion  on  the  other  objections ;  and  rejected  evidence 
on  the  part  of  the  plaintiff  to  shew,  that  the  agreement  was 
not  intended  to  be  acted  upon  till  after  Thomas  Jones  was 
admitted  an  attorney,  but  was  to  have  been  kept  as  an 
escrow  up  to  that  time. 

In  Trinity  term,  1825,  a  rule  nisi  was  obtained  for  setting 
aside  the  nonsuit,  and  for  a  new  trial. 
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D.  F.  Janes,  who  now  appeared  to  shew  cause,  was        ib36. 
stopped  by  the  Court,  who  desired  to  hear  m^^^^' 

»• 

Cros$,  Seijt.,  in  support  of  the  rule,  conAning  himself,       Jones- 
in  the  first  instance,  to  the  question  of  the  legality,  or  ille- 
gality, of  the  contract.    There  is  nothing  illegal  on  the 
&ce  of  this  contract,  and  the  Court  will  not  either  hunt 
after  or  intend  illegality.    The  plaintiff  was,  at  the  time 
when  the  contract  was  made,  a  regular  certificated  attor* 
ney^  though  Th(mtas  Jones,  at  that  moment  certainly  was 
not.    The  substance  of  the  contract  is,  that  the  plaintiff, 
in  consideration  of  a  sum  of  money  to  be  paid  to  him,  will 
take  the  defendant's  son  into  partnership  with  him  as  an 
attorney,  when  he  is  qualified  to  enter  into  such  a  partner^ 
ship,  and  will  allow  him  a  moiety  of  all  the  profits  of  his 
business.     It  is,  therefore,  a  contract  made  for  the  benefit 
of  one  who  was  no  party  to  it,  and  is,  upon  the  face  of  it^ 
l^al.    The  defendant  was  allowed  to  extract,  upon  cross* 
examination  of  the  plaintift^'s  witnesses,  parol  evidence, 
shewing  the  object  of  the  contract  to  be  illegal ;  he  proved 
that  at  the  time  when  the  contiact  was  made,  Thomas 
Janes  was  not  an  attorney ;  and  it  was  then  contended  that 
the  contract  was  illegal  and  void.    It  was  then  open  to  the 
plaintiff  to  give  parol  evidence,  shewing  the  real  intention 
of  the  contracting  parties,  and  the  legality  of  the  contract 
itself;  he  proved  that  Thomas  Janes  had  actually  served 
the  whole  of  his  clerkship  with  an  attorney,  and  that  he 
was  in  a  very  short  time  after  the  date  of  the  contract, 
about  to  be  admitted  an  attorney,  and  he  proposed  to 
give  evidence  of  other  facts  which  would  have  established, 
beyond  all  doubt,  that  the  contract  was  one  to  commence, 
not  in  prsBsenti,  but  in  future,  and  was  not  intended  to  be 
acted  upon  till  after  Thomas  Jones  should  have  been  ad- 
nutted  an  attorney.     Now,  the  latter  evidence  would  at 
once  have  rendered  the  contract  legal,  and  was,  therefore,  . 
improperly  rejected.      The  contract  itself  does  not  state 
tvheu  the  term  of  the  proposed  partnership  was  to  begin ; 

VOL.    VII.  2  o 
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1626.        therefore  the  plaintiff  was  entitled,  8o  far,  to  explain  it  by 
parol  evidence.     ILittledak,  J.     It  is  quite  evident  from 
v.  the  language  of  the  contract,  looking  at  that  alone,  that 

Jones.       |.j^^  partnership  was  intended  to  commence  from  the  date 
of  the  agreement ;  and  the  words,  **  from  the  date  hereof/' 
are  not  necessary  to  give  it  that  operation.    That  is  laid 
down  by  Lord  Coke  with  reference  to  a  lease  (a),  and  the 
principle  is  equally  applicable  to  an  instrument  like  this]. 
It  is  not  necessary  that  a  man  should  be  an  attorney,  in 
order  to  be  qualified  to  share  the  profits  of  a  handred 
court.    This  is  an  agreement  not  under  seal ;  and  even  a 
deed  under  seal,  as  a  lease,  for  instance,  may  be  explained 
by  parol  evidence,  so  'fiur  as  to  shew  the  real  date  of  iU 
commencement.     But,  even  if  this  must  be  regarded  as  an 
agreement  to  commence  in  prcoseoti,  where  is  its  illegality, 
and  against  what  law,  written  or  unwritten,  does  it  mili- 
tate ?  IBayley,  J.  Does  it  not  violate  the  provisions  of  the 
statute  22  Geo.  2,  c.  46,  s.  11,  which  provides,  that  no 
sworn  attorney  or  solicitor  shall  suffer  his  name  to  be  used 
by  an  unqualified  person,  to  enable  him  to  practise  as  an 
attorney  or  solicitor ;  and  the  very  object  of  this  agreement 
is,  that  the  plaintiff's  name  shall  be  used  by  Thomas  Jones, 
an  unqualified  person,  for  his  profit].    That  does  not  ap- 
pear upon  the  face  of  the  agreement.     [Bayley,  J.    Be- 
sides, this  question  necessarily  involves  the  question  of 
variance*     The  declaration  describes  the  agreement  as  one 
to  take  Thomas  Jones  into  partnership  imxnediately ;  the 
evidence  which  it  is  contended  ought  to  have  been  received 
«         would,  according  to  the  present  argument,  have  shewn 
that  it  was  an  agrement  to  take  him  into  partnership  at 
some  future  time,  when  he  should  have  been  admitted  an 
attorney  :  so  that,  assuming  the  agreement  to  be  rendered 
legal  by  that  evidence,  the  plaintiff  is  concluded  by  the 
variaBce,.for  then  the  declaration  describes  the  agreement 
quite  differently  from  the  evidence.     Holroyd,  J,    And, 
as  this  is  an  agreement  to  last  for  a  period  exceeding  one 

(a)  Co.  Litt.  45  by  46  6.    See  Steek  y.  Mart    Ante,  vol.  vi.  392. 
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year,  it  must,  be  in  writing  (a) ;  whereas  that  part  of  it 
upon  which  the  present  argument  most  rest^  namely,  that 
it  is  to  commence  in  futnro,  is  not  in  writing,  but  is  sup* 
plied  by  parol  evidence.  [Bayleyj  J.  And  the  whole 
arrangement  is  pregnant  with  mischief;  for  if  Thomas 
Janes  was  to  be  bonnd  to  the  plaintiff,  as  an  attorney,  that 
was  giving  the  latt^  a  consideration,  and  inducement,  to 
make,  whether  true  or  not,  such  representation  as  will  en- 
able the  former  to  qualify  as  an  attorney].  This  point 
cannot  be  carried  further,  and  if  the  Court*  feel  decidedly 
against  the  plaintiff  upon  this,  it  is'  useless  to  argue  the 
other  points  that  arise  in  the  case. 
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Baylby,  J. — None  of  us  entertain  any  dotibt  upon 
this  point.  Where  an  action  is  founded  upon  a  written 
contract,  the  Court  is  to  look  to  the  terin^  of  that  written 
contract,  and  cannot  admit  parol  evidence  to  alter  their 
substance  or  effect.  In  this  case,  the  declaration  describes 
the  agreement  as  one  to  commence  in  prssenti,  and  prima 
fecie  the  parties  appear  by  the  agreement  to  have  been 
attomies  at  the  time  when  it  was  made,  and  to  have  in- 
tended that'^it  should  come  into  operation  from  that  mo- 
ment. This  is,  undoubtedly,  the  effect  of  the  agreement, 
as  it  is  to  be  collected  from  the  language,  both  of  the  de- 
claration, and  the  agreement  itself.  Now,  it  is  said,  thai 
is  not  the  effect  of  the  agreement,  or  the  intention  of  the 
parties ;  but  that  the  contract  was  a  conditional  one,  and 
to  commence  in  future,  namely,  when  one  of  the  parties 
should  have  been  admitted  an  attorney.  When'  was  his 
admission,  as  an  attorney,  to  take  place  ?  That  was  con* 
tingient:  and,  therefore,  though  the  agreement  may  not 
upon  the  face  of  it  appear  illegal,  we  are  bound  to  look  at 
the  state  of  circumstances,  and  the  situation  of  the  parties^ 
at  the  time  when  the  agreement  was  made,  in  order  to 
ascertain  whether  such  an  agreement  could,  or  could  not, 
then  be  legally  entered  into.     Now,  looking  at  the  state  of 

(a)  Boydell  v.  Drummand,  11  East,  142  ;  29  Car.  2,  c.  3;  s.  4. 
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1826.         circumstances,  aud  the  situation  of  the  parties  when  this 
'^'"^^       contract  was  made^  it  is  clearly  within  the  22  Geo.  2,  c. 

Williams  i         •<• 

t;.  46,  8.  11,  and  illegal.    That  section  enacts,  "  that  if  any 

Jones.        gwom  attorney  or  solicitor,  shall  act  as  agent  for  any  per- 
son or  persons  not  duly  qualified  to  act  as  an  attorney  or 
solicitor,  or  permit  or  suffer  his  name  to  be  anyways  made 
use  of  upon  the  account,  or  for  the  profit  of>  any  un« 
qualified  person  or  persons,  or  send  any  process  to  such 
unqualified  person  or  persons,  thereby  to  enable  him  or 
them  to  appear,  act,   or   practise  in  any  respect  as  an 
attorney  or  solicitor,  knowing  him  not  to  be  duly  qualified 
as  aforesaid ;  every  such  attorney  or  solicitor  so  offending 
shaU  be  struck  off  theVoll,  &c.    Now,  it  appeared  here, 
that  from  the  month  of  January,   1823,  Thomas  Joues, 
alone,  managed  the  business  at  one  place,  and  acted  as  an 
attorney  for,  and  in  the  name  of  the  plaintiff,  which  was 
certainly  illegal,  for  he  was  an  unqualified  person  within 
the  meaning  of  the  section,  he  never  having  been  admitted 
an  attorney.    Such  conduct,  if  brought  before  the  Court, 
might  have  operated  to  prevent  his  ever  being  admitted  in 
future,  and  therefore  might  have  prevented  the  agreement 
ever  becoming  legal  :  but  at  all  events  the  agreement  was 
illegal  when  it  was  made,  because  by  the  very  terms  of  it 
the  name  of  the  plaintiff  was  to  be  made  use  of  by  and  for 
the  profit  of  Thomas  Jones,  he  being  an  unqualified  p^nson. 
Then  such  an  arrangement  being  illegal,  the  agreement 
upon  which  it  is  founded  must  be  void,  and  will  not  sup- 
port any  action  arising  out  of  it.    As  to  the  parol  evidence 
offered  by  the  plaintiff,  it  was  clearly  inadmissible,  and 
properly  rejected ;  but  even  if  it  could  have  been  received, 
it  would  not  have  assisted  the  plaintiff,  because  then  there 
would  have  been  a  fatal  variance  between  the  agreement, 
as  set  put  upon  the  record,  and  as  described  by  the  evi- 
dence.   The  nonsuit,  therefore,  was  right,  and  this  rule  for 
setting  it  aside  must  be  discharged. 

HoLROYD,  J. — I   am  entirely  of   the  same  opinion. 
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The  nonsuit  was  clearly  right,  whatever  was  the  real 
intention  of  the  parties ;  bat  we  must  take  their  intention 
to  have  been  that  which  appears  upon  the  face  of  the 
agreement  and  the  record,  namely,  to  enter  into  an 
absolute  agreement  to  commence  in  preesenti.  Parol 
evidence,  therefore,  on  the  part  of  the  defendant,  to  shew 
that  such  an  agreement  was  illegal,  was  properly  admis- 
sible, but  could  not  be  received  on  the  part  of  the  plaintiff, 
to  vary  or  give  a  new  effect  to  the  agreement.  If,  how- 
ever, such  evidence  could  have  been  received,  it  would 
have  produced  a  fatal  variance  between  the  declaration 
and  the  instrument  declared  on ;  and,  therefore,  in  either 
view  of  the  case,  the  action  is  not  maintainable. 


LiTTLBDALE,  J. — I  also  am  of  opinion,  that  the  non- 
suit in  this  case  was  right.  The  agreement  may,  upon  the 
face  of  it,  be  legal ;  but  the  defendant,  in  answer  to  the 
action  founded  upon  it,  clearly  proved  by  parol  evidence 
that  it  was  illegal,  which  he  had  a  perfect  right  to  do- 
The  plaintiff,  perhaps,  was  entitled  to  give  any  parol  evi- 
dence he  could  to  explain  the  agreement,  and  restore  to  it 
its  legal  character;  but  then  he  should  have  described  it 
in  his  declaration  in  the  same  terms  as  he  proposed  to 
prove  it  by  his  witnesses,  and  that  he  has  not  done.  I 
think  the  plaintiff  would  have*  been  at  liberty  in  point  of 
law,  if  he  could  have  done  so  in  point  of  fact,  to  prove  that 
the  contract  was  kept  as  an  escrow  until  the  admission  of 
the  young  man  as  an  attorney ;  because  then  the  contract 
would  not  have  taken  effect  until  that  time,  and  could  not 
have  been  made  effectual  by  intendment,  though  dated 
before  that  time :  as  was  held  with  respect  to  an  award  in 
the  caae  of  Jennings  v.  Vandeputt  (a).  But  if  he  had 
done  that,  he  still  could  not  have  maintained  this  action* 
because  the  declaration  will  not  apply  to  such  a  construc- 
tion of  the  agreement. 


Bayi>£Y,  J. — I  omitted  to  state  that  the  recent  case  of 

(tf)  Cro.  Car.  263. 
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In  re  Jaques  (a),  is  an  extremely  similar  one  to  the  pre- 
sent, and  is  an  express  authority  to  shew,  that  the  relatiye 
conduct  of  these  parties  was  illegal  within  the  statute  22 
Geo,  2,  c.  46,  8.  11 ;  and  that  being  so,  the  agreement  on 
which  it  was  founded  must  of  course  be  void. 


Rule  discharged. 


(a)  Ante  vol.  ii.  64. 


The  Mayor,  Bailiffs,  and  Burgesses   of  Liter- 
pool  V.  TOMLINSON. 

Covenant.  The  declaration  stated,  that  plaintiffi,  at 
the  time  of  making  the  indenture  of  feo£fment  hereinafter 
mentioned,  to  wit,  on  2l8t  March,  1820,  were  seised  of  and 
in  the  piecce  or  parcel  of  land  with  the  appurtenances  in 
the  indenture  hereinafter  mentioned,  pajrticularly  described 
in  their  demesne  as  of  fee,  and  being  so  seised,  afterwards,  to 
wit,  on,  8cc.,  at,  &c.,  by  a  certain  indenture  then  and  there 


Plaintifis 
enfeoffed  de- 
fendant with 
a  piece  of 
land  bounded 
on  the  west 
by  a  street, 
and  on  the 
east  part  by 
buildings  be- 
longing to 

defendant,  and  made  between  plaintiffs  of  the  first  part,  defendant  of  the 
mw  belonging  ?P<?ond  part,  and  Martin  Hammill  of  the  tbicd  part ;  oae 
to  w,  G.  part  pf  which,  &c.,  (profert),  for  the  consideration  therein 
venanted  mentioned,  did  enfeoff  and  convey  to  defendant,  his  beirs, 

"thathe  would  ^    jjj  ^jjj^j  piece  or  parcel  of  land  situate  and  beinir  on 

not,  at  any  .nx  t 

time  after  the  the  east  side  of  Juggler  street  in  Liverpooli  bounded  on 

pmnTt^or'  ^^^  north  by  ground  belonging  to  plaintiffs,  on  the  south 

suffer  any  by  ground  belonging  to  Messrs.  Park  and  Fletcher,  and  on 

door  to  be  ^®  ^^^^  ^^  P^^  ^7  buildings  belonging   to  defendant* 

opened  or  put  and  in  other  part  by  buildings  belonging  to  Mt.  WiUiam 

pfihe  street."  Gregson,  containing  in  front  to  Juggler  street,  and  at  the 

A  warehouse  \y^Q\^  severally,  67  feet  6  inches,  and  running  in  rear  or 

out  in  the  depth  backwards  on  the  north  side  8  feet  8  inches,  and  on 

It^ging^o  ^.  ^^^  south  side  16  feet,  more  or  less,  together  with  all  and 

G.,  at  the  singular  the  appurtenances  therein  particularly  mentioned. 

eastern  extre- 
mity of  de- 
fendant's land,  about  eight  feet  distant  from,  but  giving  access  to  the  street : — ^Held,  that 
this  was  a  breach  of  the  covenant  bv  defendant,  though  the  premises  in  which  the  door 
was  put  out,  did  not  stand  upon  his  knd,  were  not  in  his  occupation,  an^  were  not  le?e] 
with  the  front  of  the  street. 
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Tb  hold  the  same  with  th^  appurtenances,  unto  defendant, 
his  heirs,  8cc.^  to  the  uses  therein  mentioned ;  and  defendant 
for  himself,  his  heirs,  8cc.,  did  by  the  said  indenture  core- 
nant,  promise,  and  agree  to  and  with  plaintiffs  and-  their 
successors,  that  defendant,  his  heirs,  6ic.>  should  not  nor 
would  at  any  time  or  times  thereafter,  erect  or  build,  or 
cause,  permit,  or  suffer,  to  be  erected  or  built  on  the  said 
piece  or  parcel  of  land  andprennses  thereby  granted,  enfeoffed 
and  conveyed,  any  messuage  or  dwelling-house,  coach- 
house, warehouse,  or  other  building,  which  should  exceed 
the  height  of  64  feet  from  the  pavement  of  the  street  to  the 
eave  of  the  roof.    And  also  that  defendant,  his  heirs,  8ic., 
should  not  nor  would  at  any  time  or  times   thereafter, 
permit  or  mffer  any  warehouse  door  to  be  opened  or  put  out 
to  the  front  of  Juggler  street.     And  also  that  no  entrance 
into  any  of  the  cellars  of  the  buildings  to  be  erected  on 
the  said  piece  of  land  and  premises  thereby   granted^ 
enfeoffed  and  conveyed,  or  any  steps,  should  project  beyond 
18  inches  from  the  wall  of  the  said  buildings ;  as  by  the 
daid  indenture,  amongst  other  things,  more  fally  appears. 
By  virtue  of  which  said  feoffment,  defendant  then  and 
there  became  and  was  seised  of  and  in  the  said  piece  or 
parcel  of  land  with  the  appurtenances  in  his  demesne  as  of 
fee.     And  although  plaintiffs,  &c.,  (performance  by  plain- 
tiffs).     Yet,  protesting,  &c.,  (non-performance  by  defend- 
ant), plaintiffs  in  fact  say,  that  after  the  making  of  the  said 
indenture,  and  while  defendant  was  so  seised  as  aforesaid, 
to  wit,  on  Ist  January,  1822,  at,  &c.,  aforesaid,  defendant 
did  permit  and  suffer,  and  from  thence  hitherto  hath  per- 
mitted and  suffered,  and  still  doth  perinit  and  suffer,  a 
warehouse  door  to  be  opened  and  put  out  to  the  front  of 
Juggler  street  aforesaid,  contrary  to  the  true  intent  and 
meaning  of  the  said  covenant  in  that  behalf  made.     And 
so,  &c.     Plea,  that  defendant  did  not  permit  or  suffer,  nor 
hath  he  permitted  or  suffered,  at  any  time  since  the  making 
of  the  said  indenture,  a  warehouse  door  to  be  opened  or  put 
out  to  the  front  of  Juggler  street  aforesaid ;  and  issue 
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thereon.  At  the  trial,  'before  Holroyd,  J.,  at  the  Lanr 
cosAire  spring  assizes,  1824,  the  jury  found  a  verdict  for 
the  plaintiffs,  damages  one  shilling,  subject  to  the  opinion 
of  the  Court  upon  the  following  case : — 

The  plaintiffs,  being  the  corporation  of  Liverpool,  have 
of  late  years  laid  out  considerable  sums  in  the  purchase 
of  houses,  for  the  purpose  as.  well  of  widening  the  old 
streets  of  Liverpool,  as  of  laying  out  new  streets  therein, 
and  at  the  time  of  making  the  feofiment  stated  in  the  de- 
claration, were  seised  in  fee  of  the  piece  of  land  described 
in  that  feoffment,  and  of  other  land  lying  both  to  the  north 
and  south  thereof,  the  whole  of  which  was  bounded  to- 
wards the  east  by  a  street  formerly  called  Juggler  street, 
but  then  and  [now  Exchange  street  east.  On  the  21  st  <^ 
March,  1820,  the  feoffment  set  forth  in  the  declaration 
was  duly  passed  under  the  common  seal  of  the  said  corpo- 
ration, and  was  also  duly  executed  by  the  defendant,  to 
whom  the  livery  of  seisin  was  given  of  the  said  piece  of  land. 

The  plaintiffs,  on  the  same  last-mentioned  day,  eoLd 
and  conveyed  to  James  Atherton,  of  Everton,  near  Ldver^ 
pool,  merchant;  a  piece  of  land,  situate  and  being  on  the 
north  side  of  Dale  street,  and  east  side  of  Juggler  street, 
bounded  on  the  east  by  buildings  belonging  to  Mr. 
Henry  Renshdw ;  and  on  the  north  by  land  belonging  to 
Messrs.  Park  and  Fletcher^  containing  in  front  to  Dale 
street  13  feet,  and  in  front  to  Juggler  street  190  feet ; 
and  being  in  breadth  at  the  back  or  north  side  17  feet; 
and  containing  by  admeasurement  190i|  square  yards: 
and  covenants  similar  to  those  set  forth  in  the  declaration 
in  this  cause  were  inserted  in  the  feoffment  passed  under 
the  common  seal  of  the  plaintiffs  to  the  said  James  Atber^ 
ton,  to  be  performed  by  him,  bis  heirs,  executors,  admi* 
nistrators  and  assigns. 

The  plaintiffs  also,  previously,  and  on  the  8th  January^ 
1820,  sold  and  conveyed  to  the  said  Messrs.  Park  and 
Fletcher,  a  piece  of  land  on  the  east  side  of  Juggler  street, 
bounded  on  the  north  by  land  lately  sold  by  the  plaintifis 
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to  the  defendanti  and  on  the  south  by  other  land  lately        1896. 

sold  by  them  to  the  siaiid  James  Aikerton,  and  on  the  east 

by  premises  belonging  to  Mr.  John  Gametic  containing  in 

front  to  Juggler  street,  and  at  the  back  severally,  42  feet 

8  inches,  on  the  north  side  16  feet,  and  on  the  south  side   Tomlihsok. 

21  feet ;  and  covenants  similar  to  those  set  forth  in  the 

declaration  in  this  cause  were  inserted  in  the  feoffment 

passed  under  the  common  seal  of  the  plaintififa  to  the  said 

Messrs.  Park  and  Fletcher,  to  be  performed  by  them,  their 

heirs,  executors,  administrators  and  assigns. 

The  defendant  never  erected  or  built  any  thing  whatever 
on  the  piece  of  land  so  conveyed  to  him  by  the  plaintiflb, 
as  aforesaid,  but  in  order  to  make  a  warehouse  belonging 
to  him  of  greater  value,  he  put  out  the  warehouse  door 
mentioned  in  the  declaration;  which  warehouse,  at  the 
nearest  part  to  Juggler  street,  stood  at  the  distance  of 
8  feet  8  inches  from  the  line  of  the  said  street. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover.  If  so,  the  postea  is  to  be 
delivered  to  the  plaintiffs ;  if  otherwise,  to  the  defendant. 

Tindaij  for  the  plaintiffs.  -  The  question  in  this  case  is, 
whether  the  covenant  not  to  suffer  any  warehouse  door  to 
be  put  out  to  the  front  of  Juggler  street,  is  confined  to 
buildings  to  be  erected  on  the  land  purchased  by  the  de- 
fendant of  the  plaintiffs,  or  extends  to  the  buildings  already 
erected  on  his  own  land,  adjoining  that  so  purchased.  On 
the  part  of  the  plaintiffs  it  is  contended,  first,  that  by  the 
spirit  of  the  covenant,  it  was  intended  to  prevent  the  put- 
ting out  a  door  where  the  defendant  has  put  one  out ;  and 
second,  that  by  letter  of  the  covenant,  he  is  precluded  from 
so  doing :  in  other  words,  that  the  covenant  extends  both 
to  the  land  purchased  by  the  defendant  of  the  plaintiffs, 
and  to  his  own  land  and  buildings  adjoining.  The  Court, 
will,  if  possible,  so  construe  the  covenant  as  to  give  full 
effect  to  the  intention  of  the  parties ;  and  one  question  is, 
what  that  intention  was.  -  The  defendant  covenants  that 
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he  will  not  at  any  time  after  the  purchase  permit  <»*  suffer 
any  warehouse  door  to  be  opened  or  put  out  to  the  front  of 
Juggler  street.  In  order  to  bring  the  defendant  within 
the  operation  of  that  covenant,  it  is  not  necessary  that  he 
should  open  a  door  immediately  upon  and  close  to  the  line 
of  the  street ;  the  words  "  in  front  of"  do  not  mean  close 
to  the  street ;  they  mean  merely  ex  adverso,  or  opposite  to 
it;  they  do  AOt  imply  contiguity.  I^.  Johmon,  in  his 
Dictionary,  defines  the  verb  ^*  to  front''  to  mean,  "  to  stand 
opposed,  or  over  against,  any  place  or  thing/'  and  the  ex- 
ample he  gives  from  Addison  is  peculiarly  illustrative  of 
the  present  case :  viz.,  **  the  square  will  be  one  of  the  most 
beautiful  in  Itafyf  when  this  statue  is  erected,  and  a  town- 
house  built  at  one  end  to  front  the  church  that  stands  on 
the  other, *^  The  language  of  this  covenant  therefore  clearly 
shews  the  intention  to  have  been,  that  it  should  extend  to 
all  the  land  occupied  by  the  defendant,  and  the  marked 
difference  of  expression  adopted  in  the  preceding  and  suc- 
ceeding covenants,  strongly  corroborates  that  argum^it ; 
for  they  are  both,  in  express  terms,  confined  to  the  said 
piece  of  land  conveyed  by  the  plaint^s  to  the  defendant: 
whereas  this  makes  no  mention  of  that  piece  of  land,  but 
speaks  generally  of  the  front  ofJnggler  street. 


Parke,  contri.  The  defendant  has  been  guilty  of  no 
breach  of  covenants  The  covenants  all  arise  out  of  the 
purchase  of  a  particular  piece  of  land  by  the  defendant  of 
the  plaintiffs ;  they  all  apply  to  that  piece  of  land ;  and 
they  must  all  be  construed  with  due  attention  to  the  enjoy- 
ment of  that  piece  of  land  by  the  defendant.  If  these 
positions  are  correct,  the  opening  the  door  in  question  was 
no  breach  of  the  covenant.  Covenants  like  these  are  to  be 
construed  strictly ;  for  they  arise  out  of  a  conveyance  in 
fee  of  land,  and  are  introduced  for  the  purpose  of  restricting 
the  feoffee  in  the  use  and  enjoyment  of  the  land  so  con^ 
veyed  to  him.  The  door  in  question  is  not  to  the  front  of 
Juggler  street,  in  the  fair  and   ordinary  sense  of  that 
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expression.  To  the  front  ofs,  street  means,  in  the  actual 
line  of  firontage,  on  a  line  with  the  front.  .  The  language 
of  the  other  covenants  must  be  taken  to  pervade  and 
govern  this,  and  as  they  are  both  expressly  limited  to  the 
piece  €i  land  which  was  the  subject  of  the  eonveyancey 
and  which  is  in  the  actual  line  or  front  of  the  street^  the 
intention  must  have  been,  that  this  shoold  have  the  stEtme 
limitation,  although  the  words  expressive  of  that  intention 
have  been  inadvertently  omitted.  But  there  is  another 
objection  to  the  plaintiffs  recovering  in  this  action.  The 
covenant  is  not  to  permit  or  suffer  certain  acts  to  be  done. 
Now  the  description  of  the  premises  in  the  casei  and  in 
the  declaration^  which  is  part  of  the  case^  shews,  that  the 
door  in  qii^stioa  was  put  out  upon  premises  then  in  the 
occupation,  not' of  the  defendant,  but  of  another  person, 
Mr.  Greg$on.  The  defendant,  therefore,  did  not  permit 
or  suffer  this  door  to  be  put  out  within  the  language  of  the 
covenant,  for  he  could  not]  prevent  its  being  done;  and 
that  which  a  man  has  not  power  to  prevent^  neither  law 
nor  reason  can  hold  him  to  permit  or  suffer,  because  those 
words  imply  that  it  is  done  with  his  consent  and  acqui- 
escence. The  act  done  iu  this  case,  may,  in  the  language 
of  the  law,  be  a  fraud  upon  the  covenant,  or  it  may  lead 
to  a  state  of  things  unprovided  for  by  the  coventot ;  but 
neither  one  nor  the  other  amounts  to  a  breach  of  the  cove- 
nant, or  will  support  an  action  of  which  such  breach  is  the 
cause.     Clifton  v.  Wahmley  (a),  ColUson  v.  Lettsom  (A). 
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Tindal,  in  reply,  was  stopped  by  the  Court 


Bayley,  J. — We  must  construe  this  deed  according  to 
the  language  which  we  find  in  it,  without  taking  into  con- 
sideration other  transactions  of  a  similar  nature  between  one 
of  these  parties  and  third  persons.  The  question  for  us  to 
decide  is,  whether  the  covenant  respecting  warehouse  doors 

(a)  5  T.  R.  564.    See  Doe  v.  Cavan,  Id.  567. 
lb)  2  Marsh  1.    6  Taunt  224. 
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applies  exclusively  to  buildings  to  be  erected  on  the  piece 
of  land  conveyed  to  the  defendant,  or  extends  to  other 
buildings  abutting  on  that  land.  I  am  clearly  of  opinion 
that  it  extends  to  all  the  buildings.  Generally  speaking, 
it  is  the  duty  of  the  plaintiff,  in  a  case  like  this,  to  make 
out  plainly  his  own  intention ;  but  if,  upon  examining  the 
deed,  we  can  ascertain  clearly  what  that  intention  was,  we 
are  bound  to  give  effect  to  it.  We  are  much  aided  in  the 
construction  of  this  deed  by  the  description  given  of  the 
premises  in  the  declaration  and  the  special  case,  and  by 
the  language  of  the  other  covenants  contrasted  with  that 
upon  which  the  question  before  us  arises.  The  description 
of  the  premises  shews  us,  that  when  the  conveyance  was 
made,  neither  the  defendant,  nor  Gregson,  both  of  whom 
occupied  warehouses  abutting  upon  this  piece  of  land,  had 
any  opening  or  access  from  them  to  Juggler  street ;  and 
the  language  of  the  other  covenants,  both  of  which  are  in 
express  terms  confined  to  this  piece  of  land,  differing  in 
so  important  a  particular  from  this  covenant,  shews  us 
that  such  an  omission  could  not  have  occurred  accidentally, 
but  must  have  been  the  effect  of  design.  Then  with  what 
design  could  that  omission  have  been  made?  The  only 
motive  to  be  conceived  is,  to  prevent  the  owner  or  occu- 
pier of  the  warehouses  already  erected,  from  having,  after 
the  conveyance  of  the  land,  any  more  opening  or  access  to 
the  street,  than  they  had  before.  The  defendant  covenants 
''  not  to  permit  or  suffer  any  warehouse  door  to  be  opened 
or  put  out  to  the  front  of  Juggler  street ;''  which  in  my 
view  of  the  case  extends  to  every  warehouse  he  might  have, 
whether  before  or  after  the  conveyance,  and  whether  in 
his  own  occupation,  or  in  the  occupation  of  another.  It 
is  said,  that  as  the  warehouse  in  which  the  door  was  opened 
was  not  in  the  defendant's  occupation,  he  could  not  prevent, 
and  therefore  cannot  be  said  to  have  permitted,  or  suffered, 
the  doing  of  that  act.  But  he  might  have  prevented  it  by 
a  proper  arrangement  with  Mr.  Gregson,  or,  at  least,  he 
ought  to  have  taken  tliat  into  consideration,  before  he  bound 
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himself  by  such  a  covenant.    Then  it  is  said,  that  **  to  the        1826. 

front"  means  to  the  actual  line  and  level  of  the  front  of  the 

street,  and  that  this  door  being  eight  feet  from  the  actual 

front  does  not  come  within  that  description.     But  I  think 

it  clearly  does.    A  door  opening  to  the  front  of  a  street,    Tomlimsok. 

seems  to  me,  in  a  fair  and  ordinary  sense  of  the  words,  to 

mean,  a  door  giving  access  to  the  street;  and  that  whether 

it  is  close  upon  the  street,  or  a  few  feet  backwards  from  it, 

is  perfectly  immaterial.  Now  the  door  that  has  been  opened, 

certainly  gives  access  to  the  street,  which  it  was  the  object 

of  the  covenant  to  prevent ;  and  therefore  the  defendant,  in 

suffering  the  door  to  be  opened,  has  broken  his  covenant,  and 

is  liable  in  the  present  action.     For  these  reasons,  I  am  of 

opinion,  that  the  postea  should  be  delivered  to  the  plaintiffs. 

HoLROTD,  J. — I  am  of  the  same  opinion.  This  is 
clearly  a  breach  of  the  covenant  within  the  letter  of  it,  and 
it  seems  to  me  that  it  is  a  breach  within  the  spirit,  and 
meaning  of  it  also.  It  is  an  established  general  rule,  that  a 
covenant  is  to  be  construed  most  strictly  against  the  co- 
venantor ;  and  it  is  also  a  rule,  that  a  covenant  like  this, 
the  effect  of  which  is  to  restrict  the  covenantor  in  the  use 
and  enjoyment  of  his  freehold,  is  tp  be  construed  strictly 
against  the  covenantee.  But,  the  object  of  this  covenant 
is  plain,  and  must  have  been  evident  to  both  parties  when 
they  entered  into  it,  namely,  to  prevent  any  access  to  the 
street,  from  any  warehouse  on,  or  abutting  upon,  the  land 
conveyed  ;  and  whether  such  access  was  obtained  by 
means  of  a  door  in  the  line  or  front  of  the  street,  or  stand- 
ing a  short  distance  from  it,  could  not  make  any  difference 
in  that  object.  Now  that  object  the  defendant  has  de- 
feated, and  therefore  has  been  guilty  of  a  breach  of  cove- 
nant, for  which  he  must  answer  in  the  present  action. 

LiTTLEDALE,  J. — ^The  plaintiffs  are  clearly  entitled  to 
recover.  The  language  of  the  other  covenants,  contrasted 
with  this,  proves  clearly  that  this  was  always  intended  and 
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understood  to  apply  to  other  subjects  besides  the  particu- 
lar piece  of  land  conveyed: by  the  deed  ;  and  the  intention 
of  the  parties  in  inserting  sttch  a  o^vedtot  was  evidently 
to  prevent  the  very  act  which  the  defendant  has  dime.  It 
18  equally  an  injury  to  that  intention,  and  a  breach  of  that 
covenant, .  whether  the  door  is  opened  exactly  upon  the 
level  of  the  street,  or  a  few. feet  backwards  from  the  front 
of  it*  Access  to  the  street  was-  the  thing  meant  to  be 
prevented,  and  access  to  the  street  is  the  thing  which  the 
defendant  has  effected;  He  has  therefore  committed  a 
breach  of  covenant,  both  in  the  letter  and  the  spirit  of  it. 

Postea  to  the  plaintiffs. 


Byerley  v.  Windus  and  others, 

risWoMT^'  Prohibition.  The  plaintiff  declared,  as  surviving 
whether  extra-  churchwarden  of  the  parish  of  Saint  Andrew,  Holborn, 
hiding  in^'  in  the  city  of  London  and  county  of  Middlesex^  against 
anotherparish,  the  defendants,  as  the  Principab  and  Ancients,  or  Grand 
right  to  a  pew  Fellows^  of  the  society  of  Staple  Inn,  The  declaratioa 
in  the  hody  of   stated,  in  substance,  as  follows  :— That  the  parish  of  Saint 

a  parish  ,  ,  * 

church,  except  Andrew^  Holbom,  in  the  city  of  London  and  county  of  Mid- 
Son '"^^  rffcs^r,  was  an  ancient  parish,  and  that  in  that  part  which 
Prohibition  was  Within  the  city  there  was  an  ancient  parish  church, 
ti^  spiritoal  ^bi<^b  I^ad  immemorially  been  supported  and  repaired  by  the 
court  from  parishioners,  who  had  also  paid  the  tithes  and  other  lawful 
a  suit  brought  ^^^  to  the  rector;  that  the  population  of  the  parish  had  long 
^yanextra-  been,  and  still  was,  very  large,  and  much  larger  than  could 
son  for  a  pew  be  accommodated  with  pews  and  seats;  and  that  many  pa- 
ITnaridi  ^^  rishioners,  desirous  of  attending  divine  service,  werepre- 
church;  either  vented  doing  SO  for  want  of  that  accommodation ;  and  that 

if  a  pew  is 

claimed  by  any  other  title  than  prescription,  or  if  it  is  claimed  by  that  title,  and  the 

prescription  is  denied  by  the  defendant. 

Upon  motion  for  a  prohibition,  this  Court  is  not  bound  to  wait  till  the  suit  in  the 
spiritual  court  is  actually  qI  issue :  if  the  latter  is  clearly  in  progress  towards  the  trial  o  f 
a  question  over  which  it  has  no  jurisdiction,  prohibition  lies  forthwith. 
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no  person,  whether  parishioners  or  otherwise,  ought  to 
lock  up  any  pews  or  seats ;  that  neither  the  defendants, 
nor  others,  the  Printipah  and  Ancients,  or  Grand  Felhws, 
of  the  society  of  Staple  Inn,  had  had  the  immemorial  en- 
joyment of  any  pews  or  seats,  bttt>  on  the  contrary,  the 
churchwardens  (or  the  time  being,  had  had  the  immemo- 
rial right  to  repair,  alter,  amend,  renew,  remove,  and  place 
all  the  pews  and  seats,  as  the  same,  might  be  necessary* 
The  declaration  then  averred,  that  all  pleas  concemii^ 
prescriptions  and  customs,  and  of  titles  in  lands  and  tene- 
ments,  depending  on  immemorial  custom,  were  matters 
triable  i»d  determinable  only  in  the  courts  of  common 
law,  and  not  in  any  Ecclesiastical  court;  yet  that  the  de- 
fendants, as  Prindpah  and  Ancients  of  Staple  Inn,  claim- 
ing title  to  certain  seats  and  pews  in  the  body  of  the 
church,  under  colour  and  pretence  of  a  prescripticHi,  had 
drawn  into  plea  the  plaintiff,  who  was  churchwarden,  in 
the  Spiritual  court,  before  the  Vicar-General  of  the  Bishop 
of  London,  and  had  exhibited  a  libel  in  that  court  against 
the  plaintiff  as  churchwarden.     The  declaration  then,  pro- 
ceeded to  set  out  the  libel,  which  stated,  in  substance,  as 
follows : — ^That  Staple  Inn  was  an  Inn  of  Chancery,  extra- 
parochial,  though  surrounded  on  all  sides  by  the  parish  of 
Saint  Andrew,  Holbom;   that  the  Inn  was  of  ancient 
standing,  having  existed  for  several  centuries;  that  the 
same  was  owned,  possessed,  and  inhabited,  by  a  certain 
society,  called  or  known  by  the  name  of  the  society  of 
Staple  Inn ;  that  they  had  no  sittings  in  any  church  or 
chapel,  save  the  church  of  Saint  Andrew,  Holbom ;  that 
from  time  immemorial,  certain  pews  and  seats  claimed  by 
the  complainers  were  in  the  body  of  the  church,  were  ap- 
purtenant to  the  Inn,  and  were  exclusively  possessed  and 
enjoyed  by  the  society,  with  the  privity,  knowledge,  and 
consent  of  their  rector,  churchwardens,  and  parishioners : 
that  in,  or  about,  the  year  1688,  the  society,  with  the  like 
knowledge  of  the  parish,  rebuilt  the  said  pews  at  their 
own  expense,  and  had  from  that  time  occasionally  repaired 
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and  beautified  them ;  that  the  society  had  been  in  the  con- 
stant habit  of  attending  divine  service  in  the  charch ;  that 
the  doors  of  the  said  pews  were  locked,  and  the  keys  kept 
by  (he  butler  of  the  society ;   that  formerly  the  society 
went  in  procession  from   the  Inn  to  the  parish  churchi 
habited  in  their  gowns/  headed  by  the  porter  of  the  Inn 
with  his  stafip,  and  the  arms  of  the  Inn  thereon,  accom- 
panied by  the  butler  of  the  Inn  with  the  keys  of  the  pews, 
and  returned  to  the  Inn  with  the  same  ibrmy  the  butler 
locking  the  pews,  and  bringing  the  keys  with  him  ;  that 
all  this  took  place  without  any  objection  on  the  part  of 
the  parish ;  that  the  society  had  occasionally  voluntarily 
contributed  sums  of  money  towards  repairing  the  church 
and  the  steeple — and  in  support  of  this  averment,  they 
referred  to  certain  entries  in  the   books  of  the  society, 
extracts  from  which  they  claimed  to  exhibit  at  the  hearing 
of  the  cause  ip  the  Eoclesiastical  court,  but  which  the 
declaration  insilsted  could  not  be  evidence  for  the  society 
in  a  court  of  common  law.     The  libel  then  went  on  to 
state,  that  in,  or  about  the  year  1818,  the  parish  officers 
caused  the  church  to  be  repaired,  and  the  pews  in  question 
to  be  removed,  without  the  knowledge  or  consent  of  the 
society ;  and  that  the  society,  on  being  acquainted  with 
the  circumstance,  sent  a  letter  to  the  vestry  clerk,  ex- 
pressing their  surprise  at  the  conduct  of  the  parish  officers^ 
and  demanding  that  the  scite  of  the  pews  should  not  be 
curtailed.    Several  facts  were  then  stated,  shewing  the 
communication  and  correspondence  between  the  society 
and  the  parish,  which  terminated  in  the  parish  denying 
tiie  right  of  die  society  to  the  pews,  declining  to  entertain 
any  question  as  to  the  scite  for  the  accommodation  of  the 
society,  and  refusing  admission  to  the  pews,  after  a  formal 
demand  for  that  purpose  made  by  the  society.    The  libel 
then,  after  formally  averring  the  jurisdiction  of  the  Spi- 
ritual court,  prayed,  that  the  parish  officers  might  be  ad- 
monished, to  permit  the  so<^iety  to  have  free  access  to,  and 
.full  enjoyment  of  the  pews,  and  to  refrain  from  disturbing 
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them  thereafter,  in  that  use  and  enjoyment.     The  de- 
claration then  proceeded  to  aver,  that  the  parish  officers 
appeared  in  the  Ecclesiastical  court,  under  protest,  and 
prayed  that  the  libel  might  be  rejected ;  that»  nevertheless, 
the  judge  of  that  court  received  it  to  proof;  that'witnesses 
were  examined ;  that  the  plaintiff,  being  surviving  church- 
warden, was  required  to,  and  did  put  in  his  personal 
answer,  by  which  he  stated,  that  he  did  not  know  of,  nor 
did  he  believe  in,  the  immemorial  possession  of  the  pews 
by  the  society ;  but  he  admitted,  that  for  a  great  number 
of  years  they  might  have  enjoyed  some  of  the  pews ;  that 
he  did  not  believe   the  pews  were  appurtenant   to  t^e 
inn,  the  inn  claiming  to  be  extra-parochial,  and  not  paying 
any  rates  for  the  repairs  of  the  church ;   that  he  knew 
nothing  of  the  facts  alleged  to  have  taken  place  in  the 
year  1688 ;  that  he  did  not  believe  the  society  had  repaired 
and  beautified  the  pews  at  their  own  expense ;  he  admitted 
that  the  society  had  for  a  number  of  years  occasionally 
attended  divine  service,  and  occupied  the  pews,  or  some  of 
them ;  that  the  pews  had  been  locked,  but  he  knew  not  who 
had  kept  the  keys ;  he  admitted  occasional  voluntary  con- 
tributions by  the  society  towards  the  repair  of  the  church 
and  steeple ;  and  to  the  rest  of  the  libel,  he  answered  only 
in  general  terms,  that  he  knew  not  of  the  facts  in  question, 
but  denied  not  the  same  any  further,  or  otherwise,  than  as 
be  had  answered  above.     The  declaration  then  concluded 
by  stating,  that  notwithstanding  this  answer,  and  the  ille- 
gality of  the  former  proceeding,  the  defendants  continued, 
after  prohibition,  to  carry  on  the  suit  in  the  Ecclesiastical 
court.      To  this  declaration  there  was  a  plea,  stating,  in 
substance^  that  the  defendants  had  had  aposseuory  rigl^ 
to  the  pews,  upon  an  usage  of  100  years ;  that,  according 
to  the  usage  of  the  Ecclesiastical  court,  such  possessory 
right  was  a  sufficient  foundation  for  that  court  proceeding 
to  admonish  the  parish  officers  to  permit  the  defendants  to 
have  access  to  the  pews ;  that  in  order  for  the  Court  so  to 
admonish  the  parish  officers,  it  was  not  necessary  for  the 
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defendants  to  allege,  or  prove,  an  immtmorial  posseemry 
title,  as  stated  in  the  libel ;  that,  acconling  to  the  usage 
of  the  BcclesiaBtical  court,  the  denial  in  the  piaiotiflTa 
personal  ananer  did  not  put  such  tnuneinorial  possession 
in  issue,  nor  did  it  form  an  issue  whereon  that  court  would 
proceed  to  give  sentence  on  such  immemorial  possession ; 
that  no  denial  in  that  personal  answer,  nor  in  any  plea  in 
the  cause,  had  hitherto  been  made  of  such  immemorial 
possession,  to  at  to  pat  the  tame  in  istue:  and  that  do  issue  on 
such  immemorial  possession  had  been,  or  was  yet  joined,  in 
or  1^  the  personal  answer  or  any  otherplea  in  the  Spiritual 
court.     Demurrer  to  the  plea,  and  joinder  in  demurm. 

MereKether,  in  support  of  the  demurrer.   Two  questions 
arise   upon  this  plea : — first,  whether  it  is  sufficient  fw 
these  defendants  to  plead  a  possessory  title  to  the  pews, 
without  alleging  an -immemorial  custom  for  the  enjoyment 
of  them ',  and  second,  whether  that  possessory  title  is  or  is 
not  sufiKciently  pat  in  issue  by  the  personal  answer  of  the 
plaintiff.     First,  these  defendants  cannot  rely  upon  a  pos- 
sessory title ;  they  ought  to  have  pleaded  an  immemorial 
custom.    This  is  a  suit  between  churchwardens  and  per> 
sons  who  are  not  parishioners.     If  it  were  a  suit  between 
'  ' '     ers,  each  of  whom  would  have  a  right  to  a  seat  in 
h,  the  only  question  would  be,  in  what  part  of  the 
ich  of  them  should  sit ;  hut  a  suit  between  church- 
and  noD-parishioners  raises  a  very  different  ques- 
luse  the  churchwardens  are  ecclesiastical  officers, 
ity  it  is  to  arrange  the  seats  of  all  the  parishioners.^ 
inch  perscms,  a  mere  possessory  title  is  not  suffi- 
lie  first  case  that  bears  upon  this  point  is  Priduns 
cr  (a).     That  was  a  suit  for  the  disturbance  of  a 
^attry  church,  which  Pettman  claimed  undo' 
his  ancestors ;  and  the  prayer  was  for  a  monition 
er  to  refrain  in  future  from  disturbing  Ptttmam  in 

(a)  1  Phil.  Rep.  316. 
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the  peaceable  possession  of  the  pew.    The  answer  to  the 
libel  stated  that  Bridger  was  entitled  to  the  pew  in  re- 
spect of  the  manor-house  of  Eastry  Courts  and  claimed  it 
as  appurtenant  to  the  house.      Sir  John  Nichioll  pro- 
nounced a  long  and  elaborate  judgment  on  the  case,  some 
extracts  from  which  will  greatly  tend  to  elucidate  this  sub- 
ject.    He  begins  thus : — "  By  the  general  law,  and  of 
common  right,  all  pews  belong  to  the  parishioners  at  large, 
for  their  use  and  accommodation.     But  the  distribution  of 
seats  among  them  rests  with  the  ordinary.    The  church- 
wardens are  the  officers  of  the  ordinary ;  they  are  to  place 
the  panshi<mers  according  to  their  rank  and  station  :  but 
they  are  subject  to  the  control  of  the  ordinary,  if  any  com- 
plaint should  be  made  against  them.    The  vestry,  as  such, 
have  410  iiuthority  whatever  on  the  subject.    The  church- 
wardens are  not  bound  to  follow  their  directions ;  at  the 
same  time  the  sense  and  opinion  of  the  vestry  ought  to 
hs^re  weight  with  them.    The  general  right,  then,  bein^  in 
the  parish  and  the  ordinary,  any  particular  rights  in  dero- 
gation are  siricti  jurU.     It  is  the  policy  of  the  law  that 
few  of  these  ezdusive  rights  should  exist,  because  it  is  the 
object  of  the  law  that  all  the  inhabitants  should  be  ac- 
commodated ;  and  it  is  for  the  general  convenience  of  the 
parish,  that  the  occupation  of  pews  should  be  altered  from 
time  to  time,  according  to  circumstances.    A  possessory 
right  i$  not  good  against  the  churchwardens  and  the  ordi" 
nary;  they  may  displace  and  make  new  arrangements, 
but  tb^y  ought  not,  withoi^t  cause,  to  displace  persons  in 
possession.     If  they  do,  the  ordinary  would  reinstate  them. 
*  The  possessipn  will  have  its  weight.    The  ordinary  would 
give  a  person  in  possession,  coUeris  paribus,  the  preference 
over  a  mere  stranger."    That  distinction  applies  to  this 
case.     The  defendants  are   ''mere  strangers,"  claiming 
against  the  **  sense  and  opinion"  of  the  churchwardens, 
who  have  a  power  to  say  where  different  parishioners  are 
to  sit,  and  to  exclude  all  persons  who  are  not  parishioners. 
As  against  a  mere  disturber,  a  possessory  right  is  sufficient, 
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because  the  very  fact  of  possession  implies  the  actual  or 
virtual  authority  of  those  who  have  the  power  to  grant  or 
withhold  possession.  It  is,  therefore,  for  the  disturber  to 
shew  that  he  claims  under  that  authority y  or  that  he  has  a 
paramount  right ;  a  right  paramount  to  that  even  of  the 
ordinary,  as  a  faculty,  or  if  he  cannot  prove  a  faculty,  a 
prescription,  and  such  immemorial  usage,  as  will  raise  the 
presumption  of  a  faculty.  But  if  a  prescriptive  right  is 
relied  on,  it  must  be  clearly  and  distinctly  proved.  Upon 
this  point  Sir  John  Nicholl  proceeds  thus  : — "  It  is  a  com- 
mon error  to  suppose,  that  by  mere  occupancy  pews  be- 
come annexed  to  particular  houses  in  country  parishes ; 
the  same  families  may  occupy  the  same  pews  for  a  long 
time ;  but  I  apprehend  they  will  belong  to  the  parish  at 
large.  If,  however,  it  is  shewn  that  the  inhabitants  of  a 
particular  house  have  repaired,  that  fact  establishes  that 
the  buiden  and  the  benefit  have  gone  together,  and  is  in- 
consistent with  the  right  of  the  parish  still  to  claim  the 
benefit ;  and  it  is  evidence  of  the  annexation  of  the  pew. 
Thus  the  uniform  and  exclusive  possession  of  the  inhabi- 
tants of  a  particular  messuage,  connected  with  the  burden 
of  maintaining  and  repairing  the  seat,  is  evidence  sufficient 
to  establish  a  prescriptive  title :"  and  he  concludes  his 
judgment  in  these  words  : — ''  A  prescription  for  a  seat,  as 
annexed  to  a  messuage,  for  the  use  of  the  tenants  of  lands 
belonging  to  the  proprietors  of  that  messuage,  wonid  be 
a  bad  prescription.  It  can  only  be  good  for  the  inhabitants 
of  a  messiuige.  If  it  could  be  extended  to  tenants  of  the 
lands,  mere  land  might  be  held  by  the  inhabitants  ai 
another  parish,  and  the  pew  would  then  be  for  the  use  of  the 
persons  not  dwelling  in  the  parish,  which  would  be  contrary 
to  law**  Such,  therefore,  being  the  general  doctrine  with 
respect  to  the  rights  of  parishioners  on  the  one  hand,  and 
the  duties  of  churchwardens  on  the  other,  the  effect  of  it 
is  this ;  that,  both  upon  principle  and  in  the  express  lan- 
guage of  that  learned  judge,  it  excludes  non-parishioners 
from  any  claim  to  the  exclusive  possession  of  pews.    Then 
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18  possession  any  thing  more  than  evidence  of  a  right  ? 
By  the  common  law  it  would  clearly  be  no  more ;  and  as 
such  a  right  at  common  law  can  be  claimed  only  as  an 
exclnsiye  right,  excluding  the  authority  of  the  church- 
wardens and  the  ordinary,  it  follows  that  it  can  be  claimed 
only  by  legal  prescription,  evidenced  by  possession  from 
time  immemorial ;  and  that  a  possession,  not  immemorial, 
and  which  will  not  therefore  be  evidence  to  found  such  a 
prescription,  can  give  no  title  to  a  pew  at  common  law. 
For  this  position,  Stocks  v.  Booth  (a),  is  an  express  autho* 
rity.    It  was  there  decided  by  this  Court,  that  possession 
for  above  60  years  of  a  pew  in  a  church  is  not  sufficient 
title  to  maintain  an  action  upon  the  case  for  disturbance  in 
the  enjoyment  of  it;  but  that  the  plaintiff  must  prove  a 
prescriptive  right,  or  a  faculty,  and  should  claim  it  in  his 
declaration  as  appurtenant  to  a  messuage  in  the  parish. 
It  was  there  contended,  that  **  that  being  a  possessory 
action,  mere  possession  was  sufficient  to  maintain  it  against 
a  torong  doer ;"  and  Ashurst,  J.,  said,  that  "  in  an  action 
against  a  wrong  doer,  possession  may  perhaps  be  primA 
fade  a  sufficient  title,  and  it  is  not  necessary  to  set  forth  so 
strict  a  title  as  in  an  action  against  the  ordinary :  but,"  he 
added,  "  a  bare  possession  can  never  give  a  right.**    Un- 
doubtedly, there  are  many  cases  in  which,  as  against  a 
wrong  doer,  a  possessory  right  is  sufficient,  and  it  may  be 
safely  conceded  that  it  would  be  so  in  the  present  case. 
But  upon  what  principle  is  that  ?    That  a  wrong  doer  is 
not  to  disturb  the  sanctity  of  the  church  by  putting  a 
person,  who  is  in  possession,  out  of  possession ;  and  that, 
as  against  a  wrong  doer,  a  possessory  title  is  evidence  of 
possessioa  from  time  immemorial,  until  the  contrary  be 
shewn;  and  if  he  can  shew  no  better  title  in  himself,  the 
inference  arising  from  possession  remains  unrefuted,  and 
becomes  evidence  of  a  prescriptive  title.     But  this  is  a 
very  different  case*    Here  the  society  can  claim  only  by 
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prescriptibn.     They  cannot  avail  themselves  of  a  pos- 
sessory title,  because  they  are  not  parishioners,  neither  is 
such  a  title  consistent  with  the  language  of  thig  libel, 
which  is  in  effect  a  claim  by  immemorial  prescription. 
They  cannot  claim  by  succession^  for  they  are  not  a  corpo- 
ration.   They  cannot  claim  by  descent,  for  they  are  not 
the  heirs  of  any  ancestor.     In  what  mode  can  they  claim? 
They  can  claim  merely  as  the  occupiers  of  a  tenement  not 
within  the  parish  ;  and,  therefore,  though  in  some  cases 
the  question  might  arise,  whether  a  party  alleging  on  the 
face  of  his  libel  both  a  prescriptive  title  and  a  possessory 
right,  might  abandon  the  former  and  elect  to  stand  npon 
the  latter  only,  that  question  cannot  arise  here ;  because 
there  is  no  title  in  law  by  which  this  society  can  claim  the 
pews  but  as  appurtenant  to  a  tenement.     They  cannot, 
therefore,  now  set  up  their  possessory  title ;  but  if  they 
could,  the  utmost  they  can  prove  is  a  possessory  title  for 
a  limited  number  of  years,  which  is  contrary  to  the  com- 
mon law ;  for  the  common  law,  as  is  shewn  by  the  case  of 
Stocks  V  Booth  (a)/  gives  exclusive  possession  only  to  him 
who  claims  by  prescription  from  time  immemorial :  and 
then,  the  principle  laid  down  by  Blackstone,  J.,  in  his 
Commentaries  (6),  applies,  namely,  that  where  the  canon 
law  and  the  common  law  differ,  the  former  must  yield,  and 
the  latter  prevail.    These  defendants,  therefore,  mnst  rely 
upon  their  title  by  prescription,  and  that  is  a  claim  which 
can  be  supported  only  in  a  court  of  common  law.    In  But- 
ton's case  (c),  it  is  said,  "  a  seat  in  a  church  by  prescription 
is  triable  in  the  King's  Bench  court ;"  and  in  Hutton  v.  iy- 
^iff^  (^}  the  Court  pronounced  that  **  if  a  title  be  claimed  in 
the  Spiritual  court  to  a  seat  in  a  church  by  prescription,  it 
is  clearly  coram  nonjudice.'*  The  modem  and  proper  mode 
of  trying  a  question  of  this  nature  is  by  an  action  upon  the 
case  for  the  disturbance;  a  course  which  was  open  to  these 
parties,  and  which  they  ought  to  have  adopted.    But^ 

(fl)  1  T.  R.  428.  (6)  3  Bl.  Comm.  112. 

(0)  Latch.  1 16.    Noy,  78.        (<0  Sir  T.  HeUey's  Rep.  94. 
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assuming  upon  the  grounds  already  stated,  that  the  society 
cannot  rely  on  their  possessory  title,  but  must  rely,  upon 
their  title  by  prescription,  which  is  not  triable  in  the  Spi- 
ritual court,  it  is~next  important  to  look  into  the  prescription 
itself,  which  upon  examination  will  prove  to  be  contrary 
to  the  common  law,  and  bad.  The  seats  claimed  by  this 
society  are  in  the  body  of  the  church.  Now  a  distinction 
has  been  taken  between  the  aisle  of  a  church,  and  the 
body  of  a  church ;  and  there  are  authorities  which  go  to 
shew  that  though  a  man  may  prescribe  for  a  seat  in  the 
aisle^  he  cannot  prescribe  for  a  seat  in  the  body  of  a 
church.^  The  cases  also  shew  that  there  is  good  reason 
for  this  distinction.  In  Pym  and  Gorwin^s  case  (a),  the 
court  of  Common  Pleas  held,  on  prohibition,  that  one  cannot 
prescribe  for  a  seat  in  the  body  of  the  church,  for  such 
seats  are  disposable  by  the  parson  and  churchwardens ; 
but  for  a  seat  in  the  aisle,  a  man  may  prescribe,  as  it  may 
be  presumed  that  his  ancestor,  or  the  person  from  whom 
he  holds  the  estate,  whether  it  be  a  house  or  land,  within  the 
pariskf  had  built  the  aisle.  Shortly  after  that,  came  the 
case  of  Brabin  v.  Tredimanijb),  which  is  thus  stated  : — 
''  Brabin^  in  consequence  of  prohibition,  made  this  appli- 
cation, viz.,  that  the  custom  of  the  parish  of  D.  is,  that 
the  parishioners  should  elect  in  each  year  two  church- 
wardens, who  were  to  have  the  repair  of  the  seats,  and  make 
new  what  is  wanting ;  and  should  not  omit,  as  guardians 
for  the  time  being,  with  twelve  parishioners,  to  place  or  dis- 
place the  parishioners,  from  or  in  the  seats,  according  to  their 
discretion,  and  according  to  their  degrees  and  stations. 
When  they  had  erected  a  new  seat,  with  the  assent  of  the 
twelve,  Brabin  was  placed  therein.  The  bishop  of  the 
diocese  made  a  decree,  that  Brabin  should  be  displaced 
from  that  seat,  and  that  Trediman  should  have  it,  to  him 
and  his  heirs ;  and  if  Brabin,  or  any  one  should  disturb 
Trediman,  he  should  be  excommunicated.     Brabin  dis- 
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J826^       turbed  Trediman,  and  the  parson  pronounced  excommu- 
Byekley      °ication.     Brabin  appeals  to  the  arches  and  delegates,  to 
WiNDus       P^^*^^*^^*  ^^^  execution  of  the  same,  because  the  custom 
Md  others,     was  reasonable  and  proper,  and  also,  because  Trediman 
was  not  an  inhabitant  of  the  parish:'    Prohibition  was 
granted,  upon  the  grounds,  first,  that  the  custom  was 
reasonable ;  and  second,  **  the  decree  is,  that  Trediman 
should  have  the  seat  to  himself  and  his  heirs ;  not  so  long 
as  he  should  inhabit  within  the  parish;    so  that,  if  he 
should  inhabit  at  York,  he  was  to  have  that  seat  in  D,, 
which  is  unreasonable."     Now,  in  principle,  that  case 
shews  the  prescription  here  to  be  bad.     It  decides  that  a 
grant  of  a  pew  to  a  man  and  his  heirs  is  bad,  because  the 
heirship  and  the  inhabitancy  may  be  in  different  parishes, 
and  the  consequence  might  be  that  pointed  out  by  Sir 
John  Nicholl,  in  Pettman  v.  Bridger{a\  namely,  that  "  the 
pew  might  be  for  the  use  of  a  person  not  dwelling  within 
the  parish,  which  would  be  contrary  to  law."    It,  there- 
fore, includes  the  proposition,  that  a  non-parishioner  can- 
not claim  the  exclusive  possession  of  a  seat  in  the  church, 
and  shews  that  tlie  tenement  of  this  society  being  extra- 
parochial,  they  cannot  prescribe  for  these  pews  as  appur- 
tenant to  it.    The  same  doctrine  was  urged  and  recognised 
in  the  modem  case  of  Clifford  v.  Wicks  (Jb).    That  was 
trespass  for  breaking  and  entering  part  of  a  chancel,  and 
it  was  there  held,  that  a  grant  of  part  of  a  chancel,  by  a 
lay  impropriator,  to  a  man,  his  heirs  and  assigns,  was  not 
valid  in  law,  and  that  the  grantee  could  not  maintain  the 
action.  Lord  Ellenborough  and  Bay  ley,  J.,  both  alluded  to 
the  inconveniences  which  would  result  if  such  a  grant  were 
held  valid,  and  Abbott,  J.,  referred  to  the  case  of  JBraftm 
y.  Trediman  (c),  and  said, "  It  is  laid  down,  that   the 
ordinary  cannot  grant  a  seat  in  the  body  of  the  church  to 
a  man  and  his  heirs,  without  annexing  it  to  some  particu- 
lar messuage ;    and  the  same  argument  at  inconvenient! 

(a)  1  Phil.  Rep.  316.  (6)  1  B.  &  A.  498. 

(c)  2  Bol.  Rep.  24. 
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applies  also  to^ihe  case  of  a  seat  in  the  chaacel."  So  faere» 
the  same  argument  applies  also,  for  this  would  be  in  effect 
a  grant  of  part  of  the  church,  to  persons  having  no  mes- 
suage within  the  parish.  The  society  claim  seven  >  pews 
in  the  body  of  the  church  ;  they  must  necessarily  form  a 
considerable  portion  of  the  church ;  and,  as  the  population 
bf  the  parish  is  increasingly  large,  if  the  society  are  to 
retain  those  pews,  a  considerable  portion  of  the  inha- 
bitants will  thereby  be  prevented  from  having  any  .accom- 
modation in  the  church.  Suppose  the  case  of  a  parish, 
the  population  of  which  was  so  small,  that  the  church- 
wardens permitted  some  of  the  inhabitants  of  another 
parish,  the  population  of  which  was  very  large,  to  occupy . 
seats  in  their  church ;  suppose,  after  the  lapse  of  many 
years,  that  the  population  of  the  first  parish  became  so  in- 
creased, as  to  require  all  the  accommodation  the  church 
could  afibrd,  and  the  churchwardens,  in  consequence,  de- 
sired the  intruders  to  give  up  the  seats  they  had  occupied 
by  permission,  and  to  resign  them  for  the  use  of  the  in- 
habitants. What  would  be  their  answer  ?  Acting  upon 
the  principle  of  this  society,  they  would  say,  **  We  are  in 
possession ;  we  have  been  in  possession  a  great  many  years ; 
we  are  entitled  to  keep  possession ;  you  cannot  turn  us 
out:''  and  the  consequence  would  be,  that  part  of  the 
.church  would  be  occupied  by  persons  not  inhabitants,  and 
not  contributing  to  the  support  of  the  church,  while  per- 
sons who  were  inhabitants,  and  who  did  contribute  to  that 
support,  would  be  wholly  excluded  from  seats.  Such  a 
state  of  things  would  be  equally  inconsistent  both  with 
law  and  with  justice.  Again,  in  Mainwaring  v.  Giles  (a), 
it  was  held,  that  no  action  could  be  maintained  for  the 
disturbance  of  a  pew,  unless  the  pew  was  annexed  to  a 
house  within  the  parish,  and  the  Court  there  alluded  to  the 
distinction  between  the  body  and  the  aisle  of  the  church. 
The  principle  of  that  distinction  seems  to  be,  that  the 
body  of  the  church  is  exclusively  that  which  is,  properly 

(a)  5  B.  &  A.  558. 
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Speaking,  the  church ;  and  that  the  aisles  are  not,  strictly 
speaking,  part  of  the  church.      History  shews,  that  in 
ancient  times,  it  was  common  for  individuals,  upon  their 
own  soil,  at  their  own  expense,  and  for  their  own  con- 
venience, to  build  chapels  at  the  side  of  churches,  which 
were  afterwards  called  the  aisles ;   and  in  respect  of  them, 
therefore,  it  is  both  natural  and  just,  that  the  heirs  of  such 
individuals,  whether  inhabitants  of  the   parish,  or  not, 
should  prescribe  for  seats  or  pews  :  but  as  to  the  body  of 
the  church,  which  is  built  and  maintained  at  the  expense 
of  the  parishioners,  it  is  equally  repugnant  to  reason  and 
to  law,  that  foreigners  and  strangers  should  be  allowed  ac- 
commodation to  the  exclusion  of  the  inhabitants.    This 
prescription  could  not  be  supported  even  by  shewing  a 
faculty ;  for  as  the  faculty  cannot  be  the  ground,  neither 
can  it  be  the  subject,  of  a  prescription.     A  faculty,  as  has 
already  been  shewn,  cannot  be  granted  to  a  man  and  his 
successors ;   it  is  plain,   therefore,   that   no  prescription 
can  be  maintained  upon  it.    In  th6  cases  cited,  the  faculty 
has  been  held  bad,  because  by  possibility  it  might,  at  some 
future  period,  come  to  be  claimed  by  a  non-parishioner ; 
then,  &  fortiori,  this  prescription  must  be  bad,  for  the 
parties  claiming  it  are,  and  avow  themselves  to  be,  non- 
parishioners. 

Secondly,  the  question  of  prescription,  or  no  prescrip- 
tion, is  sufBciently  brought  in  issue  by  the  terms  of  the 
personal  answer  of  the  plaintiff  to  the  libel  of  the  de- 
fendants. If  the  argument  already  advanced  upon  the 
first  point  is  correct,  this  second  poipt,  indeed,  can  hardly 
arise,  because  this  Court  will  look  at  the  whole  of  the  record 
to  see  whether  the  Spiritual  court  are  proceeding  regularly, 
and  if  they  find  them  in  any  particular  proceeding  con- 
trary to  the  common  law,  will  send  a  prohibition.  But 
without  relying  on'this  preliminary  observation,  it  will  ap- 
pear, upon  authority,  that  this  issue  is  sufBciently  raised. 
Undoubtedly,  there  are  many  cases  of  suits  instituted  in 
the  Ecclesiastical  courts,  for  tithes,  for  instance,  where  a 
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modus  has  been  set  up,  and  where  a  prohibition  has  been 
refused,  becausty  non  constat  that  the  pi'escription  will  be 
denied ;  but  that  class  of  cases  differs  from  the  present, 
inasmuch  as  tithes  are  so  much  more  properly  and  immedi- 
ately the  subject  of  Ecclesiastical  jurisdiction,  than  pews 
in  a  church.     Upon   the  authorities  already  cited,  it  is 
not  going  too  far  to  say,  that  a  claim  of  prescriptive  right 
to  a  seat  in  a  church,  as  appurtenant  to  a  messuage,  is  a 
question  not  triable  in  an  Ecclesiastical  court ;  for  Hution's 
case  (a),  and  Ayliffe  v.  Eaton  (6),  seem  to  go  all  that 
length,  and  to  point  out  that  distinction  between  suits  for 
tithes,  and  suits  in  respect  of  seats  in  churches,  as  arising 
from  the  fact,  that  in  the  latter,  the  moment  a  prescriptive 
title  is  claimed,  the  jurisdiction  of  the  ordinary  is  gone, 
and  the  question  becomes  one  of  common  law,  triable  only 
in  common  law  courts :  and  in  Derby  y.  Cosena  (c),  which 
was  a  case  of  tithes,  Ashurst,  J.,  was  of  opinion,  that 
thougli  the  Ecclesiastical  court  had  an  original  jurisdiction 
over  matters  of  tithes,  yet  that  when  a  modus  was  pleaded, 
their  jurisdiction  was  at  an  end ;  and  Buller,  J.,  said,  **  It 
appears  to  us,  that  a  modus  was  properly  pleaded  to  the 
whole  libel,  which  ousts  the  Ecclesiastical  court  of  their 
jurisdiction :  and  that  is  the  ground  on  which  this  Court 
will  grant  a  prohibition.'*     Jacob  v.  Dallow  {d),  wiU  pro- 
bably be  relied  on  as  opposed  to  this  argument;  but  it  is 
not  in  fact  so,  because,  upon  examination,  it  will  appear 
that  the  party  who  applied  for  the  prohibition  there  was  a 
mere  wrong  doer,  which  will  effectually  distinguish  that 
case  from  the  present.      Salkeld  states  that  case  thus  :— 
*'  The  plaintiff  declared,  in  a  prohibition,  setting  forth  a 
prescriptive  right  in  the  plaintiff  and  those  whose  estate 
he  had,  &c.,  to  a  seat  in  the  church,  and  that  the  defend- 
ants surmising  a  usage  time  out  of  mind,  had  libelled 
against  him  in  the  Spiritual  court,  and  the  judge  had  re- 
fused  to  allow  his  plea.     The  defendant  traversed  tb^ 

(a)  Latch.  116.    Noy,  78.  (6)  Sir  T.  Hetle/s  Rep.  94. 

<c)  1  T.  R.  552.  (rf)  2  Salk,  551.    2  Ld.  Rd.  755. 
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plaintiff's  prescription,  and  pleaded  his  own  usage ;  upon 
which  there  was  a  demurrer."    Now,  the  plaintiff  by  de- 
murring admitted  the  traverse  of  his  prescription,  and  there- 
by abandoned  his  prescription;  which  was  in  effect  admit- 
ting himself  to  be  a  wrong  doer.    And  this  seems  to  have 
been  the  ground  of  Lord  Holt's  opinion,  when  he  said, 
*'  If  the  plaintiff  had  not  a  title  by  prescription,  he  ought 
not  to  disturb  the  possession  of  the  defendant ;  and  the 
ordinary  hath  conusance  of  such  disturbance,  and  may 
settle  it  according  to  usage  and  possession  :*'  which  must 
mean,  against  a  wrong  doer,  **  unless  there  be  a  temporal 
prescriptive  right  hurt  by  their  sentence  :  and  the  defend- 
ant might  well  sue  in  the  Ecclesiastical  court  to  have  his 
possession  quieted,  and  might  admit  his  prescription  to  be 
tried  there,  as  a  defendant  does  a  modus,  or  a  pension  by 
prescription."     In  Lord  Raymond* s  report  of  the  case, 
however.  Lord  HoU  is  stated  to  have  added,  **  Then,  in 
this  present  case,  the  prescription  upon  which  the  defend- 
ant libelled,  is  not  denied  by  the  plaintiff."    In  this  case 
the  Ecclesiastical  court  have  taken  upon  themselves  to  de- 
cide upon  the  prescription,  upon  the  ground  disclosed  by 
the  plea,  namely,  that  jpossession  for  100  years  is  ade- 
quate evidence  of  a  prescription  for  a  pew,  though  not 
appurtenant  to  a  messuage  within  the  parish.      Now  that 
is  an  illegal  ground ;  it  is  a  ground  of  decision  contrary 
to  the  common  law :  consequently,  their  proceedings  are 
contrary  to  the  common  law,  and  a  prohibition  ought  to  go. 
Lord  Chief  Baron  Comyn  lays  it  down,  that  prohibition 
will  be  granted  where  a  custom  is  alleged,  and  that  custom 
is  bad  in  law  (a).    Then,  with  respect  to  the  issue,  French 
V.  Trask(^b),  is  expressly  in  point  to  shew  that  there  is 
a  sufficient  issue  raised  by  the  plaintiff's  personal  answer 
here.    That  is,  indeed,  precisely  this  case.    There,  a  pro- 
hibition was  granted  on  affidavit,  that  the  defendant  to  a 
libel  for  tithes  in  kind  in  the  Spiritual  court,  answered  on 


(a)  Com.  Dig.  Frezcription,  T.  12. 


{h)  10  East,  348. 
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oath  or  pleaded  a  modus ;  without  its  appearing  that  the 
modus  was  regularly  pleaded  below,  so  as  to  be  put  in 
issue  there ;  and  Lord  Ellenborough  said,  and  the  rest  of 
the  Court  agreed,  that  there  must  be  a  prohibition,  for  it 
appeared  that  there  was'nothing  to  try  in  the  Court  below 
but  the  modus  insisted  upon  in  the  defendant's  answer. 
So  here,  there  is  nothing  to  try  in  the  Court  below  but  the 
prescription,  for  the  defendants  cannot  claim  in  any  other 
way  than  by  prescription ;  and  if  the  Court  below  proceed 
to  judgment,  they  will  be  giving  judgment,  not  only  on  a 
matter  without  their  jurisdiction,  which  a  prescription 
whether  good  or  bad  is,  but  upon  a  prescription  which  is, 
in  itself,  utterly  bad  in  law. 

Lastly,  it  must  not  be  forgotten,  that  the  only  evidence 
in  support  of  the  libel,  consisted  of  entries  in  books  kept 
by  the  defendants  themselves.  Such  evidence  may  be 
admissible  in  the  Ecclesiastical  court,  but  it  would  be 
clearly  inadmissible  in  this  Court.  Com.  Dig.  Prescript 
tum,T.  13 ;  and,  if  the  Court  below  have  proceeded  upon 
evidence  improperly  received,  that  is  in  itself  a  reason  for 
granting  a  prohibition.  On  all,  or  any  of  these  grounds, 
therefore,  it  is  submitted  that  this  plea  is  bad,  and  that  a 
prohibition  ought  to  go. 
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Taunton,  contriL.  The  last  objection,  as  it  may  be 
answered  in  a  word,  is  better  first  disposed  of.  The  short 
and  conclusive  answer  to  it  is,  that  it  no  where  appears 
that  the  Ecclesiastical  court  did  admit  the  defendants' 
books  in  evidence.  It  is  true,  that  the  defendants  have 
set  out  in  their  libel  certain  extracts  from  their  books, 
which  they  claim  to  exhibit  upon  the  hearing  of  the  cause ; 
but  there  is  nothing  to  shew,  that  those  extracts*  were  so 
exhibited^  and  even  if  they  were,  still  they  have  not  been 
exhibited  to  this  Court,  and  without  seeing  the  books,  it  is 
impossible  for  this  Court  to  adjudge  that  their  contents  are 
not  receivable  in  evidence. 

Then,  with  reference  to  the  main  questions  in  the  case. 
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two  propositions  are  submitted  to  the  Court  on  the  part  of 
the  defendants:  first,  that  the  proceedings  below  are  not 
ripe  for  their  interference,  that  they  haTe  not  advanced  fistr 
enough  to  shew  any  ground  for  this  Court  to  stay  them  by 
prohibition ;  and  second,  that  the  Court  below  has  juris- 
diction over  the  subject-matter  of  the  suit ;  and  if  either 
of  these  is  made  out,  the  prohibition  must  be  refused. 

Now,  in  the  first  place,  the  arguments  urged  on  the  other 
side  do  not  apply  to  the  present  case ;  though,  if  the  ques- 
tion had  arisen  out  of  an  action  on  the  case  for  disturbance, 
they  might  have  applied  forcibly.  Look  at  the  form  of 
the  pleadings  here.  The  declaration  sets  forth  the  Ubel, 
which,  it  must  be  admitted,  does  allege,  incidentally  and 
unnecessarily,  not  as  the  ground  of  title,  that  from  time 
immemorial,  this  society  have  possessed  and  enjoyed  cer- 
tain pews  in  this  church.  But  what  is  the  prayer  of  the 
Kbel  ?  There  is  no  allusion  to  a  prescriptive  title  there ;  it 
is  in  these  words : — ''  that  the  said  Nicholas  Byerley  and 
William  Boyer,  may  be  admonished  to  permit  the  said 
principal  and  ancients,  or  grand  fellows,  of  the  society  of 
Staple  Inn  aforesaid,  to  have  free  access  to  their  seats  or 
sitting  places  in  the  aforesaid  seven  seats  or  pews,  marked, 
&c.,  in  the  said  parish  church  of  Saint  Andrew,  Holbom  ; 
and  that  they,  the  said  N.  B.  and  W.  B*,  and  their  suc- 
cessors, for  the  future  refrain  from  disturbing  the  said  prin- 
cipal, &c.,  in  their  quiet  and  peaceable  sitting  therein/' 
Now  the  libel,  in  the  preceding  part  of  it,  had  described  the 
plaintiff,  and  his  then  colleague,  as  the  churchwardens  of 
the  parish. '  The  prayer  then  is,  that  the  churchwardens 
may  be  admonished.  Admonished  by  whom,  and  in  what 
character  ?  By  the  ordinary,  as  his  servants  and  officers, 
that  they,  and  succeeding  churchwardens,  the  future  ser- 
vants and  officers  of  the  ordinary,  may  refrain  from  dis- 
turbing the  society  in  the  peaceable  enjoyment  of  their 
pews.  This  is  the  sum  and  substance  of  the  prayer,  and 
all  that  the  Spiritual  court  are  asked  to  do,  therefore,  is, 
that  they,  the  ordinary's  court,  will,  through  the  medium 
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of  their  judge,  the  minister  of  the  ordinary,  admooiah  his 
servants  and  officers  to  desist  from  the  tortious  acts  which 
had  been  previously  complained  of.  ^Bayley,  J.  Can  the 
acts  of  the  churchwardens  be  called  tortious  acts,  until  the 
right  of  the  defendants  has  been  proved?]  Certainly; 
because  as  against  a  wrong  doer,  bare  possession  is  right 
enough ;  and  every  man  who  disturbs  him  in  possession, 
without  setting  up  a  superior  title  in  himself,  is  a  wrong 
doer.  {^Bayley,  J.  Has  the  ordinary  any  authority  to 
interfere,  except  in  favour  of  a  parishioner?]  Perhaps 
not ;  but  the  defendants  are  not  non-parishioners,  in  that 
sense  of  the  word  which  would  bring  them  within  that 
Umitation.  They  are  the  occupiers  of  extra-parochial  pre- 
mises. This  is  not  the  case  of  the  inhabitant  of  one  parish, 
claiming  a  seat  in  the  church  of  another  parish ;  for  Sta- 
pk  Inn  does  not  even  adjoin  any  other  parish.  It  is  sur- 
rounded on  all  sides  by  Saint  Andrew  parish;  it  is  an  insu- 
lated Bpot«  in  the  very  centre  of  that  parish.  If  extra  paro- 
chial occupiers  cannot  claim  seats  in  parish  churches,  the 
consequence  may  be,  that  they  cannot  go  to  church  at  all, 
but  will  be  utterly  precluded,  not  only  from  attending 
divine  service,  but  from  obtaining,  when  necessary,  the 
solemnization  of  the  rites  of  marriage,  baptism,  and  burial. 
But  having  seen  what  the  libel  states,  it  is  next  necessary 
to  see  what  is  stated  in  the  answer  to  the  libel.  It  is 
this : — *'  that  Nicholas  Byerley  doth  not  know  or  believe, 
that  from  time  immemorial,  the  pews  and  seats  articulate, 
were  exclusively  possessed,  used,  had,  and  enjoyed,  by  the 
principal  and  ancients,  or  grand  fellows,  of  the  society  of 
Staple  Inn ;  but  lie  admits,  that  for  a  great  number  of 
years  last  past,  they  have  so  possessed  and' enjoyed  them, 
and  some  of  the  said  pews  and  seats  may  have  been  for  a 
great  number  of  years  used  occasionally  by  the  principalis 
&c. ;  but  others  of  them  have,  he  believes,  been  let  by  the 
said  society,  to  persons  not  belonging  to  the  same,  for 
money ;  whether  or  no  tha  said  pews  and  seats,  or  any  of 
them,  were  possessed  or  used,  had  or  enjoyed,  by  the  said 
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society,  with  the  pririty,  knowledge,  and  consent  of  the 
rector,  churchwardens,  and  parishioners  of  the  articulate 
parish  of  Saint  Andrew,  Hoiborn,  he  knows  not,  and  has 
no  sufficient  means  of  forming  a  belief,  or  disbelief;  there- 
on." Now,  that  contains  any  thing  but  a  direct  and 
positive  denial  of  the  article  of  the  Ubel.  ''  He  does  not 
know  or  believe — he  knows  not — he  has  no  sufficient 
means  of  forming  a  belief,  or  disbelief."  Surely,  no  one 
of  these  expressions  amounts  to  a  denial.  [Boy/ey,  J. 
Does  not  the  concluding  sentence  amount  to  a  denial?] 
Clearly  not;  it  goes  no  further  than  what  has  already  been 
stated ;  it  is  this : — '*  further  and  otherwise,  except  as 
he  has  before  stated  in  this  his  personal  answer,  he  does 
not  admit,  but  denies  the  said  position  or  article  to  be 
true."  This,  coming  after  the  qualified  and  undecisive 
expressions  that  precede  it,  cannot  be  called  a  general  and 
unqualified  denial  of  the  libel.  Then,  what  is  the  plea? 
The  language  of  that  plea  is  extremely  important  for  the 
consideration  of  the  Court ;  for,  after  setting  forth  the 
prayer  of  the  libel,  it  alleges  positively  and  substantively, 
that  the  defendants  have  a  possessory  right  to  the  use  and 
enjoyment  of  the  said  seats  and  pews  in  the  said  libel  and 
declaration  mentioned,  grounded  on  an  usage^f  divers,  to 
wit,  100  years ;  and  this  the  plaintifi*  does  not  traverse  or 
deny,  but  demurs  to  the  whole  of  the  plea;  confesung, 
therefore,  that  the  defendants  have  that  possessory  right. 
The  defendant's  right,  then,  is  confessed,  upon  the  record. 
[^Bayley,  J.  Confessed,  if  well plea/ied].  At  least,  it  is 
not  traversed  or  denied,  which  it  ought  to  have  been.  The 
plea  then  goes  on  to  allege,  that  according  to  the  usage  x>f 
the  Ecclesiastical  court,  such  possessory  right  is  a  sufficient 
foundation  for  that  court  proceeding  to  admonish  the 
churchwardens,  to  permit  the  defendants  to  have  access  to 
the  pews ;  that  in  order  for  that  court  so  to  admonish  the 
churchwardens,  it  is  not  necessary  for  the  defendants  to 
allege  or  prove  an  immemorial  possessory  title,  as  stated  in 
the  libel ;  and  that  according  to  the  usage  of  that  court. 
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the  denial  ia  the  plaintiff's  personal  answer,  does  not  put 
such  immemorial  possession  in  issue,  nor  has  any  denial 
hitherto  been  made  thereof,  so  as  to  put  the  same  in  issue. 
IHoiroyd,  J.  Are  not  those  allegations  of  law,  instead  of 
fact,  and  is  not  the  plea  bad,  and  demurrable  in  that  point 
of  view?  Bayley^.i.  And  is  the  usage  according  to 
which  the  plea  alleges,  that  the  Spiritual  court  may  proceed 
to  monition,  a  legal  and  valid  usage  ?]  They  are  clearly 
allegations  of  fact,  and  not  of  law ;  and  the  u^age  referred 
to  is  as  clearly  good  in  law.  Until  issue  is  joined  in  the 
Court  below,  this  Court  never  interposes  the  writ  of  prohi- 
bition; and  whether,  or  when,  issue  is  joined,  depends 
upon  the  usage  and  practice  of  the  Court  below.  That 
mustbe  a  question  of  fact,  and  therefore  the  all^ation  that 
issue  is  not  joined,  is  an  allegation  of  fact;  and  as  the  de- 
murrer must  be  taken  to  admit  the  truth  of  the  plea,  the 
result  is  a  confession  that  issue  has  not  been  joined,  and  it 
follows,  that  this  Court  cannot  yet  interfere.  Now  the 
practice  of  the  Ecclesiastical  courts  is  thus  laid  down  in 
Oughton*8.  Ordo  Judiciorum  (a),  a  book  of  authority  on  the 
subject.  He  says, ''  after  a  libel  is  put  in,  the  plaintiff  in 
such  libel  may,  if  he  please^  appeal  to  the  conscience  of  the 
defendant  as  to  the  matters  suggested  in  the  libel,  and  put 
him  on  his  oath.  Where  that  course  of  proceedings  is 
adopted,  the  proceedings  are  like  a  bill  and  answer  in 
equity  ;  the  personal  answer  is  the  same  as  the  answer  to 
a  bill  filed  in  the  court  of  Equity ;  but  issue  (technically 
called  such)  is  only  joined  by  affirmative  or  negative  issues 
as  they  are  called  there ;  the  negative  issue  there  answering 
to  our  general  issue."  Now  no  plea  has  been  put  in  to  the 
libel  here ;  there  is  nothing  more  than  the  personal  answer. 
{^Bayley^  J.  But  is  your  plea  properly  framed  as  a  denial 
of  issue  being  joined  ?  It  does  not  allege  that  no  issue  has 
been  joined :  it  ought  to  have  stated  that  the  personal 
answer  was  insufficient,  according  to  the  usage  of  the  Spi- 
ritual  court,  to  raise  any  issue  at  all].      It  states,  that  no 

(a)  Vol.  ii,  tit.  61,  62. 
VOL.  VII.  2  Q 
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issue  is  joined  upon  the  immemorial  possession,  and  that  is 
enough  to  bar  the  present  interference  of  the  Courts 
because  that  is  the  objectionable  issue*     It  was  decided  in 
Johnson  v.  Oldham  {a),  that  until  an  objectionable  custom, 
that  is,  a  custom  which  may  be  matter  of  objection,  is 
pleaded,  this  Court  will  not  interfere.    There,  Luiwycht 
moved  for  a  prohibition  to  the  Spiritual  court,  to  stay  a 
suit  therein  fpr  a  mortuary,  upon  a  suggestion  of  21  Hen.  8, 
c.  6,  and  that  there  was  no  custom  here  for  the  payment 
of  it.     (That  statute  was  intended  to  suppress  the  taxali<» 
of  money  by  the  clergy  for  superstitious  purposes,  and 
enacts,  that  no  mortuary  shall  be  payable  ufnless  there  is 
a  special  custom  for  it  in  the  particular  parish).      He  ob- 
jected, that  the  custom  being  dented  here,  they  ought  not 
to  proceed  in  the  Spiritual  court,  and  be  cited  Hinde  ▼. 
The  Bishop  of  Chester  (&).     It  was  ai^ued  cdntrjt,  that  the 
21  Hen,  8,  had  saved  the  jurisdiction  to  the  Spiritual 
court,  where  mortuaries  have  been  usually  paid;  besides, 
that  they  ought  to  plead,  that  there  was  no  such  custom 
in  the  Spiritual  court,  and  then,  iipion'  refiisal  there  to 
admit  the  plea,  to  move  this  Court,  but  not  before  such 
refusal.      And  per  Hdlt,  G.  J.,  a  prohibition  caanot  be 
granted,  without  a  denying  of  the  custom  ia  the  Spixitnal 
court,  which  is  not  done  here.     And  the  whole  Court 
seemed  to  be  agnihst  the  prohibition.    And  a  rule  was 
made  to  hear  counsel  on  both  sides.     And  afterwards  the 
rule  was  discharged  by  Turton  and  Gould,  Js.,  absente 
Holt,  C.  J.    Now  that  is  a  direct  authority  to  shew  that 
until  the  custom  which  is  to  support  the  objection  k 
pleaded,   this  Court   will   not   interfere.      In  Dyke  t. 
Brown  {c),  the  defendant  libelled  in  the  Spiritual  court 
for  the  tithes  of  faggots  made  of  croppings  of  trees,  and 
the  suggestion  for  a  prohibition  was,  that  the  croppinge 
were  cut  from  the  stumps  of  timber  trees  above  the  growth 
of  twenty  years.     It  was  alleged  that  sentence  was  given 

(a)  1  Ld.  Ray.  609.  (h)  Cro.  Car.  237. 

(e)  3Ld.  IUy.«35. 
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in  the  Spiritual  court,   and  therefore  that  the  plaintiff 
came  too  late  for  a  prohibition.     ''  But/'  per  Holtf  C.  J., 
''  the  sentence  will  not  hinder  the  having  a  prohibition  in 
any  case,  but  in  case  of  prohibitions  grounded  on  23  Hen. 
S,  c.  9,  for  citing  out  of  the  diocese.     But  because  the 
plaintiff  had  not  pleaded  this  matter  in  the  Spiritual 
court,  they  denied  the  prohibition;  because  the  Spiritual 
court  has  general  jurisdiction  of  tithes;  and  if  any  special 
matter  depriyes  them  of  .their  jurisdiction,  it  must  be 
pleaded  there;  and  if  it  had  been  pleaded  there,  and  issue 
joined  upon  it,  and  upon  the  trial  it  had  been  found  to  be . 
sylva  cadtuij  it  had  been  well;  but  if  they  had  refused  to 
admit  the  plea,  a  prohibition  should  have  been  granted.'^ 
In  Stone  v.  Harwood  (a),  in  prohibition,  the  libel  was  for 
tithes  due  from  the  occupier  of  the  land,  and  the  sugges- 
tion was  that  the  land  belonged  to  the  Abbot  of  Westmin" 
sier,  and  was  held  tithe  free,  and  came  into  the  hands  of 
the  Crown,  under  whom  the  plaintiff .  held  as  tenant  at 
will.     It  was  admitted  that  this  was  not  pleaded  below; 
but  a  prohibition  was  prayed  on  the  ground  that  the  plea 
could  not  be  tried  there,  and  that  a  traverse  that  such  plea 
had  been  refused  would  be  a  bad  traverse,  as  was  held  in 
The  Bishop  of  Winchester's  case  (ft),  and  therefore  there 
was  no  occasion  to  plead  it  below.     But,  per  Curiam, 
'^  this  is  but  the  case  of  every  modus;  for  though  the  Spi- 
ritual cburt  cannot  try  the  modus,  yet  it  must  be  pleaded 
there  before  you  can  have  a  prohibition ;  and  it  is  not  said 
in  7%e  Bishop  of  Winchester's  case,  that  it  need  not  be 
pleaded.    It  is  the  course  of  the  Court,  that  it  must  be 
pleaded,  before  you  can  have  a  prohibition."    Boughton 
V.  Hustler  (c),  was  a  suit  in  the  Spiritual  court  for  tithes 
of  loppings  of  trees.    The  defendant,  by  his  answer  in 
that  Court,  had  alleged  that  the  trees  were  above  twenty 
yeare'  growth,  and  therefore  not  titheable ;  after  which  he 
moved  in  this  Court  for  a  prohibition,  suggesting  the 

(a)  Cas.  tern.  Hard.  342.  (6)  2  Rep.  45,  a. 

(c)  2  Gwill.  95^. 

2  Q  2 


585 


V, 

WlXDUS 

and  othen. 


Byerley 

V. 


586  CASES    IN    THE    KINO's  BENCH, 

1826.  matter  containiod  ia  his  answer  in  the  Spiritual  tontt,  with 
an  affidavit  of  the  truth  of  it.  '  This  Court  refused  a  pro- 
hibition; for  the  party  should 'have  pleaded  this  matter 

WiNDus      in  tjje  Spiritual  court,  and  have  produced  an  affidavit  that 
and  others.  •  .  •  ,      . 

the  Court  h^d  refused  to  receive  such  plea.  There  the  de- 
fendant below  had  put  in  his  personal  answer,  and  there- 
fore that  case  is  extremely  important,  as  shewing. the  vali- 
dity of  the  distinction  already  suggested  between  a  per- 
sonal  answer  and  a  pled.  In  Dutens  v.  Robson  (a),  which 
was  a  motion  for  a  prohibition  to  the  Consistory  court  of 
the  Bishop  of  Durham,  the  ground  of  the  motion  was, 
that  the  libel  stated  an  immemorial  custom  and  prescrip- 
tion for  the  rector  to  receive  from  the  parishioners  a  com- 
position for  the  tithe  of  milk.  This,  it  v/bs  urged,  b^ng 
"matter  of  common  law  cognizance,  was  improper  to  be 
discussed  in  an  Ecclesiastical  court ;  and,  as  it  appeared  on 
the  face  of  the  libel,  afforded  good  ground  for  a  prohibition. 
But,  as  the  defendant  had  not  in  his  plea  denied  the 
custom,  the  Court  refused  to  grant  the  prohibition,  and 
said,  that  as  the  subject  matter  was  within  the  jurisdiction 
of  the  Ecclesiastical  court,  a  prohibition  would  not  lie, 
unless  that  Court  were  proceeding  to  try  the  questi<m  of 
custom ;  but  in  that'  case,  as  the  custom  was  not  denied, 
it  could  not  be  put  in  issue.  The  rule,  then,  is,  that  if 
the  Spiritual  court  have  a  general  jurisdiction  over  the 
subject  matter  of  the  suit,  this  Court  will  not  grant  a  pro- 
hibition in  a  case  where  a  question  of  custom  arises,  unless 
the  custom  has  been  pleaded,  and  that  plea  refused,  or  has 
been  putin  issue,  in  the  Court  below.  Now»  that  the  Spi- 
ritual court  have  a  general  jurisdiction  over  the  subject 
mattet  of  this  suit  cannot  be  disputed;  and  the  cases 
shew  that  they  have  an  exclusive  jurisdiction  over  it  also, 
except  only  where  the  right  claimed  is  founded  on  a  pre- 
scription, or  a  faculty.  Those  cases  will  be  found  col- 
lected, and  that  position  clearly  estabUshed,  in  Watson's 
Clergyman's  Law,  c.  39;    Ayliffe's  Jura  Canonical  p. 

(a)  II.  Bl.  100. 
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484;  Bum's  Eccl.  Law,  tit.  Chvrch,  III,  IV,  VII;  Id. 
tit.  Prohibition ;  and  3  Inst.  202.  It  is  said,  there  is  a 
distinction  between  suits  for  tithes,  and  suits  in  respect  of 
pewsy  and  that  the  Spiritual  courts  have  a  more  confined 
and  limited  jurisdiction  in  the  latter,  than  the  former. 
The  case  of  May  y.  Gilbert  (a)  is  a  complete  answer  to 
that  argument.  [Bayley,  J.  It  did  not  appear  there, 
whether  the  prescription  was  in  issue  in  the  Court  below, 
or  not;  nor,  whether  the  plaintiff  was  a  parishioner,  or  not]. 
No;  but  ''a  prohibition  to  the  Ecclesiastical  court  having 
been  sued  for,  upon  surmise  of  a  title  by  prescription  to  a 
seat  in  the  common  part  of  the  church,  all  the  justices 
are  said  to  answer,  that  for  the  title,  they  were  not  there 
to  meddle  with  it,  this  being  for  a  seat  in  the  church ;  and 
again,  being  further  pressed  in  the  matter,  all  of  them 
said,  that  they  would  not  meddle  with  the  deciding  of 
such  controversies  for  seats  in  the  church,  but  would  leave 
the  same  to  them  to  whom  it  more  properly  belonged"  (&). 
Crreaws  v.  The  Rector  of  Hornsey  (c),  is  to  the  same 
point,  and  the  observations  of  Lord  Stowell  there  establish 
the  same  principle.  In  Jacob  v.  Dallow  (<2),  the  whole 
title  was  founded  in  prescription,  and  there  Lord  Holt 
said,  ''  a  man  may  sue,  if  he  pleases,  upon  his  prescrip- 
tion, in  the  Ecclesiastical  court,  to  have  his.  possession 
quieted,  (as  for  a  seat  in  the  church,  which  was  the: pre- 
sent case),  which  the  ordinary  ought  to  do,'  upon  the 
foundation  of  his  usage  to  have  sat  there;  for  one  may  sue 
upon  a  prescjiption  in  the  Spiritual  court,  if  it  be  not  de- 
nied, as  upon  a  modus  decimandi;  or  for  a  pulsion  due  by 
prescription,  and  the .  Spiritual  court  will  give  judgment 
upon  W*  The  defendants  are  not  bound  in  this  stage  of 
the  proceediii^  to  support  their  title;  that  is  for  the  Ec- 
clesiastical court  to  judge  of:  and  this  Court  vrill  not  in- 
terfere to  prevent  thetn  from  so  doing.   Davis  v.  Ma^er  (e), 

(a)  2  Buhtr.  140.  (6)  Watson's  C.  L.  390,  citing  May  ▼.  Gilbert. 

(c)  1  Haggard*s  Rep.  194.  (<0  2  Ld.  Ray.  755.    2  Salk  551. 

(e)  Forest  Exch.  Rep.  14. 
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is  an  datbority  to  shew  that  a  person  living  out  of  the 
parish  i&ay  have  a  right  to  a  seat  in  the  aisle  of  a  parish 
church;  and,  yet,  upon  what  principle  should  a  non-pa- 
rishioner have  a  better  right  as  respects  the  aitlep  than  the 
body  of  the  church?  The  same  reason  that  bdrs  his  right 
to  a  seat  in  the  one,  namely^  the  exclusion  of  persons  who 
are  parishioners,  would  equally  bar  it  in  both,  for  the 
same  e£fect  would  be  produced,  in  whatever  part  of  the 
church  he  might  be  seated.  The  churchwardens  in  this 
case  are  wrongdoers,  and  against  a  wrongdoer  bare  pos- 
session is  a  sufficient  title:  Baxter  r»,Bateman(m),  AMy 
V.  Freckkton  {b),  Kenrick  v.  Taffhr{c),  «nd  Cros$  v. 
Salter  (d).  Here,  the  possession  of  the  defendants  is 
admitted,  not  only  by  the  demurrer,  but  by  the  personal 
answer;  therefore  in  the  Court  below  there  is  no  title  in 
question,  no  right  in  litigation,  nothing  to  join  issue  upon. 
It  was  not  necessary  for  the  defendants  to  prove  any  title 
beyond  bare  possession,  in  order  to  induoe  the  Court  bdow 
to  accede  to  the  prayer  of  the  libel,  for  die  fact  of  baie 
possession  gave  them  jurisdiction  to  do  that:  and  if  the 
case  was  thus  brought  within  their  jurisdiction  at  all,  it 
was  equally  within  their  iurisdiction  to  dedde  whether  a 
non^parishioner  could,  or  could  not,  of  right  maintain  that 
possession.  Now  that  question  they  have  already  deddad 
in  favour  of  the  defendants,  because  the  libel  which 
claimed  that  possession  was  excepted  to  by  the  plaintiff, 
argued  on  both  sides,  and  admitted  by  the  Court:  and 
their  judgment  on  that  occasion  proceeded  upon  the 
sound  and  sensible  distinction  already  noticed,  between 
an  extra*parochial  person,  and  a  person  inhabiting  another 
parish ;  the  Court  being  satisfied  that  with  respect  to  the 
former  they  had  jurisdiction,  though  with  respect  to  the 
latter  they  perhaps  had  not.  Then,  what  are  the  other  cases 
cited  on  the  other  side?     Brabin  v.  Trediman  (e)  does  not 


(a)  1  Sid.  88. 

(c)  i  Wilson,  326. 


(b)  3  Lev.  73. 
Id)  3  T.  R.  639. 


(e)  2  Roll.  Rep.  24. 
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apply,  because  that  was  <he  case  of  a  faculty.  Nor  is  Stocks 
V.  Boaih  (a)  in  point,  for  that  vras  a  mere  question  of  evi^ 
dence.  Clifford  v.  Wickt,  (b)  is  equally  inapplicable,  for 
there  the  claam  was  to  part  of  the  chancel.  The  only  case 
at  aU  in  point  is  that  of  French  v.  Trash  (c),  and  that  was 
a  suit  for  tithes,  in  which  a  modus  was  in  issue;  and  upon 
that  ground,  ai^d  that  only,,  a  piphibition  was  awarded. 
Fbr  'both  these  reasons,  therefore,  "fiTBt,  that  there  being 
nothing  in  issite  here,  the  case  is  not  ripe  for  the  inter- 
ference of  this  Court;  and  second^  that  the  Court  below 
have  jurisdiction  orer  the  subject  matter  of  the  suit;  it  is 
submitted  that  there  is  no  ground  for  a  prohibition,  and 
that  the  defendants  are  entitled  to  judgment. 
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Mertwetherj  in  reply.  Hie  attempt  to  distinguish  an 
extra-pdrochial  person  from  a  non-parishioner,  with  re- 
ference to  a  question  like  this,  is  unavailing.  The  objection 
to  the  defendants  is,  that  they  do  not  live  in  this  parish: 
whetiiet  they  live  in  any  other  parish,  or  in  no  parish  at 
all,  is  perfectly  immaterial :  the  objection  is  the  same,  be- 
cause the  exclusion  of  parishioners  occasioned  by  their 
admission  to  the  pews,  is  the  same.  IBayley,  J.  May 
not  the  question,  whether  their  admission  does  occasion 
the  exclusion  of  parishioners,  be  a  question  for  the  Spi- 
ritual < court  to  decide?}  No;  because  such  a  question 
cannot  legally  be  raised;  they  cannot  bylaw  be  allowed 
to  exclude  parishioners.  But  if  that  question  could  be 
discussed,  the  answer  to  it  must  be,  that  they  do,  and 
long  have  excluded  parishioners;  and  if  so,  their  posses- 
sion has  been  illegal,  and  cannot  form  the  basis  of  a  pre- 
scriptive right.  The  attempt  to  raise  from  the  plea  and 
the  demurrer  to  it,  the  inference  that  the  possessory  right 
of  the  defendants  is  admitted  and  confessed,  is  equally 
unavailing;  because  the  question  is,  not  what  is  the  effect 
of  the  demurrer,  but  whether  the  plea  is  good  in  law :  and 
it  is  perfectly  clear  diat  it  is  bad  in  law,  heoause  it  con- 

(a)  1  T.  R.  428.  (»)  t  B.  &  A.  498.  (c)  10  Eait,  348. 
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tains  allegations  of  law,  and  not  allegations  of  fact.    No 
case  has  been,  or  can  be  produced,  in  which  the  possessory 
title  of  a  non-parishioner  to  a  pew  in  a  parish  church  has 
been  allowed;   for  the  observations  of  Iiord  Stowell,  in 
Greaves  t.   The  Rector, of  Hornsey  (a),  clearly  apply  to 
persons  who  were  parishioners.     French  v.  Trask{b),  is 
not  distinguishable  in  principle  from  the  present  case,  and 
must  decide  it.     The  cases  cited  on  the  other  side  are  all 
distinguishable  from  this.     In  Dyke  ▼.  Brown  (c).  Stone 
y.  Harwood  {d),  and  Dutem  v.  Robson  (e),  there  was  no 
personal  answer;   so  that  there  could  be  nothing  in  issue 
there.    Johnson  v.  Oldham  Cf)»  was  a  suit  for  a  mortuaryi 
and  a  perfectly  different  case  from  this.     But,  giving  the 
utmost  effect  to  all  these  eases,  the  principle  which  they 
establish  is  this,  and  this  only;  that  where  the  right,  or 
that  out  of  which  it  springs,  is  admitted,  or  not  d^ed, 
the  Spiritual  court  have  jurisdiction  to  proceed;    whidi 
has  no  reference  to  this  case,  because  here  the  title  of  the 
defendants,  whether  by  prescription  or  possession,  is  de- 
nied in  toto,  and  is  in  issue.     Cross  v.  Salter  (g),  and  the 
other  cases  of  disturbance  by  a  wrongdoer,  may  also  be 
admitted  to  their  fullest  extent;  they  do  not  touch  this 
case:  the  distinction  between  them  is,  that  they  were  all 
questions  of  right  between  fellow  parishioners,  whereas 
this  is  a  question  between  the  ordinary  and  non-parish- 
ioners, who  can  have  no  right  at  all.    Nothing  has  been 
said  to  defeat  the  arguments  before  urged  in  favour  of  the 
plaintiff;  and  relying,  therefore,  upon  them,  it  is  still  con- 
tended that  the  demurrer  in  this  case  must  be  allowed, 
and  a  prohibition  ordered. 

The  case  was  argued  upon  two  former  days  during  these 
sittings,  when  the  Court  took  time  for  consideration* 
Judgment  was  now  delivered  by 

(a)  1  Haggard's  Rep.  194.  (6)  10  East,  348. 

(c)  Ld:  Ray.  835.  (rf)  Rep.  temp.  Hardw.  357. 

(c)  1  H.  Bl.  100.  (/)  1  Ld-  Ray*  fi<»- 

(g)  3  T.  R,  639. 
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Ba YLEYy  J.,  who,  after  stating  the  nature  of  the  action, 
and  the  substance  of  the  pleadings,  thus  proceeded.    This 
then,  was  a  suit  instituted  in  the  Spiritual  court  in  respect 
of  certain  pews,  situate  in  the  body  of  the  church  of  Saint 
Andrew,  Holbornf  by  certain  non-parishioners  who  claimed 
the  exclusive  right  to  those  pews.    The  libel  did  not  pray 
for  a  faculty  ex  grati&,  but  for  a  monition  de  jure ;  and  it 
complained  of  a  disturbance  of  the  enjoyment  of  the  pews, 
not  by  the  present  plaintiff  only,  but  partly  by  him,  partly 
by  his  deceased  tM>lleague,  and  partly  by  their  predecessors, 
as  churchwardens  of  the  parish.    The  claim  to  the  pews 
was  founded^  P^^y  ^^  prescription,  and  partly  on  posses- 
sion ;  and  the  first  question  for  our  decision  was,  whether 
a  possessory  right  to  the  pews  could  exist  in  these  parties, 
independently  of  a  prescription,  or  immemorial  custom,  to 
enjoy  them.    Now,  these  parties  are  non-parishioners,  and 
it  is  perfectly  clear  that  a  non-parishioner  can  have  no 
right  to  a  pew  in  the  body  of  a  church,  except  by  pre- 
scription.   There  is  no  doubt  about  that  in  point  of  law, 
and  it  is  strictly  accordant  to  justice ;   for,  as  the  non- 
parishioner  contributes  nothing  towards  either  the  repair 
of  the  church,  or  the  support  of  the  minister,  it  would 
be  extremely  unreasonable  that  he  should  have  accom- 
modation to  the  exclusion  of  those  who  do  contribute 
to  both.    The  body  of  the  church  belongs  to  the  parish 
and  the  parishioners  at  large,  and  the  ordinary  has  no 
power  to  dispose  of  seats  there  to  persons  who  do  not 
reside  in  the  parish.      It  is   upon  the  same  principle 
that  it  has  been  held  that  a  faculty  of  a  pew  to  a  man 
and  his  heirs  is  bad,  because  by  those  means  the  pew  may 
in  time  come  to  belong  to  an  individual  who  is  not  a 
parishioner.    There  are  many  authorities,  both  ancient 
and  modem,  upon  this  point.    In  Coke  Littleton,  121  b, 
it  is  said,  '*  neither  can  a  nobleman,  esquire,  &c.,  claim 
a  seat  in   a  church  by  prescription,   as  appendant  or 
belonging  to  land,  but  to  a  house,  for  that  such  a  seat 
belongeth   to  the  house  in  respect  of    the  inhabitancy 
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thereof/'     In  Gibson's  Codex,  tit.  9,  c.  4,  a,  under  the 
head  of  **  Rales  of  Common  Law  concerning  the  repairing 
and  ordering  of  seats/'  it  is  said,  "  of  common  right  the 
soil  and  freehold  of  the  church  is  the  parson's ;  the  use  of 
•the  body  of  the  church,  and  the  repair  of  it,  common  to 
the  parishioners  ;  and  the  disposing  of  the  seats  thei^in 
is  the  right  of  the  ordinary ;   and,  generally,  where  the 
•parishioners  repair,  the  ordinary  shall  dispose.      These 
heads  are  every  where  laid  down  in  the  cases  on  this 
'Attbject,  and   have  never  been  disputed.''    And  though 
Gibson  only    says   that  the  disposing  of  the  seats   is 
-the  right  of  the  ordinary,  and  does  not  say  to  whom 
ih^  are  to  be  disposed,  there  are  other  authorities  that  do. 
In  Fuller  v.  Lane  (a).  Sir  John  NiekoU  lays  down  the 
general  law  upon  this  subject  Tery  fully  and  correctly. 
By  the  general  law,  and  of  common  right,"  he  says, 
all  the  pews  in  a  parish  church  are  the  common  property 
of  the  parish :  they  are  for.  the  use,  in  common,  of  the 
parishioners,,  who  are  all  entitled  to  be  seated,  orderly  and 
tMypveniently,  so  as  best  to  provide^  for  the  accommodation 
of  all.    The  distribution  of  seats  rests  with  the  church- 
wardens, as  the  officers,  and  subject  to  the  control  of  the 
ordinary.    Neither  the  minister,  nor  the  vestry,  have  any 
right  whatever  to  interfere  with  tl>e  churchwardens,  in 
seating  and  arranging  the  parishioners,  as  often  erroneously 
supposed :  at  the  same  time,  the  advice  of  the  minister, 
and  even  sometimes  the  opinions  and  wishes  of  the  vestry 
may  be  justly  invoked  by  the  churchwardens ;  and,  to  a 
certain  extent,  may  be  reasonably  deferred  to,  in  this  mat- 
ter.   The  general  duty  of  the  churchwardeils  is  to  look  to 
the  general  accommodation  of  the  parish,  consulting,  as 
far  as  may  be,  that  otall  its  inhabitants*    The  parishioners, 
indeed,  have  a  claim  to  be  seated,  according  to  their  rank 
and  station  ;  but  the  churchwardens  are  not,  in  providing 
for  this,  to  overlook  the  claims  of  all  the  parishioneis  to  be 
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seated,  if  sittings  can  be  afforded  them.  Accordingly, 
they  are  bound,  in  particular,  not  to  accommodate  the 
higher  classes,  beyond  their  real  wants,  to  the  exclusion  of 
their  poorer  neighbours ;  who  are  equally  entitled  to  ac- 
commodation with  the  rest,  though  they  are  not  entitled 
to  equal  accommodation ;  supposing  the  seats  to  be  not 
all  equally  convenient.  Such,  then,  are  the  general  duties 
of  churchwardens,  in  seating  and  arranging  the  pa- 
rishioners in  their  several  parish  churches.  But  the  actual 
exercise  of  their  office,  in  this  particular,  is  too  frequently 
interfered  with,  by  faculties^  appropriating  certain  pews  to 
certain  individuals,  in  different  forms,  and  with  different 
limitations ;  and  by  the  prescriptive  rights  to  pews  of  which 
these  facilities  have  been  the  occasion.  Faculties  of  this 
description  have,  certainly,  been  granted,  in  former  times, 
with  too  great  facility ;  and  by  no  means,  with  due  con- 
sideration and  foresight.  The  appropriation  has,  some- 
times, been,  to  a  man  and  his  family,  '  50  long  as  they  con- 
tinue inhabitants  of  a  certain  house  in  the  parish/  The 
more  modern  form  is,  to  a  man  and  his  family,  '  50  long  as 
they  continue  inhabitants  of  the  parish,^  generally.  The 
first  of  these  is,  perhaps,  the  least  objectionable  form.  It 
is  unlikely  that  a  family  continuing  in  the  occupation  of 
the  same  house  in  the  parish,  shall  be  in  circumstances  to 
render  its  occupation  of  the  same  pew  in  the  church  very 
objectionable.  The  objection  which  applies  to  the  other 
class  of  faculties  is,  that  they  often  entitle  parishioners  to 
the  exclusive  occupancy  of  pews,  of  which  they  themselves 
are  no  longer  in  circumstances  to  be  suitable  occupants  at 
all,  whatever  their'  ancestors  might  have  been.  (A  third 
sort  of  faculty,  not  unusual  after  churches  had  been  new 
pewed,  either  wholly  or  in  part,  appears  to  have  been,  a 
faculty  for  the  appropriation  of  certain  pews  to  certain 
messuages  or  farm-houses;  the  probable  origin  (the  facul- 
ties themselves  being  lost)  of  most  of  \ho9%  prescriptive 
rights  to  particular  pews,  recognised,  as  such,  at  common 
law.    The  parties  must  shew  the  annexation  of  the  pews 
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to  the  messuages,  time  out  of  mind:  and  the  reparation, 
from  time  to  time,  of  the  particular  pews,  by  the  tenants 
of  such  houses  or  messuages,  in  order  to  make  out  their 
prescriptive  titles.     Some  instances  there  are,  too,  of  facul- 
ties at  large  ;  that  is,  appropriating  pews  to  persons,  and 
their  families,  without  any  condition  annexed  of  residence 
in  the  parish.    But  such  faculties  are,  so  far  at  least, 
merely  void,  that  no  faculty  is  deemed,  either  here,  or  at 
common  law,  good,  to  the  extent  of  entitling  any  person 
who  is  a  non-parishioner  to  a  seat  even,  in  the  body  of  the 
church.     As  to  an  aisle,  or  chancel,  that,  indeed,  may  be- 
long to  a  non-parishioner;  for  the  case  of  an  aisle,  or 
chancel,  depends  upon,  and  is  governed  by,  other  consi- 
derations.    But,  whenever  the  occupant  of  a  pew  in  the 
body  of  the  church  ceases  to  be  a  parishioner,  his  right  to 
the  pew,  howsoever  founded,  and  how  valid  soever  donDg 
his  continuance  in  the  parish,  at  once  ceases  and  deter- 
mines ;  though  the  contrary  is  very  often  supposed ;  as, 
for  instance,  that  he  may  sell,  or  assign  it,  or  let  it  to  rent, 
as  part  and  parcel  of  his  property  in  the  parish.     So  again, 
of  pews  annexed  by  prescription  to  certain  messuages,  it  is 
often  erroneously  conceived  that  the  right  to  the  pew  may 
be  severed  from  the  occupancy  of  the  messuage :  it  is  no 
such  thing ;  it  cannot  be  severed  ;  it  passes  with  the  mes- 
suage ;  the  tenant  of  which,  for  the  time  being,  has  also 
de  jure,  for  the  time  being,  the  prescriptive  right  to  the 
pew.      The  result,  upon  the  whole,  however,  of  these 
faculties,  is,  that  in  many  churches,  the   parishioners  at 
large  are  deprived,  in  a  great  degree,  of  suitable  accommo- 
dation, by  means  of  exclusive  rights  to  pews,  either ac/iai//y 
vested  in  particular  families,  by  faculty  or  prescription,  or, 
at  least,  and  which  is  the  same  as  to  any  practical  result, 
supposed  to  be  so  vested.     I  add  this  last,  because  in  very 
many  instances,  these  exclusive  rights  are  merely  supposi- 
tions ;  and  would  turn  out,  upon  investigation,  to  be  no 
rights  at  all.     In  this  very  case,  for  instance^  there  are  two 
claims  as  of  right  set  up  to  this  identical  pew,  neither  of 
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which,  it  now  seems,  is  legally  valid ;    I  mean  Kelsey's 
asserted  prescriptive  right,  and  that  of  Mr.  Lane,  derived 
through  the  Farringdon's  ;  whose  right  itself  was  a  mere 
possessory  right,  that  actually  ceased  and  determined  upon 
Mr.  James  Farringdon  ceasing  to  be  a  parishioner  in  1321." 
The  same  principles  are  laid  down  by  the  same  learned 
judge,  in  the  case  of  Pettman  v.  Bridger  (a),  cited  in 
argument,  by  Lord  Stowell,  in  the  case  of  Greaves  v.  The 
Rector  of  Homsey  (6),  and  I  have  quoted  them  thus  at 
length,  because  they  appear  to  me  to  be  completely  illus-; 
trative  and  decisive  of  the  present  case.    Then,  as  the  law 
stands  thus  with  respect  to  non-parishioners,  is  there  any 
real  distinction  between  a  non-parishioner  and  an  extra- 
parochial  person  ?    We  are  of  opinion  that  there  is  none ; 
that  both  possessing  the  same  advantage,  namely  exemp- 
tion from  all  liabilities  to  contribution  in  respect  of  the 
expenses  of  the  church,  ought  to  share  the  same  disad- 
vantage, namely,  the  not.  being  entitled,  as  matter  of  ex-* 
elusive  right,  to  accommodation  in  the.church.    We  are, 
therefore,  of  opinion,  that  these  defendants  have  no  right  to 
the*  pews  they  claim,  except  it  be  by  prescription,  and  then 
the  second  question  is,  whether  the  proceedings  in  the 
Court  below  are  arrived  at  such  a  stage  that  we  can  interfere 
to  prevent  that  tribunal  from  trying  a  question  over  which 
they  have  no  jurisdiction,  namely,  a  question  of  prescrip- 
tion.    Now,  looking  at  the  decisions  in  Jacob  v.  Dallow, 
(r).  Darby  v.  Cosem  (d),  and  French  v.  Trask  (e),  they 
amount  in  their  result  to  this :  that  a  court  of  common 
law  is  not  bound  to  wait  until  the  suit  is  actually  at  issue 
in  the  Spiritual  court;  but  that  where  we  clearly  see  that 
the  Spiritual  court  is  fairly  in  progress  towards  the  trial  of 
a  question  over  which  they  have   not  jurisdiction,  we 
are  at  liberty  to  interfereby  writ  of  prohibition,  and  remove 
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the  cause  before  the  proper  tribunal.    Upon  that  prin- 
ciplej  we  thinks  that  a  prohibition  ought  to  be  awarded  in 
the  present  case.    The  plea  of  these  defendants,  certainly, 
does  state,  that  according  to  the  usage  of  the  Ecclesiastical 
court,  a  possessory  right  is  a  sufficient  foundation  for  that 
Court  proceeding  to  admonish  the  plaintiff  to  permit  the 
defendants  to  have  access  to  the  pews ;  and  that  in  order 
for  the  Court  so  to  admonish  the  plaintiff,  it  is  not  neces- 
sary for  the  defendants  to  allege  or  prove  an  immemorial 
possessory  title.    That  may  be,  and  indeed  is,  all  true; 
but  it  is  not  the  whole  truth;   and  I  cannot  help  re- 
marking that  the  plea  appears  to  have  been  artfully  framed 
in  this  respect  for  the  purpose  of  imposing  upon  our  sup- 
posed ignorance  of  the  practice  of  the  Spiritual  court    I 
have,  however,  inquired  of  the  proper  quarter  respectiDg 
the  usage  of  that  Court,  and  I  find  it  to  be  this.     Neither 
the  personal  answer^  or  the  plea,  ever  puts  in  issue  any  of 
the  fects  in  the  libel ;  tbey  are  put  in  issue,  or  admitted, 
by  a  previous  step:  a  negative,  or  an  affirmative  issue; 
the  negative  issue  denying  what  the  libel  states,  the  affir- 
mative is^ue  admitting  it.    The  personal  answer  is  one  of 
the  consequences  of  a  negative  issue,  and  is  required,  at 
the  instance  of  the  plaintiff  below,  to  supply  him  with 
proof  of  what  is  previously  put  in  question  by  the  nega- 
tive issue.    A  plea  is  a  statement  of  new  matter.    There- 
fore,  in  this  case,  tiie  defendants  might  with  troth  and 
safety  allege  in  their  plea,  that  the  immemorial  usage  was 
not  put  in  issue  either  by  the  personal  answer  or  by  any 
plea  below ;  but  they  could  not  with  truth  have  alleged 
that  it  was  not  put  in  issue  at  all,  for  it  must  have  been 
put  in  issue  by  a  previous  negative  issue.    So,  their  other 
allegation,  that  according  to  the  usage  and  practice  of  the 
Spiritual  court,  they  were  not  required  upon  the  libel  to 
prove  the  prescription  pet  up  in  their  plea,  is  equally  true ; 
but  it  is  as  uncandid  as  the  other,  for  it  makes  parcel  of 
the  prescription  that  which  is  in  law  no  part  of  it,  namely, 
the  privity,  knowledge,  and  consent  of  the  parish  to  the 
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exclusive  enjoyment  of  the  pews  by  the  sooiety*    If  the        1626. 
pews  were  from  time  immemorial  appurtenant  to  the  lan^i     -o^^^^ 
and  the  society  from  time  immemorial  bad  the  exclnsiye  «. 

enjo3rment  of  ihem,  their  right  would  be  the  some,  whe*  and^o^en. 
ther  they  knew  of  that  exclusive  exijoywfiif:^,  and  consented 
to  it,  or  not.  It  is  therefore  perfectly  true,  that  according 
to  the  usage  and  practice  of  th^  Spiritual  court*  the  society 
were  not  required  to  prove  the  prescription  with  the  know- 
ledge and  consent  of  the  parish  as  parcel  of  it,  because 
they  would  not  be  r^uired  so  to  prove  it  by  the  usagie 
and  practice  of  any  court  in  the  kingdom*  These  appear 
to  me  to  be  the  answers  to  which  the  defendants'  plead- 
ings, and  the  arguments  adduced  in  support  of  them,  are 
open;  and  for  the  reasons  already  stated,  we  are  of  opinioa 
(my  brother  Holrayd  and  myself,  before  whom  only  the 
case  was  argued)  that  the  judgment  of  the  Court  must  be 
fof  the  plaintiff. 

Judgment  for  the  jdaintiff. 


The  Chamberlain  of  London  v.  Compton. 

JLfllS  was  a  rule  calling  upon  the  defendant  to  shew  A  bye  law, 
cause  why  a  writ  of  procedendo  should  not  issue  to  the  Q^t  being^^e^ 
mayor,  aldermen,  and  sherifis  of  the  city  of  London  to  ^^  the  Pew- 

,         .  ,  teren'  Com- 

proceed  in  this  cause.    It  was  an  action  of  debt  to  recover  pany  shall  ex- 
the  penalty  of  5/.,  aUegcd  to  have  been  forfeited  by  the  ^^'^'^^^^le^f® 
defendant  for  exercising  the  trade  of  a  pewterer  within  wuhm  the  city 
the  city  of  Landony  he  not  being  free  of  the  Pewterers*  a  bj^'^-n* 
Company.      The  action  was  originally  brought  in  the  restraint  of 
mayor's  court  of  London,  and  removed  from  thence  into  void,  without 
this  Court  by  the  defendant  by  writ  of  habeas  corpus  cum  proof  of  a  spe- 

•'  •'     .  ^  cial  custom  to 

caus&,  to  which  the  following  return  was  made.    That  the  support  it. 
city  of  London  is  an  ancient  city  ;  that  there  is  a  custom 
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in  the  city,  that  if  any  castom  is  hard  or  defective,  or  any 
thing  newly  arising  should  need  amendment,  the  mayor 
and  aldermen,  with  the  consent  of  the  commonalty,  should 
ordain  fit  remedy ;  so  as  such  ordinances  be  consonant  to 
good  faith  and  reason,  and  in  npwise  prejudicial  to  the 
king  or  his  people,  nor  in  any  manner  repugnant  or  con- 
trary to  the  laws  and  statutes  of  England:  that  the  cus- 
toms of  London  are  confirmed  by  statute  7  Hen.  2 ;  that 
in  a  common  council  held  29th  Julj^,  1774,  the  lord 
mayor,  aldermen,  and  common  council,  ordained,  "That 
whereas  the  master,  wardens,  and  commonalty  of  the 
mystery  of  pewterers  of  London,  are  and  have  been  by 
divers  ancient  charters  or  royal  letters  patent  established 
and  incorporated  a  company,  and  now  are  a  company  by 
the  name,  8cc.,  and  have  enjoyed  sundry  privileges  and 
immunities.  And  v^ereas  by  an  act  passed  4  Hen.  8, 
entitled,  '^  An  act  made  for  pewterers  and  true  weights 
and  beams,"  the  mayor  of  London  and  the  master  and 
wardens  of  the  said  craft  of  pewterers  for  the  time  being 
are  to  have  search  of  all  deceivable  metal  or  workmanship 
of  tin  or  pewter,  within  the  city  and  suburbs^  wheresoever 
it  bie  made  within  this  realm,  or  without,  and  brought  to 
be  sold  therein ;  And  whereas  all  persons  using  the  trade 
of  a  pewterer  within  the  city  and  liberties,  ought  to  be  of 
the  said  company  of  pewterers,  and  it  hath  never  been 
known  that  any  person  hath  followed  the  said  trade  with- 
in the  said  city  and  liberties,  unless  he  was  a  member  of 
the  said  company,  until  of  late  persons  being  freemen  of 
London  have  exercised  the  same  and  bound  apprenticeSi 
whereby  such  apprentices  may  become  free  of  other  com- 
panies, by  means  whereof  the  trade  carried  on  by  such 
persons  Vill  not  be  immediately  under  the  care  and  in- 
sp^tion  of  the  said  company  of  pewterers,  nor  will  the 
said  company  be  able  to  rectify  abuses  or  frauds  committed 
in  the  workmanship  of  pewter,  &c.  For  remedy  whereof 
be  it  enacted,  ordained,  and  established,  that  every  person, 
not  being  already  free  of  this  city,  exercising  the  trade  of 
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a  pewteier  within  the  city  or  liberties,  shall  be  made  a  free- 
man of  the  company  of  pewterers;  and  that  no  person 
exercising  the  said  trade  shall  be  admitted  by  the  cham- 
berlain of  the  city  into  the  freedom  of  any  other  company, 
and  that  if  any  person  shall  exercise  the  trade  of  a  pew- 
terer  within  the  city  or  liberties,  not  being  free  of  the  said 
company  of  pewterers,  he  shall  forfeit  51.;*'  that  such 
ordinance  was  still  in  full  force  and  effect,  and  that  de- 
fendant was  taken  in  an  action  brought  against  him  in  the 
mayor's  court  of  London,  for  infringing  this  bye  law. 
Upon  this  return  a  rule  for  a  procedendo,  on  behalf  of 
the  plaintiff,  had  been  obtained. 
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G.  Bernard  dievfed  cause.  This  is  a  bye  law  in  restraint 
of  trade.  As  such  it  is  void,  without  a  special  custom  to 
sapport  it.  No  such  custom  is  set  out  in  this  return. 
Consequ^tly  the  return  is  bad ;  it  furnishes  no  answer  to 
the  writ  of  habeas  corpus :  and  forms  no  ground  for  the 
application  for  the  procedendo.  For  all  these  positions, 
Harrison  v.  Godman  (a),  is  a  clear,  direct,  and  decisive 
authority.  •  (Here  the  Court  stopped  him). 


Bolland  and  C.  £.  Law,  contr&.  The  return  is  good. 
This  is  a  bye  law,  not  in  restraint,  but  for  the  regulation  of 
trade ;  and  therefore  it  is  valid,  without  any  special  cus- 
tom to  support  it.  WannelFs  case  (6),  Rex  v.  Harrison  (c), 
and  Hesketh  v.  Bradock  (d).  But,  even  if  it  were  neces- 
sary in  this  case  to  set  out  a  custom  in  support  of  the  bye 
law,  that  has  in  effect  been  done ;  for  the  return  does  set 
forth  an  act  of  parliament,  the  4  Hen,  8,  which  was 
passed  before  the  bye  law  was  made,  and  which  is  the 
foundation  of,  and  authority  for  the  bye  law,  and  which 
refers  to,  and  proves  the  existence  of,  a  custom  for  making 
the  bye  law.     ^Holroyd,  J.     But  you  have  not  set  out  the 


(fl)  1  Burr.  12. 
(c)  3  Burr.  1322. 
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(6)  1  Str.  675. 
id)  3  Burr.  1847. 
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act  of  parliament ;  you  have  only  recited  it :  \re  cannot, 
therefore,  take  judicial  notice  of  it,  for  it  is  not  a  publie 
act.  Sayley,  J.  It  is  clearly  not  a  public  act,  it  is  a 
mere  local  act,  authorising  the  corporation  of  Landam  to 
inspect  all  manufactured  articles  of  pewter  within  the  city]. 
The  authority  given  by  the  act  is  to  inspect  all  manu- 
factured articles  of  pewter  wherever  manufactured,  when 
brought  within  the  city  of  London.  The  object  and  i^pfi* 
cation  of  the  act,  therefore,  is  public,  for  it  affects  a  parti- 
cular branch  of  manufacture  in  whatever  part  of  the  king- 
dom carried  on ;  such  an  act  seems  in  the  proper  sense  of 
the  word  to  be  a  public  act :  and  if  so,  its  recital  in  this 
return  is  sufficient  to  call  upon  the  Court  to  take  judicial 
notice  of  it  as  a  public  act.  Besides,  this  return  is  good 
upon  authority.  In  Waganor*s  case  (a),  it  was  resolved, 
that  a  custom  that  no  person  not  free  of  the  city  of  Lombm, 
should  keep  a  shop  for  the  sale  of  wares  within  die  city, 
and  a  bye  law  founded  thereon,  were  good :  and  yet  the 
return  in  that,  case  went  no  further  than  the  present, 
and  was,  indeed,  almost  exactly  like  it.  The  bye  hw 
there  was,  at  least  as  much  in  restraint  of  trade  as  the 
present,  and  the  return  which  supported  it  only  by  reciting 
a  general  custom  to  make  bye  laws,  and  a  general  act  to 
enable  and  preserve  that  custom,  was  held  to  be  proper 
and  sufficient.  But,  lastly,  the  caase  of  action  here  does 
not  exceed  the  sum  of  6/. ;  therefore  the  case  is  within  the 
provisions  of  the  21  Jac*  1,  -c.  23,  and  the  proceedings 
cannot  be  removed  from  the  inferior  court.  [Aijr2eyJ. 
It  may  be  doubted  whether  that  statute  applies  to  a  case 
exactly  like  the  present.  Holroyd,  J«  And  if  it  does, 
you  do  not  want  our  interference  to  aw£uxl  a  procedendo, 
because  you  may  proceed  in  the  court  below  as  if  no  writ 
of  habeas  corpus  had  been  granted].  The  strong  authority 
in  support^of  this  return  is  Waganor's  case,  and  relying 
upon  that,  it  is  submitted  that  the  return  is  good,  and  that 
a  procedendo  ought  to  issue. 

(a)  a  Rep.  121. 
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Baylbt,  J» — The  short  answer  to  the  argument  raised 
upon  the  4  Hen.  8,  is,  that  that  is  not  a  general  pablic  act, 
but  applies  only  to  one  particular  branch  of  trade,  in 
respect  of  which  it  empowers  the  corporation  of  London 
to  search  for  and  examine  certain  manufactured  articles 
within  the  city«    That  statute  does  not  at  all  aflfect  the 
question^  whether  every  person  trading  in  pewter  within 
the  city  of  London,  must  or  must  not  be  a  member  of  the 
company  of  pewterers ;  it  has  therefore  no  bearing  upon 
the  present  case.     The  distinction  upon  which  all  the 
decisions  for  and  against  bye  laws  like  the  present,  namely, 
bye  laws  made  in  restraint  of  trade,  have  been  foundedi 
k  tiiis;  that  snch  a  bye  kw,  made  in  aid  of  a  special 
custom,  may  be  supported,  but  without  a  special  custom 
cannot.    That  is  clearly  laid  down  in  the  case  of  Harrison 
T.  Godman,  and  was  the  ground  upon  which  the  judgment 
of  the  Court  proceeded.  Lord  Mansfiild  there  said :  ''  This 
bye  law  is  a  restraint  upon  trade  ;  it  is  founded  upon  the 
general  ipcm&t  of  making  bye  laws  in  the  city  of  London, 
Now  under  a  general  power  to  make  bye  laws,  it  is  certain 
that  a  bye  law  cannot  be  made  to  restrain  trade.    As  this 
power  to  make  bye  laws  to  restrain  trade  is  not  set  out,  we 
cannot  presume  it.    We  cannot  take  judicial  notice  of  any 
pariicular  custom  supporting  such  a  bye  law,  when  no  such 
particular  custom  is  set  out."    And  Denison,!.,  **  Con- 
curfed,  that  the  Court  could  not  take  judicial  notice  of 
any  such  particular  custom  to  warraat  this  bye  law  without 
its  being  set  out."   It  is  unnecessary  to  go  through  the  other 
cases  in  'which  the  same  distinction  is  recognised.    The  law 
laid  down  in  Harrison  r.  Godman  is  clear  and  good  law,  and 
acting  upon  that  authority,  I  am  bound  to  say  that  this 
bye  law  being  in  restraint  of  trade,  and  no  special  custom 
being  set  out  in  support  of  it,  is  bad,  and  consequently 
that  the  return  iis' insufficient,  and  the  rule  for  a  proce- 
dendo must  be  discharged. 
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is  a  bad  return.  No  general  custom  to  make-bye  laws 
can  support  a  bye  law  in  restraint  of  trade.  Harrison  v. 
Godman,  therefore,  is  expressly  in  point  here,  for  this 
is  a  bye  law  in  restraint  of  trade,  and  can  only  be  sup- 
ported by  setting  out  a  special  custom  to  make  that 
particular  bye  law ;  and  no  such  custom  is  set  out. 


Ltttledalb,  J. — ^The  return  is  clearly  insufficient 
There  is  nothing  before  us  which  can  authorise  us  in  taking 
notice  that  the  bye  law  ever  existed.  The  return  in  Wa- 
ganor's  case  was  undoubtedly  similar  to  this ;  but  the  de- 
cision there  did  not  turn  upon  that  point,  and  the  return 
there  did  recite  the  custom,  which  this  return  does  not 
Nothing,  however,  short  of  setting  out  and  alleging  the 
custom  as  a  fact,  will  suffice :  no  recital  of  it  will  da 
This  is  a  bye  law  in  restraint  of  trade,  and  a  custom 
to  make  such  bye  laws  is  certainly  not  to  be  favoured. 
Lord  Holt  expressed  himself  of  that  opinion  in  the  case 
of  The  Mayor  of  Winton  v.  Wilks  (a),  and  I  entirely 
concur  with  him  on  the  point.  In  Waganar^s  case, 
it  is  said,  '^  It  was  resolved  that  there  (is)  a  difference 
between  such  a  custom  within  a  city,  8cc.,  and  a  charter 
granted  to  a  city,  8cc.,  to  such  effect ;  for  it  is  good 
by  way  of  custom,  but  not  by  grant ;  and,  therefore,  no 
corporation  made  within  time  of  memory  can  have  such 
privilege,  unless  it  be  by  act  of  parliament.  So  a  custom 
that  goods  foreign  bought,  and  foreign  sold,  within  a 
city,  shall  be  forfeited,  is  good,  as  appears.  Dyer,  M.  10, 
and  11  EKz.  279;  but  such  privilege  cannot  begin  by 
charter.''  Now  if  the  king's  charter  cannot  confer  a 
privilege  which  operates  to  restrain  trade,  surely  a  bye 
law,  unsupported  by  a  special  custom,  cannot  be  allowed 
so  to  operate ;  and  there  is  nothing  upon  the  face  of  the 
return  to  shew,  that  the  company  to  which  it  is  contended 
the  defendant  is  bound  to  belong,  has  existed  from  time 
immemorial.    Upon  the  whole,  therefore,  this  return  con- 

(a)  1  Salk.  203. 
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tains  no  evidence  of  the  existence  of  any  custom  to 
support  this  bye  law,  and  as  the  bye  law,  being  in 
restraint  of  trade,  cannot  stand  without  such  support* 
the  return  is  bad  in  toto ;  and  consequently  there  is  no 
ground  for  granting  a  procedendo. 

Rule  discharged. 
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BoUand  then  applied  for  leave  to  amend  the  return, 
but  the  Court  said  that  in  such  a  case  they  ought  not 
to  lend  the  corporation  any  favour  or  assistance,  and  there- 
fore refused  the  application. 


Brown  v.  Burtinshaw. 

Assumpsit.    The  declaration  stated,  that "  heretofore.  By  agreement 

to  wit,  on  20th  May,  1824,  at  Stockport,  in  the  county  dat^^oth 

palatine  of  Chester,  by  a  certain  agreement  then  and  there  May,  1824, 

made  between  plaintiff  and  defendant,  defendant  agreed  to  a  agreed  to 

let  to  plaintiff  two  upper  rooms,  and  part  of  a  lower  room,  '®*  plaintiff 

*  *  *■       ,  *  two  upper 

as  a  workshop  and  a  smithy,  and  to  find  power  to  turn  rooms,  and 
three  lathes,  and  one  upright  drill,  and  one  fly  saw  ;  and  ^^^^l^^^^ 
plaintiff  agreed  to  pay  rent  for  the  same,  61/.  per  year,  to  workshop  and 

smithy,  and  to 


_  party."  Fiamtitt  took  possession  ot  use  rooms  tne  same  da^r, 
the  power.  On  the  20th  Attgiut,  defendant  served  plaintiff  with  a  written  notice  of 
that  date,  to  quit  the  roomt  on  the  20th  November  following.  Plaintiff  did  not  then  ob- 
ject to  the  notice,  but  held  over  after  the  20th  November,  from  which  day  defendant 
ceased  to  find  the  power.  On  the  19th  JantM^,  1825,  plaintiff  and  defendant  setded 
their  accounts  up  to  the  20th  November  preceding,  when  plaintiff  agreed  to  give  up  the 
key  of  the  rooms;  but  afterwards  refused  to  do  so,  saying  '<  that  the  notice  was  bad;'' 
to  which  defendant  replied,  **  then  there  would  soon  be  another  quarter's  rent  due."  In 
an  action  by  plaintiff  for  damages  for  the  discontinuance  of  the  power  by  defendant: — 
Held,  that  the  agreement  was  a  demise  of  a  tenement,  creating  a  tenancy  which  could 
not  be  determin^  but  by  a  notice  ending  with'the  current  year,  except  by  custom ;  and 
that  the  plaintiff's  agreeing  to  give  up  the  key  when  he  did,  was  no  acquiescence  in  th^ 
notice  served  upon  him,'  and  no  surrender  of  his  tenancy  within  the  Statute  of  Frauds : 
though  such  an  acquiescence,  if  established,  would  have  been  a  bar  to  the  action. 
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1820.       be  paid  quarterly  in  cash  :  and  by  the  said  agreement  tiiree 
months'  notice  was  required  on  each  party/'    Averment  of 
mutual  promises,  and  of  entry  and  performance  by  plaintiff. 
BuBTijisHAw.  ^  p^^^  although  defendant,  in  part  performance  of  the  said 

agreement  of  his  said  promise,  &c.,  did  find  power  to  tnm 
the  said  lathes,  diill,  and  fly  saw,  from  the  time  of  making 
the  said  agreement,  until  20th  November^  in  the  year 
aforesaid,  yet  defendant,  not  further  regarding,  &c.,  did 
not,  nor  would,  at  any  time  since,  find  power  to  torn  the 
said  lathes,  drill,  and  fly  sawy  or  any  of  them ;  and  by 
means  of  the  premises,  8cc. ;"  concluding  with  averment  of 
special  damage.  Plea  non-assumpsit,  and  issue  thereon. 
At  the  trial  before  Warren,  C.  J.,  at  the  Chester  spring 
assizes,  1826,  the  agreement  was  produced  on  the  part  of 
the  plaintiff,  being  stamped  *'as  a  lease,  and  in  terms  as 
follows : 

.     Stockport.    May  20th,  1824. 

"  John  Burtinshaw  agrees  to  let  Mr.  John  Brown  two 
upper  rooms,  and  part  of  a  lower  room,  as  workshop  and 
smithy,  and  to  find  power  for  to  turn  three  lathes,  and  (me 
upright  drill,  and  one  fly  saw.  Mr.  John  Brown  agrees  to 
pay  rent  for  the  above,  61/.  per  year,  and  to  be  paid  quar- 
terly in  cash,  and  that  three  months'  notice  is  to  be  required 
on  each  party. 

(Signed)  **'Jno*  Burtinshaw." 

The  defendant's  execution  of  this  agreement  having  been 
proved,  it  further  appeared,  that  the  plaintiff  entered  upon 
the  premises  at  the  date  thereof,  and  was  supplied  by  the 
defendant  with  power,  pursuant  to  the  i^reement,  until 
the  20th  NovenUfer,  1824,  when  the  supply  was  stopped ; 
whereby  the  plaintiff  was  prevented  from  canying  on  his 
business,  and  sustained  damage  to  the  amount  of  116/. 
The  defence  set  up,  and  proved  in  evidence,  was  this.  On 
the  20th  Augtut,  1824,  the  defendant  served  upon  the 
plaintiff  a  written  notice,  dated  the  same  day,  to  quit  the 
rooms  on  the  20th  November  following.  The  notice  made 
no  mention  of  the  power.    At  the  time  of  receiving  the 
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notice,  Ae  plaintiff  said  to  the  defendant's  partner,  who        1826. 
served  it,  '*  that  he  would  endeavour  to  get  turning  some- 
whore  else;  but  he  could  not  get  it  turned  by  the  hand.'^  v. 
The  plaintiff  did  not  then  make  any  objection  to  the  notice,  ^^^^'''^i'^^* 
The  plaintiff  continue  to  hold  the  rooms  after  the  expi- 
ration of  the  notice,  and  on  the  I9th  January,  1825,  he 
came  to  a  settlement  of  accounts  with  the  defendant,  when 
the  defendant  paid  the  plaintiff  10/.,  being  the  balance  of 
accounts  between  them,  up  to  the  20th  November  previous, 
fhr  rent  due  on'  the  one  hand,  and  for  money  due  for  work 
on  the  others  and  on  that  occasion  the  plaintiff  promised 
te  give  up  the  key  of  the  jrooms,  but  t/terwards  refused  to 
do  sc^,  aUegiog  that  the  notice  was -irregular;  to  which  the 
defendant  replied,  ''in  -tiiat  case  another  quarter's  rent 
would  soon  be  due."    The  usage  at  Stockport,  where  the 
premises  w&»  situated,  was  to  determine  sucA  tenancies  by 
a  three  months'  notice  to  quit,  without  reference  to  the 
expiration  of  a  year.     Upon  this  evidence  it  was  contended, 
on  the  part  of  the  defendant,  that  he  had  made  out  a  good 
defence;  that  the  notice  being  valid  by  the  custom  of  the 
country,  was  binding  upon  the  plaintiff;  and  that,  therefore, 
be  could  not  maintain  any  action  for  damage  sustained  by 
thi$  withholding  of  die  power  subsequentiy  to  the  expiration 
of  that'  notice ;  bat,  tiiat  even  if  the  notice  was  not  binding 
in  the  first  instance,  the  plaintiff  had  rendered  it  so  by 
afterwards  aoqu^esdng  in  it/  and  had  consequentiy  waived 
his  right  of  taking  that  objection.    On  the  other  hand,  it 
waa  contended  .on  the  part  of  the  plaintiff,  that  this  evi- 
dence constituted  no  defence ;  that  the  usage,  not  being 
xnehtiolned  in  .the  ligreement,  was  not  binding  upon  him, 
and  the  notice  lihere  mentioned  was  by  construction  of  law 
a  notice  to  end  with  the  current  year  of  the  tenaiicy ;  that 
the  notice  served,  therefore,  was  bad ;  first,  for  not  ending 
with  &e  current  year  of  the  tenancy,  which  was  a  tenancy 
irom  year  to  year,  or  at  least  for  one  year  certain ;  and 
second,  for  being  one  day  short  of  three  months,  having 
been  sewed  on  tiie  20th  August,  to  quit  on  the  20th  No- 
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1826.        vember,  whereas  it  should  have  been  served  on  the  19th 

"^^^"^^^       August;  and  that  there  was  not  sufficient  evidence  of  the 

V,  plaintifTs  acquiegcence  in  the  notice  to  waive  his  right  of 

BuRTiNSHAw.  Qbjgcting  to  it,  though  even  if  there  was,  the  defendant  had 

waived  both  that  and  the  service  of  the  notice,  by  his  sub- 
sequent declaration,  that  another  quarter's  rent  would  soon 
be  due.  The  learned  judge  decUned  giving  any  opinion 
upon  the  validity  of  the  notice,  or  [the  operation  of  the 
usage  in  point  of  law,  and  left  it  to  the  jury  to  say,  in 
point  of  fact,  whether  the  plaintiff  had,  or  had  not,  acqui- 
esced in  the  notice  to  quit ;  directing  them,  if  they  should 
be  of  opinion  that  he  had,  to  find  for  the  defendant*  The 
jury  found  for  the  defendant,  and  the  plaintiff  had  leave  to 
move  upon  the  points  of  law  to  enter  a  verdict  in  his 
favour,  with  1 16/.  damages,  it  being  admitted  that  he  had 
been  damnified  to  that  amount,  if  he  was  entitled  to  sus- 
tain the  action  in  other  respects. 

Cross,  Seijt.,  in  Easter  term  last,  moved  accordingly, 
and*  obtained  a  rule  nisi,  against  which 

D.  F.  Jones  now  shewed  cause.  This  rule  was  obtained 
under  the  erroneous  impression,  that  the  same  rules  of  law 
apply  to  a  taking  of  machinery  as  to  a  taking  of  land.  The 
fact  is  not  so.  First,  the  contract  in  this  case  did  not 
create  either  a  tenancy  from  year  to  year,  or  for  one  year 
certain.  It  was  a  contract  for  a  quarterly  tenancy,  deter- 
minable by  a  Quarter's  notice.  The  expression, ''  per  year," 
occurs  in  the  contract,  but  it  has  reference  only  to  the 
rate  or  abount  of  the  rent.  A  general  taking  of  land  is, 
undoubtedly,  by  construction  of  law,  a  taking  for  a  year ; 
it  is  reasonable  and  convenient  for  both  parties  that  it 
should  be  so ;  but  it  is  not  so  with  respect  to  a  taking  of 
machinery.  There  is  a  good  reason  in  the  present  case, 
and  in  all  similar  cases,  why  the  taking  should  be  quar* 
terly  and  not  yearly,  namely,  that  it  must  be  ddubtfol 
whether  the  landlord  will  be  able  to  supply  the  power 
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necessary  for  the  working  of  the  machinery  for  a  whole        1820. 
year,  but  he  can  safely  undertake  to  supply  it  for  a  quarter. 


Brown 


BUBTIMSHAW. 


In  this  case,  the  defendant  found  at  the  end  of  the  first  v.. 

quarter,  that  he  should  not  be  able  to  go  on  to  supply  the 
power,  and  therefore  he  then  gave  the  plaintiff  a  quarter's 
notice  to  quit,  according  to  the  terms  of  the  contract. 
Then,  secondly,  this  was  a  good  notice  to  quit,  though  it 
did  not  end  with  the  current  year  of  the  tenancy.  It  must 
be  admitted  to  have  been  decided  in  Doe  v.  Donovan  (a), 
that  if  a  house  is  let  from  year  to  year,  to  quit  at  a  quar- 
ter's notice,  the  notice  must  be  given  to  quit  at  the  end  of 
a  quarter  expiring  with  a  year  of  the  tenancy :  though  it 
was  even  there  held  by  Chambre^  J.,  that  if  the  demise  is 
for  one  year  only,  and  then  to  continue  tenant  afterwards^ 
and  to  quit  at  a  quarter's  notice,  a  quarter's  notice  ending 
at  any  time  will  be  sufficient.  But  that  was  a  demise  of  a 
house,  and  the  reasons  for-requihng  a  notice  ending  with  a 
year  of  the  tenancy,  do  not  applyihere,  for  this  is  not  a 
demise  of  a  house.  The  real  subject  matter  of  the  contract 
in  this  case  was  the  power  for  the  working  of  the  machi- 
nery, and  the  apartments  in  which  the  machinery  stood 
were  merely  incidental  to  it.  There  was  no  demise  of  a 
tenement  in  this  case,  in  the  legal  sense  of  the  word.  In 
Hex  V.  Mellor  (ft),  it  was  held,  that  a  contract  for  a  stand- 
ing place  in  another's  mill  for  a  carding  machine,  the 
party's  own  property,  which  was  fastened  to  the  floor  and 
the  roof,  for  the  purpose  of  being  worked  by  the  steam 
engine  of  the  mill,  for  which  the  party  was  to  give  20/.  a 
year,  with  liberty  to  quit  on  giving  three  months'  notice, 
was  not  a  taking  of  a  tenement,  but  a  mere  license  to  use 
the  machinery  of  the  mill ;  and  therefore  that  no  settle- 
ment could  be  gained  under  it.  So  here,  this  is  not  such 
a  taking  of  a  tenement  as  would  confer  a  settlement,  and 
therefore  upon  the  same  principle,  and  by  analogy,  not  such 
as  requires  a  regular  legal  notice  to  quit.  [JBoy/ey,  J. 
There  is  clearly  a  taking  of  a  tenement  here ;  the  agree- 

ia)  1  Taunt.  555.  (()  2  East,  189. 
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1B26.        ment  is  expressly  to  let  two  upper'  raoras  and  part  of  a 
lower  one,  as  a  workshop  and  smiAy ;  the  plaintiff  there- 
fore was  to  have  the  foil  use  of  those  rooms,  and  there  was 
uBTTifSHAw,  n^^jjjng  to  hinder  htm  from  sleeping  in  one  of  them,  if  he 
had  chosen  so  to  do].    The  thing  demised  was  the  power ; 
the  rooms  were  only  incidents  to  the  power;   therefore 
there  was  no  tenement  demised.    The  power  is  the  subject 
matter  of  the  contract,  and  the  contract  must  be  eonstroed 
with  reference  to  that  subject  matter.  So  in  Roe  v.  Ltesia), 
it  was  contended  that  the  tenant  must  be  supposed  to  have 
taken  the  land  according  to  the  custom  of  the  coontry ; 
but  the  Court  held  otherwise,  and  that  he  must  be  taken  to 
have  contracted  with  reference  to  the  real  subject  matter 
of  the  contract.     But  here,  thirdly,  the  custom  of  the 
country  renders  the  notice  valid,  and  that  custcnn  is 
binding  upon  the  plaintiff.    It  was  proved  that  the  usage 
in  the  neighbourhood  was  to  determine  tenancies  like  this 
by  a  notice  such  as  this :   the  plaintiff  mfOAt  be  presumed 
to  have  kpown  of  that  usage,  and  to  have  contracted  with 
reference  to  it ;  aiid  consequently  the  notice,  being  con- 
formable to  the  usage,  must  be  held  binding  upon  him. 
Fourtiily,  there  was  evidence  at  the  trial,  to  shew  that  the 
plaintiff  acquiesced  in  the  notice;  and  having  once  done 
that,  he  has  waived  all  right  of  objecting  to  it.    That  evi- 
dence was  properly  left  to  the  jury;  they  have  decided 
upon  it;  and  the  Court  will  not  interfere  with  their  decision* 
Upon  all  these  grounds  it  is  submitted,  that  the  facta ' 
proved  at  the  trial  on  the  part  of  the  defendant  constituted 
a  good  defence  to  this  action ;   that  the  verdict  found  in 
his  favour  is  a  proper  verdict ;  and  that  consequently  this 
rule  has  no  ground  of  support,  and  must  be  discharged. 

.  Crou,  Seijt.,  contr^.  The  custom,  even  admitting  it 
to  have  been  proved,  and,  as  proved,  to  be  binding  upon 
the  plaintiff,  does  not  assist  the  defendant,  because  it  ap- 
plies exclusively  to  the  power.     But  the  power  is  not  the 

(o)  2SirW.  Bl.  1171. 


Bbowv 


HLLARY  T£RM,  SIXTH  A)7D  SEVENTH  GEO.  IV.  609 

BQbject  of  demise,  for  the  defendant  agrees  to  let  rooms,  i826. 
and  to  find  power  \  this,  therefore,  is  a  demise  by  the  one, 
and  a  taking  by  the  other,  of  a  tenement  and  premises,  ^  v. 
from  year  to  year,  and  can  be  determined  only  by  a  re-  Burtimshaw. 
gnlar  notice  to  qnit,  ending  mth  the  current  year  of  the 
tenancy.  Now  no  such  notice  has  been  given,  and  there- 
iofto,  that  objection  to  the-  plaintiff's  laaintaining  this  ac- 
tion is  removed  at  once.  But,  supposing  the  argument  on 
the  other  side  to  be  good,  and'  that  this  is  a  demise  of  the 
power  only,  the  plaintiff  has  received  no  notice  to  quit  at  « 
all,  for  the  notice  is  merely  to  quit  the  rooms,  and  makes 
BO  mention  whatever  of  the  power.  Then,  it  is  said^  that 
however  faulty  the  notice  may  be,  the  plaintiff  has  ren- 
dered it  binding,  because  he  has  acquiesced  in  it.  The 
jury,  indeed,  have  found  by  their  verdict  that  he.  did  so, 
bat  there  was  no  eyidence  to  warrant  that  finding,  and  the 
question  of  acquiescence,  or  no  acquiescence,  was  a  ques- 
tion of  law,  and  not  of  fact,  and  ought  not  to  have  been 
lefl  to  the  jury.  But  when  did  the  plaintiff  acquiesce  in 
the  notice,  if,  by  construction  of  law,  he  ever  did  so?  The 
notice  was  served  on  the  20th  of  August,  to  quit  on  the 
20th  of  November,  and  on  the  19th  of  January  the  plain- 
tiff, certainly,  did  say,  that  he  would  give  up  the  key. 
That  was  no  acquiescence  quoad  the  subject  matter  of 
this  action.  The  plaintiff  had  then  sustained  a  damage, 
and  die  law  knows  of  no  such  thing  as  an  ex  post  facto 
acquiescence  to  give  validity  to  a  bad  notice,  and  to  inva- 
lidate a  good  cause  of  action.  But  if  he  did  acquiesce,  it 
was  by  parol,  and. that  is  not  sufficient;  for  he  had  an 
existing  tenant  right  at  the  time,  which  he  held  under  a 
written  demise,  and  which,  therefore,  he  could  not,  by  the 
express  provision  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3, 
8.  3,  surrender,  except  by  a  note  in  writing  (a).  (Here 
the  Court  stopped  him). 

Batlet,  J. — I  am  clearly  of  opinion  that  the  verdict 
(a)  See  6  £ast,86.   12  Bast,  134.    Ante  411,  and  the  cases  there  cited. 
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1826.        found  for  the  defendant  in  this  case  cannot  be  allowed  to 
■^"^^      stand.    That  verdict  is  evidently  founded  entirely  upon  the 
V,  supposed  fact  of  the  plaintiff's  having  acquiesced  in  the 

notice  to  quit«  served  upon  him  by  the  defendant.  If  the  fact 
of  his  acquiescence  had  been  satisfactorily  proved^  although 
such  an  acquiescence^  being  by  parol^  could  not  operate  as 
a  surrender  of  the  tenancy  within  the  Statute  of  Frauds^ 
still  it  would  have  operated  as  a  bat  to  the  plaintiff's  right 
of  maintaining  this  action,  which  is  for  damages  arising 
out  of  the  non-supply  of  the  power,  subsequently  to  the 
expiration  of  the  notice  to  quit.     But,  as  it  seems  to  me, 
there  was  not  evidence  in  this  case  to  justify  the  inference 
that  the  plaintiff  did  acquiesce  in  the  notice,  even  by  pa* 
rol;  all  that  he  did  was  at  one  time,  long  after  the  expira- 
tion of  .the  notice,  to  agree  to  deliver  up  the  key  of  the 
premises;  but  he  never  did  deliver  it  up^  and,  on  the  con- 
trary^ he  almost  immediately  resolved  to  keep  it,  in  which 
resolution  the  defendant  on  his  part  acquiesced,  for  he 
warned  him  that  in  that  case  he  would  become  liable  for 
another  quarter's  rent.    Besides,  an  acquiescence  in  a^  no- 
tice, given  two  months  after  that  notice  has  expired,  is,  in 
my  opinion,  given  far  too  late  to  have  any  operation :  and 
upon  that  point  it  does  not  appear  that  the  jury  received 
any  direction  from  the  learned  judge,  which  if  the  ques- 
tion was  to  be  left  to  them  at  all,  they  certainly  ought  to 
have  received.     On  the  other  hand,  however,  I  am  as 
clearly  of  opinion,  that  we  ought  not,  upon  this  evidence, 
to  make  the  rule  absolute  for  entering  .a  verdict  for  the 
plaintiff.    Where  a  particular  usage  prevails  in  a  parti- 
cular district,  a  contract  made  between  parties  resident 
within  that  district,  and  which  makes  no  mention  of  the 
usage,  must,  generally  speaking,  be  taken  to  have  been 
made  subject  to,  and  in  conformity  with,  such  usage :  for 
though  usage  is  not  admissible  to  defeat  or  contradict  a 
contract,  it  is  admissible  to  explain  and  confirm  it.    Senior 
V.  Armitage  (a).     Here,  if  the  contract  is  silent  upon  the 

(a)  Holt,  N.  P.  C.  197. 
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matters  to  which  the  custom  applies^  evidence  of  the  castom 
was  properly  receivable  to  explain  the  contract  in  that  ^^^^ 
respect.  Now  the  contract  is  silent  as  to  the  term  of  the  _  v, 
holding;  no  express  term  is  mentioned,  nor  is  any  parti- 
cular term  necessarily  to  be  inferred  from  its  language; 
for  the  phrase,  ''per  year,"  seems^'to  me  to  have  re- 
ference to  the  rate  of  the  rent,  and  not  to  the  duration  of 
the  term.  With  respect  to  the  precise  form  of  the  notice 
also,  or  the  time  when  it  is  to  be  dated,  and  when  it  is  to 
expire,  the  agreement  is  equally  silent;  and,  therefore, 
evidence  of  the  usage  on  that  point  was  properly  receiv- 
able. The  evidence  produced  upon  that  subject  seems, 
however,  to  have  been  slight,  and  the  parties  do  not  ap- 
pear to  have  been  in  a  situation  to  discuss  the  question  of 
usage,  with  all  th^  accuracy  it  requires.  Upon  the  evi- 
dence, as  it  appears  before  us,  it  is  still  left  a  matter  of 
doubt  in  my  mind  whether  the  notice  to  quit  given  in  this 
case  was  the  customary  and  valid  notice,  or  not;  and, 
therefore,  I  am  of  opinion  that  the  best  mode  of  doing 
justice  between  these  parties  will  be,  to  send  the  case  for 
fuller  investigation  before  another  jury.  Under  all  the 
circumstances  of  the  case,  I  think  the  costs  of  the  former 
trial  ought  to  abide  the  event  of  the  new  trial,  on  both 
sides. 

HoLHOYD,  J.,  and  Littlbdale,*J.,  concurred. 

Rule  absolute  for  a  new  trial  (a). 

(a)  See  8  East,  165.  2  Salk.  414.  3  Burr.  1609.  1  Ld.  Rd.  707. 
3T.R.  16.  7T.  R.  83.  8T.  R.  3.  1  T.  R.  162.  2  Camp.  256. 
5  Taunt.  519.  2  Camp.  103.  2  Stark.  R.  379.  2  Esp.  506.  1  Esp. 
266.     3  Wils.  25.    6  Esp.  53. 

Neie.— There  were  some  other  cases  decided  at  the  sittings  before  the 
three  judges  in  Michaelmas  vacation,  which  the  editors  are  under  the  ne- 
cessity of  postponing  for  the  present,  from  their  inability  to  procure 
papers,  essential  to  the  accuracy  of  the  reports  thereof. 
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25th  January^ 

An  affidavit 
to  support  a 
rule  tor  an 
attachment  for 
not  paying 
money  pur- 
suant to  the 
Master's  allo- 
catur, must 
shew  that  at 
the  time  of 
serving  the 
copy,  the 
onginal  was 
shewn  to  the 
defendant. 


Rbid  v.  Desr. 

j\l AULE  moved  for  an  attachment  against  the  defendant 
for  not  paying  a  sum  of  money  pursuant  to  the  Master's 
allocatur.  The  affidavit  in  support  of  the  motion  stated, 
a  personal  service  of  a  copy  of  the  allocatur  on  the  de- 
fendant^  and  a  demand  and  refusal  of  the  money^  but  did 
not  go  on  to  say  that  the  defendant  had^  at  the  same  time, 
shewn  the  original.  He  could  not  find  that  it  had  been 
any  where  expressly  laid  down  in  such  a  case  as  this, 
that  the  original  allocatur  must  be  shewn  to  the  defendant 
In  Rex  V.  Smithies  (a),  it  had  certainly  been  so  held,  is 
the  case,  of  a  motion  for  an  attachment  for  disobedience  to 
a  rule  for  inspecting  corporation  books. 


Baylet,  J. — It  is  the  invariable  practice  to  shew  the 
party  the  original  rule  at  the  time  of  serving  the  copy, 
before  you  can  bring  him  into  contempt. 


Per  Cur.' 


Rule  refused. 


(fl)3T.-R.  351. 


Wediietday, 
2Sth  January, 

Where  the 
supposed 
fatner  of  an 
ille^timate 
child  had 
made  various 
payments  for 
Its  maiote- 


FuRiLLio  r.  Crowther. 

Assumpsit  for  the  board  and  lodging  of  an  iUegi- 
timate  child.  Plea^  the  general  issue.  At  the  trial  before 
Abbott,  C.  J.,  at  the  Middlesex  sittings  after  last  term,  it 
appeared  in  evidence^  that  for  a  considerable  time  prior  to 
the  commencement  of  this  action,  the  defendant  had  paid 

nance  and  then 

refused  to  continue  its  support  until  the  mother  obtained  an  order  of  filiationi—Held,  that 

no  action  would  lie  for  arrears  of  maintenance,  at  the  suit  of  the  mother. 


I 
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the  plaintiff  a  weekly  aUowauce  of  twelve  shillings,  for  the        1326. 

maintenance  of  the  child  in  qaestion.     In  consequence  of 

an  application  made  by  the  plaintiff's  attorney  to  the  de*  «7 

fendantf  for  the  payment  of  the  arrears  for  which  this    CwMnwBR, 

action  was  brought,  the  defendant's  attorneys  wrote  to 

the  plaintiff's,  as  follows  : 

"We  are  instructed  by  our  client  to  say  that  he  will  not 
make  any  more  weekly  payments  to  your  client  for  the 
support  of  the  child  of  which  she  alleges  him  to  be  the 
father,  unless  he  can  b^  satisfied  by  a  magistrate's  order 
made  on  her  oath«  that  he  is  the  person  who  ought  to 
make  such  payments."  Nothing  further  being-  done^  this 
action  was  commenced:  On  the  part  of  the  defendant,  it 
was  contended  that  the  action  was  not  maintainable,  there 
being  no  obligation  in  law  on  him  to  maintain  an  illegiti- 
mate child ;  and  that  the  only  mode  of  enforcing  his 
liability  was  by  proceedings  under  the  18  Eliz,  c.  3, 
which  in  this  case  had  not  been  adopted.  For  the  plain- 
tiff, it  was  insisted  that  there  being  a  moral  obligation 
on  the  father  of  an  illegitimate  child  to  maintain  it, 
sufficient,  at  least,  to  support  a  contract,  and  as  the 
defendant  had  by  previous  payments  acknowledged  his 
liability  to  maintain  this  child ;  and  the  letter  in  question 
being  only  a  conditional  renunciation  of  the  contract,  the 
action  was  maintainable.  The  jury,  under  the  learned 
Judge's  directions,  found  for  the  defendant,  but  leave  was 
given  to  move  to  enter  a  verdict  for  the  plaintiff  for  30/. 

Scarlett  now  moved  accordingly.  There  is  a  moral 
obligation  on  the  father  of  an  illegitimate  child  to  main- 
tain his  offspring ;  at  least,  such  an  obligation  as  is  suffi- 
cient to  found  a  contract.  This  is  a  duty  of  imperfect 
obligation,  and  though  by  the  laws  of  this  country  the 
only  mode  of  compelling  the  father  of  an  illegitimate 
child  to  maintain  it,  is  by  an  order  of  filiation  under 
the  statute  of  Elizabeth ;  still  if  a  person  once  enters  into 
a  contract  for  the  support  of  such  a  child,  there  is  a  suffi- 
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1826.        cient  moral  obligation  which  a  court  of  law  will  enforce. 
'-^^^•^       The  question  then  is,  whether  a  contract  of  this  nature 

FURILLIO       ...  .  .  1  1.       • 

V.  IB  not  binding  unless  there  is  something  to  shew  that  it 

Crowtheb.  Jjj^  heen  distinctly  and  unequivocally  renounced.  The 
defendant  is  in  this  predicament;  he  admits  the  birth  of 
the  child,  and  he  pays  for  its  maintenance  for  a  consi- 
derable length  of  time»  which  is  an  acknowledgment  of 
his  liability  to  support  it.  Probably  he  might  renounce 
the  contract,  altogether^  or  he  might  put  the  plaintiff  to 
the  remedy  given  by  the  statute  of  Elizabeth ;  but  this  he 
does  not  do.  He  desires  his  attorney  to  write  for  farther 
explanation  as  to  his  liability.  This  is  not  putting  an  end 
to  his  contract.  If  he  meant  to  renounce  his  liability 
he  should  have  done  so  in  express  terms,  and  it  lay  upon 
him  to  shew  that  £he  contract  was  rescinded. 

Per  CuBiAM. — It  is  quite  clear  that  this  action  is  not 
maintainable.  The  defendant  is  under  no  legal  obliga- 
tion to  maintain  the  child  unless  the  steps  are  taken  which 
the  statute  of  Elizabeth  requires.  The  by-gone  payments 
were  merely  voluntary,  and  he  was  not  bound  to  con- 
tinue them  longer  than  he  thought  proper. 

Rule  refused. 


Wedfiesdtnty 

25th  Jatiuary.  Baoster  and  Others  V,  Earl  Portsmouth. 

A  lunatic  is  ASSUMPSIT  on  a  contract  for  the  hire  and  use  of  cer- 
wm^Ungfor  ^^  carriages  and  harness,  with  counto  for  goods  sold  and 
necessaries.  delivered,  work  and  labour,  &c.  Plea,  non  assumpsit  and 
where  a'per-     issue  thereon.    At  the  trial  before  Abbott,  C.  J./atthe 

son  of  rank  Middlesex  sittings  after  last  Michaelmas  term,  the  plaintifi, 
ordered  car-  * 

riages  suitable  to  his  condition,  and  the  coachmaker  supplied  them  bon4  fide  and  with- 
out fraud,  and  they  were  actually  used  by  the  party  :— I^ld,  that  an  action  would  lie  upon 
the  contract,  notwithstanding  an  inquisition  of  lunacy  finding  the  party  to  be  of  unsound 
mind  at  the  time  the  carriages  were  ordered. 
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who  are  coachmakers,  gave  in  evidence  two  written  con- 
tracts signed  by  the  defendant  in  1817  and  1818«  for  the 
hire  of  a  phaeton  and  a  landau^  respectively,  with  the  use 
of  suitable  harness.    The  carriages  had  been  made  to  the 
defendant's  order^  and  he  was  to  have  them  at  so  much 
per  annum,  for  a  certain  number  of  years,  the  plaintiffs 
painting  and  keeping  them  in  repair.    Proof  was  given  of 
the  delivery  of  the  carriages  and  of  the  frequent  use  of  them 
by  the  defendant  after  delivery.    The  answer  to  the  action 
was,  that  the  defendant  was  of  insane  mind  at  the  time 
of  making  the  contracts/  and  that  by  law  the  contracts  of 
a  lunatic  are  absolutely  null  and  void  to  all  intents  and 
purposes.    It  was  admitted  on  the  part  of  the  plaintiffs 
that,  in  consequence  of  a  commission  of  lunacy  issuing  out 
of  Chancery  in  1823,  the  defendant  had  been  found  and 
declared  of  insane  mind  and  unfit  to  have  the  government 
of  himself,  his  lands,  tenements,  goods  and  chattels,  ftom 
the  Ist  Junef  1809,  until  the  time  of  taking  the  inquisition  ; 
but  it  was  argued  that  a  lunatic  was  liable  for  necessaries 
suitable  to  his  degree,  on  the  same  principle  as  an  infant's 
liability  is  founded,  notwithstanding  his  general  incapacity 
to  contract.    The  Lord  Chief  Justice  was  clearly  of  opi- 
nion, that  the  carriages,  ficc.,  in  question,  being  suitable  to 
the  degree  of  the  defendant,  and  as  they  had  actually  been 
ordered  and  enjoyed  by  him,  the  plaintiffs  had  a  right  to 
recover,  and  the  plaintiffs  had  a  verdict  accordingly. 
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Brougham  now  moved  for  a  rule  nisi  to  enter  a  nonsuit. 
Lunacy  is,  in  law,  an  answer  to  an  action  upon  a  contract. 
Independently  of  any  authority  upon  the  subject,  general 
reasoning  would  support  the  position,  that  a  person  of 
insane  mind  is  incapable  of  entering  into  any  contract 
either  express  or  implied.  Upon  principle,  a  lunatic,  being 
bereft  of  all  reason,  is  considered  in  the  eye  of  the  law  as 
if  he  were  naturally  dead.  It  is  true  that  in  some  cases 
it  has  been  said,  that  a  person  in  this  melancholy  situation 
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1826.         cftiinot  avail  himself  of  this  defence,  Stroud  ▼•  MarAall 
^"^''       (fl)y  Cross  V.  Andrews  (6) ;  because  no  man  shall  be  per- 
tmd  others     mitted  to  stultify  himself  by  setting  up  his  own  insanity. 
Earl        Originally  the  law  was  otherwise>  Fitzkerbet^,  If .  B.,  202 
of  d ;  Co.  Lift.  24n  a,  b,  Beverly's  case  {c),  and  in  modem 

times,  it  seems  to  hate  been  clearly  established  that  ioBBr 
nity  is  a  good  defence ;  Ytxtes  ▼.  Boen  (d),  Serguan  t. 
Sealy  (e),  and  Faulder  v.  SiOc  if).     [Bayley,  J.    Those 
were  cases  of  bonds  or  other  specialties.    Soppose  in  an 
action  on  a  bond  a  defendant  gave  in  evidence  that  he  wai 
intoxicated  with  liquor  at  the  time  of  ezeontion,  would 
not  that  be  an  answer  to  the  action  ?]    There  is  a  vast 
ditference  between  a  mental  infirmity  brought  on  by  a 
party's  own  excess,    and  an  insanity  of  mind  resoUing 
from  the  visitation  of  Grod.    A  lunatic  is  in  the  eye  of  the 
law  as  incapable  of  contracting  as  if  he  were  natursHy 
dead.      In  this  respect  the  plea  of  lunacy  diffeiB  irom 
that  of  infancy.    An  infant  is  not  mentally  incapa(Htated> 
and  he  may  affirm  his  contracts  when  of  age ;  bat  a  con- 
firmed lunatic  can  never  be  bound  by  an  act  done  during 
the  opemtion  of  his  malady,     [fiay/ery,  J.    Snppose  he 
obtains  meat  from  a  butcher,  or  clothes  from  a  taik)r>  do 
you  mean  to  contend  that  he  would  not  be  liable  to  an 
action  for  meat  or  clothes,  as  necessaries?]    No  doobt 
great  inconveniences  may  arise  from  the  principle  con- 
tended for,  but  it  is  submitted  that  no  distinction  exists 
between  necessaries  and  luxuries,  or  between  simple  con- 
tracts and  specialties.    A  lunatic  is  utteriy  incapaUe  of 
binding  himself  by  any  contract,  either  express  or  implied. 
Here  it  is  found  by  the  inquisition  that  the  defendant 
was  of  insane  mind,  at  the  very  time  he  entered  into 
the  contracts  in  question,  and  in  point  of  law  he  is  not 
liable. 

(a)  Cro.  Eliz.  a[98.  (b)  Id.  622. 

(c)  4  Rep.  1 236.  (rf)  Stra.  1 104. 

(c)  2  Alk.  412.  (/)  3  Campb.  1 26. 
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Abbott^  C.  J. — I  was  of  opinion  at  the  trial,  tb^t  the 
evidence  produced  in  this  case  was  not  such  as  ought  to 
defeat  the  plaintiff's  right  of  recovering  in  the  present 
action^  considering  that  it  was  brought  for  the  hire  and 
use  of  carriages  suited  tp  the  state  and  degree  of  the  de- 
fendant, and  by  him  actually  ordered*  and  enjoyed.  That 
was  the  ground  on  whiich  I  expressed  my  opinion.  I, 
bawever,  took  care  to  distinginsh  this  from  the  case  of  an 
unexecuted  CjontraGt,  entered  into  uixdei  such  circumstances 
as  might  lead  any  reasonable  person  to  conclude,  that  at 
the  time  it  wasmade,  the  party  was  of  unsound  mind.  A 
case  of  the  latter  description  would  come  under  that  class, 
Tirtiere  imposition  is  practised  upon,  or  advantage  taken  of 
the  naental .  infirmiiy  of  the  contracting  party.  To  such 
caBes  I  by  no  means  wish  to  extend  the  opinion  which 
I  have  formed  in  the  present  instance.  My  judgment  is 
governed  by  a  reference  to  the  particular  circumstances  of 
this  case ;  and  it  is  not  to  be  understood  as  embracing 
cases  ot  the  description  to  which  I  have  alluded.  Imbe- 
cility of  mind  may  or  may  not  be  a  defence  in  the  case  of 
an  unexecuted  conti:act ;  I  am  not  saying  that  it  would, 
nor  does  my  present  opinion  decide  that  it  would  not. 

Batlby,  J.-lmporitbn  and  fraud,  geaenUly  speaking, 
are  groonds  fox  vacating  all  contracts ;  and  with  respect  to 
the  case  of  a  person  of  unsound  mind,  if  it  can  be  proved 
that  be  has  been  defrauded,  or  an  undue  advantage  taken 
of  his  imbecility,  a  court  of  law  will  not  enforce  hb  con- 
tract. But  where  there  is  no  imposition  practised,  and  the 
goods  supplied  appear  to  be  suitable  for  the  condition  and 
degree  of  .the  party  receiving  them,  and  which,  in  the 
ordinary  habits  of  hfe  he  would  be  likely  to  require,  I 
think  the  mere  fact  of  his  being  of  unsound  mind,  and 
incapacitated  from  making  his  own  contractsi  will  not 
deprive  a  tradesman  of  his  right  of  suing  in  a  court  of  law 
for  the  value  of  the  goods  for  which  he  has  given  credit. 
There  may  be  great  difficulty  in  predicating  on  the  first  ^ 
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'view,  that  a  person  is  of  unsound  mind.  It  is  well  known 
that  there  are  many  individuals  capable  of  speaking  and  act- 
ing mo6t  rationally,  and  who  are  of  perfectly  sound  mind  as 
to  all  the  ordinary  transactions  of  Ufe,  but  on  some  particular 
subjects  suffer  under  an  aberration  from  sound  reason.  If 
persons  of  this  description  make  an  application  for  credit 
to  a  tradesman,  who  is  not  aware  of  their  infirmity  on 
some  particular  points,  apd  he  bon&  fide  supplies  tbem 
with  goods,  which  are  suitable  to  their  state  and  degree,  it 
would  be  mcR&t  unjust,  that  his  claim  in  a  court  of  law 
should  be  defeated  by  the  fact  that  a  commission  of  lunacy 
had  been  awarded,  and  his  debtors  found  on  inquest  to  be 
insane.  There  is  here  no  suggestion  that  the  plaintiflk 
have  not  bon&  fide  given  the  defendant  credit.  Exhibit- 
ing about  him  no  appearance  of  mental  incapacity,  he  goes 
to  the  plaintiffs'  house  and  orders  carriages,  which  are  after- 
wards used  by  him.  They  are  suitable  to  his  conditioa 
and  degree  in  life,  and  such  as  would  have  been  supplied 
by  other  persons,  if  not  by  the  plaintiffs.  Under  these  cir-  ^ 
cumstances,  I  think  law  and  justice  require  that  the  plain- 
tiffs should  be  allowed  to  maintain  an  action  against  the 
lunatic.  If  the  friends  and  relations  of  such  a  person  are 
satisfied  that  he  is  incapable  of  conducting  his  own  afiairs, 
it  is  competent  to  them  to  adopt  such  measures  as  shall 
prevent  him  from  exposure  to  imposition ;  but  I  think  an 
imposition  would  be  practised  upon  the  plaintiffs  if,  under 
the  circumstances  of  this  particular  case,  the  plea  of  lu- 
nacy could  prevail. 

HoLROYD,  J.,  concurred. 

Little  DALE,  J. — ^There  is  no  doubt  that  a  deed,  bond, 
or  other  specialty,  may  be  avoided  by  a  plea  of  lunacy, 
if  at  the  time  it  was  executed  the  contracting  party  was 
non  compos  mentis ;  but  it  seems  to  me  that  the  rule  of 
law  in  this  respect  does  not  apply  to  the  ca6e  of  neces- 
saries supplied  to  a  .person  who  is,  generally  speaking,  of 
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sound  mind,  but  insane  on  Home  particular  subject.     It  is  i82C. 

true  that  the  inquisition  in  this  c(feuie>  finds  retrospectively,  '^^^^•^ 

that  the  defendant  was  of  unsound  mind  both  before  and  and  others 

at  the  time  these  contracts  were  entered  into,  but  I  think  £^hl 

that  does  not  make  any  difference.  of 

t  Portsmouth. 

Rule  refused. 


Murphy  i;.  Tot^lan  and  another.  27th  J^' 

Assumpsit.     One  of  the  defendants  pleaded  the  ge-     *f^a"Xt 
neral  issue,  non  assumpsit ;  the  other  defendant  suffered  action  of  as- 
judgment  to  go  by  default.     At  the  trial,  the  counsel  for  JJ^Ssttwo 
the  plaintiff  finding  that  he  was  unable  to  establish  his  defendante, 

,.       «t        '  \^^     i*    y      »  1  'imi       ^^^  ^^  whom 

case«  claimed  the  right  of  electing  to  be  nonsuited.    The  suffers  judg- 

counsel  for  the  defendants  objected  that  he  had  no  such  ™®°^  ^^/f  ^ 

right,  but  that  as  one  of  the  defendants  had  suffered  other  goes  to 

judgment  to  go  by  default ;  the  other  defendant,  who  had  Sff  may^elwsr" 

pleaded,  had  a  right  to  insist  upon  a  verdict  being  now  to  be  non- 

suited  as 
founds  one  way  or  the  other,  as  to  himself.    The  objection  against  the 

was  overruled,  and  the  plaintiff  was  nonsuited.  l*^*f''l^  ^^ 

^  finds  that  he 


Gumey  now  moved  for  a  rule  nisi  to  set  aside  the  non- 
suit, and  to  enter  a  verdict  for  the  defendant  who  had 
pleaded,  and  renewed  the  objection.  Mr.  Tidd^  in  his 
practice,  expressly  lays  it  down,  that  "  in  a  joint  action 
against  several  defendants,  the  plaintiff  cannot  be  non- 
suited as  to  one  of  them  only :  and  therefore  if  one  of  two 
defendants  suffer  judgment  by  default,  and  the  other 
go  to  trial,  the  (>laintiff  cannot  be  nonsuited  as  to  him ; 
bat  such  defendant  must  have  a  verdict,  if  the  plaintiff  fail 
to  make  out  his  case  (a).  And  the  cases  which  he  cites 
seem  to  go  the  whole  length  of  his  position.  In  Weller  v. 
Gayton  and    Walker  {b),   where  one  defendant  suffered 

(a)  Tidd,  908,  6th  ed.  (h)  1  Burr.  358. 
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judgment  by  default^  the  other  joined  issne,  the  plaintiff 
omitted  to  tiy^  and  a  rule  for  judgment  as  in  case  of  a 
nonsuit  ^as  obtained,  the  question  was,  whether  the 
Master  could  tax  costs  as  in  case  of  a  nonsuit.  Lord 
Mansfield  had  a  doubts  whether  there  codld  be  judgmeot 
as  in  case  of  a  nonsuit,  in  a  case  where  the  plaintiff^  was  not 
liable  to  a  nonsuit ;  and  said«  ''  here  was  a  judgment  ob- 
tained by  the  plaintiff  against  one  of  the  defendants  al- 
ready :  how  then  can  the  plaintiff  be  out  of  court  as  to 
hitn  ?  But  if  he  is  nonsuited  in  this  action,  he  will  be  out 
of  court,  as  against  both  defendants :''  and  Demson,  J., 
seemed  to  think  also,  that  the  plaintiff  would  not  haye 
been  liable  to  a  nonsuit  at  the  trial.  In  Harris  v.  Butter- 
ley  and  another  (a),  it  was  said,  **  in  tre^xass  against 
several,  if  any  suflfer  judgment  by  default,  the  plaintiff 
need  only  give  evidence  to  affect  the  rest ;  and  it  is  matter 
for  the  jury,  whether  the  trespass  proved  be  the  same  as 
that  confessed :  btd  the  plaint^  cannot  be  nonsuited.*' 
In  Hannay  v.  Smith  and  Williams  (i),  it  was  held,  that  if 
one  of  two  defendants  suffer  judgment  by  default,  and  the 
other  go  to  trial,  the  plaintiff  cannot  be  nonsuited  as  to 
him,  but  such  defendant  must  have  a  verdict  if  the  plain- 
tiff fail  to  make  out  his  case.  Upon  these  authorities,  it 
seems  clear  that  this  nonsuit  was  irregular. 

Abbott,  C.  J. — ^Notwithstanding  the  authorities  which 
have  been  cited,  and  the  course  of  practice  which  has 
certainly  been  conformable  to  them,  I  am  of  opinion 
that  the  plaintiff  in  this  case  was  entitled  to  be  nonsuited. 
In  former  times,  it  was  the  custom  always  to  call  the 
plaintiff  into  court  to  hear  the  verdict ;  for  he  was  not 
bound  to  be  present;  and  according  to  principle  and 
reason,  a  verdict  against  him  could  not  be  taken  in  his 
absence. 

Bayley,  J. — ^The  ancient  principle  was,  that  the  plain- 

(a)  Cowp.  483.  (6)  3  T.  R*  662. 
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tiff  had  a  right  to  hear  the  verdict^  but  that  he  was  not 
bound  to  be  present  for  that  purpose.  Therefore,  when 
he  failed  to  make  out  his  case  he  was  called :  if  he  ap- 
peared, a  verdict  was  taken  against  him ;  if  he  did  not 
appear,  he  was  nonsuited.  A  verdict  against  him  could 
not  be  taken  in  his  absence.  Besides,  the  Court  has  al- 
ways a  discretionary  power  to  enter  a  nonsuit,  where  the 
pkintiff  fiiila  in  his  case;  and  in  a  recent  instance  we 
ordered  a  nonsuit  to  be  entered  after  a  verdict  found  for 
the  defendant,  in  order  that  the  plaintiff  might  not  be 
{M^uded  from  bringing  another  action  (a). 

HoLBOYP,  J. — One  of  the  defendants  suffering  judg- 
meat  by  de&ult»  does  not  alter  the  plaintiff's  right  to  be 
nonsuited  as  tp  4ie  othii^r  defendant.  The  only  distinction 
in  the  eiase  of  judgment  by  default  is,  that  in  such  case  a 
v^:dict  may  be  tajcen  against  the  defendant,  but  cannot 
be  taken  agaiuBt  the  pUuntiff,  in  his  absence. 

LiTtLEjDALE,  J.— rAccprding  to  the  formal  language  of 
the  postea>  the  pbiintiff  and  defendant  are  both  present  in 
Court  to  bear  the  verdict  pronounced,  and  the  rule  of 
practice  has  always  been  that  a  verdict  cannot  be  pro- 
nounced against  the  plaintiff,  in  his  absence.  The  judg- 
me^  by  default  makes  no  difference ;  because  though  the 
defendant  fjti.^eby  admits  that  he  is  liable  to  the  action^ 
the  plaintjiff  is  equally  at  liberty  to  forego  his  right  o^ 
actiioa  agaiftst  him,  Md  to  prosecute  his  suit  no  further. 
I  agree  that  iihis  nonsuit  was  regular. 

Rule  refused. 
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^g25  The  King  v.  John  Taylor  and  others.  , 

If  a  warrant   X  HE  defendant  and  three  others,  apprentices,  had  been 

jf  commiu       severally  and  respectively  committed  to  the  house  of  oor- 

ment  m  exe-  ^      ^  .  . 

cution  mani-     rection  at  Brixton,  in  the  county  of  Surrey,  upon  the 

live  ontife"      warrants  of  two  justices,  under  the  authority  of  stat 

face  of  it,         4  Geo.  4,  c.  34,  for  misconduct  in  their  masters'  empby- 

shews  that 

there  has  been  ment. 

a  conviction, 

the  Court  will  . 

not  notice  the       Brodrick  moved  for  writs  of  habeas  corpus  to  bring  up 

tfie^^iwction  ^^  bodies  of  the  defendants,  for  the  purpose  of  being  dis- 
is  returned  charged  upon  an  objection  applicable  to  all  the  warrants  of 
Conviction  con^niitmenty  namely,  that  they  respectively  omitted  to 
on  the  4  Geo.  shew  on  the  face  of  them  that  the  magistrates  had  any 
apprentice  for  jurisdiction  over  the  offence  imputed  to  the  defendants. 

mi^AewT'  ®y  *  ^*^'  ^'  ^'  ^'  ^^^  reciting  that  by  20  Geo.  2,  c.  19, 

the  face  of  it,  magistrates  had  certain  powers  in  cases  of  poor  appren- 

fendant  U^  tices,  and  of  other  apprentices,  upon  whose  binding  no 

apprentice  more  than  6/.  was  given,  and  that  by  3  Geo.  3,  c.  55,  cer- 

within  the  4       -    .  •         ^    •     x-  r  ^i.  r 

Geo,  4  c  29  ^^  powers  are  given  to  justices  of  the  peace  m  cases  of  ap- 
which  extends  prentices  put  out  by  the  parish,  or  upon  whose  binding  no 
to  apprentices,  greater  sum  than  10/.  was  given,  on  complaints  of  il}  usage, 
bind*  ^^^ t  ^y  ^^^^  masters  or  mistresses,  and  that  it  was  expedient 
no  larger  sum  to  extend  the  said  acts  to  apprentices,  upon  whose  binding 
been  paid.  ^    ^  larger  sum  than  6/.  or  10/.  was  paid,  it  is  enacted,  that 

the  provisions  of  the  said  acts,  so  far  as  they  relate  to  ap- 
prentices, shall  be  deemed  to  extend  to  all  apprentioes 
upon  whose  binding  out  no  larger  sum  than  25/.  was  or 
shall  be  paid.  By  4  Geo.  4,  c.  34,  reciting  20  Geo.  2,  c. 
19 ;  6  Geo.  3,  c.  25 ;  and  4  Geo.  4,  c.  29 ;  and  that  it  was 
expedient  to  extend  the  powers  of  the  said  acts,  it  is  enacted* 
that  it  shall  be  lawful,  not  only  for  any  master  or  mistress, 
but  also  for  his  or  her  steward,  8ic.,  to  make  complaint 
upon  oath,  against  any  apprentice,  within  the  meaning  of 
the  said  acts,  to  any  justice  of  peace  of  the  county  or  place 
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where  such  apprentice  shall  be  employed,  of  or  for  any 
misdemeanour,  misconduct,  or  ill  behaviour  of  any  such  ap- 
prentice; or  if  such  apprentice  shall  have  absconded,  it 
shall  be  lawful  for  any  justice  of  peace  of  the  county  or 
place  where  such  apprentice  shall  be  found,  or  shaU  have 
been  employed,  and  on  complaint  thereof,  made  on  oath 
by  such  master,  &c.,  which  oath  the  said  justice  is  hereby 
empowered  to  administer,  and  to  issue  his  warrant  for  ap- 
prehending every  such  apprentice ;  and  further  to  hear  and 
determine  the  same  complaint,  and  to  punish  the  offender 
by  abating  Ae  whole  or  any  part  of  his  or  her  wages,  or 
otherwise  by  commitment  to  the  house  of  correction,  there 
to  remain  and  to  be  held  to  hard  labour,  for  a  reasonable 
time,  not  exceeding  three  months.  Now  the  warrants  on 
which  these  defendants  had  been  committed,  did  not  state 
that  no  larger  a  sum  than  26/.  had  been  paid  upon  their 
binding  respectively,  which  they  ought  to  have  d(me,  in 
order  to  shew  that  the  justices  had  jurisdiction,  and  conse- 
quently the  defendants  must  be  discharged.  iBayiey,  J. 
If  there  be  a  good  conviction,  will  not  that  cure  the  objec- 
tion?] But  assuming  there  to  be  a  good  conviction,  still 
the  warrant  of  commitment  must  pursue  the  conviction, 
and  shew  that  the  justices  had  jurisdiction  to  commit  for 
the  offence  of  which  the  defendants  have  been  convicted. 
In  Rogers  v.  Jones  (a),  it  was  held,  that  a  conviction  for  an 
offence  differing  from  that  recited  in  the  commitment  will 
not  justify  imprisonment  under  the  latter.  [^Bayley,  J. 
There  is  an  old  case  in  Fortescue  (6),  which  decides  this, 

(a)  Ante  vol.  v.  268.  3  B.  &.  C.  409. 
(6)  ilex  y.  Hawkins^  Fortesc.  272.  On  a  return  to  a  habeas  corpus, 
signifying  that  the  defendant  had  been  conyicted  of  canying  away  deer 
in  a  forest,  it  was  objected  that  it  should  have  said  ''  of  unlawfully  cap- 
lying,"  &c.  Parker.  C.J.  There  is  a  difference  in  the  return  of  a 
habeas  corpus^  where  it  is  before  conviction  and  after ;  for  where  it  is 
after,  you  need  not  be  so  particular.  It  ought  to  be  alleged  "  unlaw- 
fully," if  before  conviction ;  but  in  this  case,  it  may  be  in  the  conviction, 
so  that  it  will  .be  well  enough.  See  Res  v.  Rogers^  ante  vol.  i.  156 ;  and 
Res  V.  Helps,  3  M.  &  S.  331 ;  Foley  on  Convictions,  2d  ed.  by  DowUng, 
tit.  **  Commitment." 
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1826.  •      that  if  there  is  a  conviction  independently  of  the  commit- 
menty  the  Court  will  not  discharge  on  any  defect  in  the 
V,  warrant  of  commitment,  unless  the  conviction  is  brfore 

and^oti^en  ^^^^^  Abbott,  C.J.  And  that  is  very  reasonable;  fw 
otherwise  there  must  be  as  much  certainty  and  length  in 
the  commitment  as  in  the  conTiction,  which  would  be  pro- 
ductive of  great  inconvenience.  We  most  supposey  until 
the  contrary  is  shewn,  that  there  is  a  legal  conviction  to 
support  the  commitment.  We  must  have  the  conviction 
brought  up,  before  we  can  take  any  notice  of  a  defi^t  in 
the  warrant.  For  this  purpose  you  may  have  a  certicNrari 
to  bring  up  the  record,  and  writs  of  habeas  corpus  to  bring 
up  the  defendants]. 

On  a  subsequent  day,  the  defendants  were  brought  into 
Court,  and  the  convictions  being  r^nmed, 

Brodrick  took  six  objections  to  the  form  of  the  convio- 
tioBSy  but  relied  mainly  on  two ;  first,  that  th^  did  not 
shew  upon  the  face  of  them  what  appreiittce  fees  bad  been 
paid  with  the  defendants,  so  as  to  give  the  justices  juris- 
diction .under  the  authority  of  the  acts  above  mentioned; 
and  second,  that  they  did  not  pursue  the  general  form  of 
eonviction  given  by  3  Geo.  4,  c.  23,  by  shewing  any  infor- 
mation against  the  defendants,  <Hr  that  the  defendants 
wene  present  when  the  evidoice  was  given  xigainst  tbem, 
or  when  the  evidence,  in  support  of  the  conviotieiis,  was 
given. 

Notice  having  l>een  served  on  the  prosecutor,  and  no 
opposition  being  made, 

BAYI.BY  J.  (a),  said  tfaedofendanls  must  be  discharged. 
It  appears  to  me  that  the  convictions  ought  to  riiew  that 
the  defendants  were  apprentices  within  the  provision  of  4 
Geo*  4,  c  29,  s.  L^  that  is,  apprentices  upon  whose  binding 
mit  no  larger  sum  than  25/.  was  respeotivdy  paid.  These 
convictions  do  not  shew  this,  and  therefore  the  justices  do 

(a)  Abbott,  C.  J.,  and  lAttledakf  J.,  were  absent. 
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Bot  appear  to  have  had  any  jurisdiction  to  convict.  The 
oonTictiotts  are  also  defieotiTe  in  other  respects,  for  not 
complying  with  the  aummary  form  given  by  3  Creo.  4, 
c.  23.  Tatlo* 


and  others. 


HoLBOYD^  J.,  concnned. 

Defendants  discharged. 

(a)  See  1  Buiii,  titte^  Apprentieeiy  and  tke  fbnat  there  given^  24Al 
ed.  by  Chetwynd ;  and  Bix  v.  Bnmmf  8  T.  E.  26, 


Stockbale  v.  Onwhyn.  ••??*^» 

27th  Jamuay, 

f^ASE  for  the  infringement  of  the  copy-right  in  the  first  The  author, 

volume  of  a  vrorky  entitled.  Memoirs  of  Harriette  Wilson.  Sfaworkofa 
Plea,  not  guilty.    At  the  trial,  before  Abbott,  C.  J.,  at  the  .HbeUoos  or 

adjourned  Middlesex  sittings  after  last  term,  the  work  in  dency,  can 

question,  upon  being  produced  and  read,  appeared  to  be,  ^^®  no  legal 

avowedly,  the  memoirs  of  a  courtesan,  detailing  the  history  and^cannot 

of  her  own  life  and  amours,  and  containing  anecdotes,  all  ^onJbr^ 

either  libelling  or  ridiculing  the  various  persons  with  whom  infiringement 

she  professed  to  have  had  intercourse  or  communication,  p^g^  ^"^. 

The  learned  Judge  was  of  opinion,  that  the  work  being  one  "S^^  ^  i^* 
of  a  generally  immoral  and  libellous  nature  and  tendency, 
was  not  entitled  to  protection  in  a  court  of  law,  and  no 
action  could  be  maintained  in  respect  of  any  property  in  it : 
he  therefore  nonsuited  the  plaintiff(a). 

Brougham  now  moved  to  set  aside  the  nonsuit.     It  has 

(a)  There  was  another  point  made  at  the  trial,  namely,  whether  the 
plaintiff  had  given  sufficient  evidence  that  he  was  entitled  to  the  copy- 
right in  the  work ;  but  as  the  decision  of  the  Court  proceeded  entirely 
npon  the  nature  of  the  work  itself^  it  is  not  neceisa^  to  eater  upon  the 
question  of  eyidenoe  here. 
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1820.        never  yet  been  decided  in  a  court  of  law,  that  the  property 
in  a  work  was  not  entitled  to  protection,  because  the  nature 
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V.  of  the  work  was  such  as  might  render  it  improper  for  pub- 

lication. The  discovery  of  such  a  decision  could  never, 
indeed,  have  been  anticipated;  for  the  impolicy  and  hard- 
ship of  it  would  be  apparent.  The  property  in  a  work  is 
the  same,  whether  the  work  itself  is  good  or  bad ;  and  the 
argument  that  it  is  bad,  cannot  at  all  events  prevail  in  favour 
of  a  wrong-doer,  who  is  himself  reaping  a  profit  from  the 
enlarged  circulation  of  that,  which  he  in  his  own  defence 
contends  is  wholly  unfit  to  meet  the  public  eye.  Courts  of 
Equity,  indeed,  have  occasionally  withheld  their  pro- 
tection from  the  property  in  works  of  an  immoral  ten- 
dency, by  refusing  injunctions  to  restrain  the'  publication 
of  piracies  ;  but  the  policy  upon  which  they  have  so 
acted,  namely,  that  the  refusing  protection  to  such  works 
would  discourage  the  publication  of  them,  has  proved  to  be 
quite  fallacious ;  for  experience  has  shewn  that  this  veiy 
course  has  been  the  means  of  promoting  and  increasing  the 
cheap  circulation  of  such  works,  by  rival  and  piratical  pub- 
lishers. The  question  here,  however,  is,  whether  such  a 
work  is  wholly  unentitled  to  protection  in  a  court  of  law: 
and  a  review  of  all  the  cases  extant  upon  the  subject,  will 
speedily  shew  that  no  such  decision  lias  ever  yet  been  come 
to.  The  first  dictum  upon  the  subject  in  a  court  of  com- 
mon law,  is  that  of  Eyre,  C.  J.,  at  the  trial  of  an  action 
brought  by  the  celebrated  Dr.  Prie&tlet/f  against  the  hun- 
dred of  in  Warwickshire  {a),  to  recover  the  value 
of  certain  books  and  papers  destroyed  by  fire  by  a  riotous 
mob.  It  was  suggested  on  the  part  of  the  defendants,  that 
the  plaintiff  was  in  the  known  habit  of  writing  and  pub- 
lishing works  of  a  seditious  tendency,  and  that  it  was  pro- 
bable that  the  books  and  manuscripts  destroyed,  were  of 
the  same  character,  in  which  case  the  plaintiff*  could  not  be 
entitled  to  recover  their  value ;  and  the  learned  Judge  is 

(a)  Not  reported,  but  cited  by .  Romiily  in  argument,  in  the  case  of 
SotUh^  ▼.  Sherwood,  2  Meriv.  435. 


Stockdale 


HILARY    TERM,    SIXTH    AND   SEVENTH    GEO.    IV.  627 

represented  to  have  said,  that  if  evidence  of  that  fact  was         1826. 
offered  by  the  defendants,  he  would  receive  it,  and  leave  it 
to  the  jury,  in  reduction  of  the  plaintiff's  demand.    With  v. 

all  respect  and  deference  to  the  memory  of  that  learned      0«whtk. 
judge,  such  evidence  could  not  legally  have  been  admitted ; 
because  the  fact  of  the  plaintiff's  general  habit  of  writing, 
could  not  properly  operate  to  affect  the  value  of  the  pro- 
perty destroyed,  that  property,  or  its  nature  or  tendency, 
not  being  before  the  jury.    The  next  dictum  upon  this 
subject  is,  that  of  Lawrence,  J.,  in  the  case  of  Fores  v. 
Johnes  (a).    That  was  an  action  for  the  value  of  prints  sold 
and  delivered  by  the  plaintiff  to  the  defendant.     The 
plaintiff  was  a  print  seller,  and  had  received  from  the  de« 
fendant  an  order  to  send  him  **  aU  the  caricature  prints 
that  had  ever  been  published."    The  prints  in  question 
were  delivered  pursuant  to  that  order,  and  the  defendant 
finding  that  many  of  them  were  of  an  indecent  and  immo- 
ral character,  refused   to  receive  them,  whereupon  the 
action  was  brought.     It  was  contended  on  the  part  of  the 
plaintiff,  that  the  defendant's  order  being  general  and 
without  exception,  he  was  bound  by  it ;  and  Lawrencey  J«, 
said,  **  for  prints  whose  objects  are  general  satire,  or  ridi- 
cule of  prevailing  fashions  or  manners,  I  think  the  plaintiff 
may  recover;  but  I  cannot  permit  him  to  do  so  for  those 
whose  tendency  is  immoral  or  obscene :  and  for  which  the 
plaintiff  himself  might  have  been  rendered  criminally  an- 
swerable for  a  libel."     All  that  is  there  said  may  be  ad- 
mitted without  prejudicing  the  present  plaintiff,  because 
the  question  there  turned  entirely  upon  the  meaning  of. 
the  general  order  given  by  the  defendant  for  the  prints ; 
and  it  was  very  properly  held,  that  such  an  order  must  be 
considered  as  confined  to  prints  of  a  proper  nature,  and 
that  it  could  not  be  presumed  that  the  defendant  had  in- 
tended to  order  prints  of  an  indecent  or  immoral  nature, 
especially  as  he  returned  them  immediately  upon  finding 
them  to  be  such.  The  next  case  is  that  of  Hine  v.  Dale  (ft), 

(a)  4  £sp.  97.  (6)  2  Camp.  28,  note. 
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1828.        fHieiB  Lord  EHenborough  said,  '^  If  the  coinpoBiti<m  ap* 
a'^^^^^'^^      peaied,  oa  the  face  of  it,  to  be  a  libel  so  gross  as  to  affect 
9.  tlie  public  morals,  I  should  advise  the  jury  to  give  no  da^ 

Oawam.     tnages.     I  knoirthe  covrt  of  Chanoery,  on  such  an  occa- 
sion,  would  grant  no  injun^on/'     That  learned  judge 
did  not  go  the  length  of  saying  that  he  should,  ia  the 
case  he  put,  nonsuit  the  plaintiff,  or  direct  the  jury  to  find 
a  ynrdiot  for  the  defendant;  but  oidy  that  he  shoold  ad* 
▼iae  the  jury  to  give  nominal  damages,  for  so  die  word  m 
must  of  necessity  be  construed :  and  the  whole  dietom  was 
extra-judicial,  supposing  an  extreme  case,  which  did  not 
occur  at  the  moment;   and  the  woik  then  in  queetioQi 
though  in  some  respects  objectionable,  waa  held  entitled 
to  piDteotion.    Now,  if  a  work,  parts  of  wbidk  are  unfit 
for  publication,  is  entitled  to  protection,  thai  wUdi  is 
throughout  of  the  same  oharaeter,  has  the  same  claim;  for 
where  is  the  line  to  be  dmwn?  '  But,  giving  to  all  theas 
dicta,  the  utmost  weight  thai  can  be  claimed  for  tliein, 
what  do  they  amount  to?    Certainly  not  to  an  anthoiity 
in  support  of  the  nonsuit  in  the  present  case.    Upon  what 
principle  can  it  be  held  that  there  shall  be  no  property  in 
an  immoral  book  to  support  a  civil  action  for  pirating  it» 
when  there  is  dearly  auek  a  property  in  it  as  woinld  ai^ 
port  an  indictment  for  a  larceny  of  ii?    The  di^ilesit  pro^ 
perty  is  sufficient  against  a  wnmg^doer,  and  here  the  ac- 
tion is  brought  agakoib  a  wrong-^doer.    [LU^Udaie,  J.  An 
indictment,  for  the  larceny  of  this  book  would  raise  a  perr 
fectly  different  question,  for  there  the  property  in  it  woaU 
be  estimated  with*  reference  to  the  leaves  and  the  leather, 
and  not  to  the  sentiments  of  the  author;  and  the  one  is 
actual  property,  the  other  merely  ideal].     So,  in  die  pre* 
sent  .case,  the  plaintiff  has  an  actual  property  in  the  ma* 
terial  component  .parts  of  the  book,  and  at  leaat  he  is  en<- 
titied  so  for  to  recover.    IBayky,  J.    He  has  no  right 
either  of  property  or  of  possession  in  such  a  book;  there- 
fore, even  if  the  case  could  go  to  a  jury  in  the  way  lart 
su^ested,  they  would  be  entitled  to  find  that  the  work 
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had  no  value].    The  possession  of  such  a  bodL  is  not  an         isae. 
offence  punishable  by  any  known  law;  therefore,  the  dis* 
turbance  of  such  possession  will  support  an  action.    At     "'^^ 
all  events  trover  might  be  maintained  for  it;  then  why      0«w«vir. 
not  case  for  pirating  it?     If  there  is  no  property  in  a  work 
wholly  immoral,  there  can  be  none  in  that^  which  is  in 
part  so.    Where  is  the  line  to  be  drawn?     [JBoy/ey,  J. 
In  the  latter  case  the  owner  may  restove  his  right  of  pnn 
perty,  by  expunging  all  the  macule,  or  oflbnatve  paits 
firom  the  work.     Holrcyd,  J«    The  ground  of  this  action, 
if  any,  must  be,  that  the  defendant  has  worked  an  in- 
jury to  the  plaintiff's  exclusive  ri^it  of  publishing  the 
bodL  in  question;  now  it  is  criminal  in  him  to  publish 
such  a  book:    then  he  has  no  right  to  publish  it,  and 
having  no  right  he  has  sustained  no  injury,  and  haa  no 
gronnd  of  action.     That  is  the  difficulty  in  the  case]* 
Then,  what  are  the  cases  which  have  been  decided  in 
the  courts  of  Equity  upon  this  subject?    In  some  of  them 
injunctions  to  restrain  the  pubUcation  of  pirated  copies 
of  objectionable  works,  have  been  granted;  in  others  they 
have  been  refused,  and  the  parties  have,,  in  express  terms, 
been  referred  to  their  remedy  in  a  court  of  law.      In 
Waleoti  v.  Waller  (a),  and  Southejf  v.  Sherwood  (&),  the 
doctrine  laid  down  has  certainly  been  that  such  works  are 
not  to  be  aided  by  a  court  of  Equity;  but  that  only  shews 
that  the  Court,  ,may,  in  its  discretion,  refuse  an  injunctioa 
in  such  cases.    In  Bell  v.  Walker  (e),  the  application  was 
for  an  injunction  to  protect  the  copy*right  in  a  work  exH 
titled.  Memoirs  qfi  George  Amu  Bellamy*    That  was  a 
case  extremely  like  the  present,  for  it  appeared .  that  the 
authoress  was  an  actress,  and  avowedly  a  woman  of  in- 
trigue, who  in  her  v^  title-page  alluded  to  those  in- 
trigues, the  details  of  which  she  promise^  to  give  in  the 
body  of  the  work.    Yet,  there,  Lord  Kenyan,  then  Master 
of  the  Rolls,  granted  an  injunction,  upon  this  sound  and 
enlightened  policy,  no  doubt,  that  it  would  be  more  for 

(a)  7  Vesey,  1.  (6)  2  Meriv.  435.  (c)  1  Bro.  C.  C.  451. 
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1826.         the  protection  of  the  public  morals  so  far  to  restrain  the 
g  '*^"^*"'       publication  of  the  work,  than,  by  refusing  the  injunction, 
ti.  to  extend  the  circulation  of  it  in  a  cheaper  and  more  ac- 

cessible form.    A  similar  difference  of  opinion  was  dis- 
played by  two  preceding  equity  judges,  one  of  whom  re- 
fused an  injunction  to  protect  the  copyright  of  The  Beg- 
gar's Opera,  and  the  other  granted  an  injunction  to  protect 
an  exactly  similar  work,  called  Polly.    Then  what  do  all 
these  cases  amount  to?  They  only  shew  that  the  granting 
or  refusing  an  injunction  in  cases  of  this  kind,  was  never 
considered  as  deciding  the  legal  question  of  copyright  one 
way  or  the  other ;  but  merely  as  the  exercise  of  a  discre- 
tionary equitable  power,  leaving  the  question  of  right  and 
property  at  common  law  untouched.    That  question,  at 
common  law,  has  never  yet  been  decided;   it  is  one  of 
great  and  general  importance,  involving  at  once  both 
public  policy  and  private  rights;  and,  under  such  circum- 
stances,  this  Court  will  at  least  deem  it  worthy  of  solemn 
argument  and  deUberate  consideration,  instead  of,  for  the 
first  time,  deciding  it  upon  a  hurried  ex  parte  motion  like 
ihe  present.        .^ 

Abbott,  C.  J. — ^This  was  an  action  for  infringing  the 

plaintiff's  copyright  in  a  work  called  The  Memoirs  of 

Harriette  Wilson*    The  work  professed,  and  appeared  to  be 

the  history  of  the  life  and  amours  of  an  avQwed  courtesan ; 

many  parts  of  it  were  highly  indecent  and  obscene;  and 

others  were  grossly  slanderous  and  scandalous,  libelling  and 

holding  up  to  ridicule  and  contempt  a  great  many  individuals 

by  name.   The  question  is,  whether  the  plaintiff  is  entitled 

to  come  into  a  court  of  law,  and  maintain  an  action  for 

damages  for  the  loss  of  profit  on  the  sale  of  such  a  work. 

Before  he  can  maintain  such  an  action,  he  must  establish 

his  right  to  sell  such  a  work;  for  he  cannot  be  allowed  to 

sue  another  for  the  sale  of  that,  which  he  has  by  law  no 

right  to  sell  himself.     Has  any  man,  by  the  laws  of  this 

country,  a  right  to  circulate  for  his  own  advantage  a  work 
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of  the  detestable  description  I  have  mentioned? — ^No  law-         1826. 
yer  can  be  found  so  ignorant  as  to  suppose  that  he  has; 
no  man,  of  any  rank  or  profession,  can  be  found  degene-         V. 
rate  enough  to  wish  that  he  should.    The  sale  of  such  a      Onwhyn. 
book  is  a  crimimd  offence  in  itself;  and  it  is  not  to  be 
imagined  that  we,  the  Judges  of  a  court  of  law,  can  recog- 
nise that  as  a  right  in  one  form,  which  we  know  to  be  pu- 
nishable as  a  violation  of  the  law  in  another.    To  do  so, 
would  be  to  outrage  every  principle  of  common  law,  of 
common  sense,  and  of  common  justice;  and,  therefore,  I, 
for  one,  am  of  opinion,  that  we  want  no  judicial  authority 
for  deciding,  that  this  action  is  not  maintainable.    The 
decisions  of  the  courts  of  Equity  are  no  authorities  either  ^ 

to  lead  or  restrain  us  in  forming  our  own  judgment  on  a 
question  like  this;  nor  is  it  necessary  for  us  to  decide 
which  of  the  opposite  courses  adopted  by  the  different 
learned  and  eminent  persons  who  have  held  the  great- seal, 
was  best.     Of  one  point  we  cannot  fail  to  be  convinced, 
that  each  was  adopted  by  each  with  the  best  views,  and 
for  the  best  purposes. .  One  of  those  learned  Judges  might 
be  of  opinion  that  the  interests  of  the  public,  and  the  cause 
of  morality,  would  be  best  served,  by  granting  the  injunc- 
tion prayed  for,  whidi  would  have  the  effect  of  partially, 
at  least,  contracting  the  circulation  of  the  offensive  work : 
while  another  might  think  the  same  objects  more  likely  to 
be  attained  by  refusing  all  protection  to  such  a  work, 
which  would  discourage  future  venal  and  scandalous  wri- 
tersy  by  withdrawing  from  their  grasp  that  exclusive  profit 
which  is  the  only  inducement  to  their  unworthy  labours. 
I  do  not  feel  myself  called  upon  to  express  any  opinion  as 
to  which  of  these  measures  was  the  most  expedient;  it 
is   enough,  to  say  that  both  were  taken  with  one  ob- 
ject, with  a  view  to  enforce  the  common  law  of  the  land, 
which  altogether  prohibits  the  publication  of  such  infa- 
mous works,  and  seldom  fails  eventually  to  visit  both  their 
authors  and  publishers,  vrith  the  punishment  which  they 
BO  eminently  deserve.    Acting  consistently  with  the  rules 
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1826.        and  principles  of  that  common  law,  which  must  ever  be 
'^^^^'       our  guide,  I  am  satisfied,  that,  indepeixdently  of  all  autho- 

dTOC  K  D  A  I*E 

V.  rity  and  all  precedent,  it  is  our  duty  to  declare,  that  the 

Onwhyh.  infamous  work,  for  the  base  profits  of  which  the  plaintiiF 
in  this  case  has  brought  his  action,  is  entitled  to  no  protec- 
tion in  a  court  of  law,  and  consequently  that  the  present 
action  cannot  be  maintained. 

Bayley,  J. — I  agree  most  folly  in  the  very  able  view 
which  my  Lord  Chief' Justice  has  taken  of  this  case,  and 
I  feel  it  quite  unnecessary  to  add  any  thing  to  his  powerful 
exposition  of  the  law  upon  this  subject.  I  will  only  ob- 
serve, that  the  very  same  principles  which  he  has  laid 
down  have  been  acted  upon  in  the  court  of  Chancery; 
for,  in  the  case  of  SmUhof  v.  Sherwoody  the  Lord  Chan* 
cellor  expressly  declared,  the  only  ground  for  granting  an 
injunction  was  a  legal  right  of  property  in  the  work  vested 
in  the  applicant,  and  that  where  a  work  was, of  a  general 
immoral  tendency,  no  such  right  could  exist,  and  there- 
fore, no  injunction  could  be  granted. 

HoLROYD,  J. — I  entirely  concur  in  what  has  fallen 
from  my  learned  brothers  upon  this  subject.  It  wodd 
be  equally  preposterous  and  disgraceful  to  common  sense 
and  to  the  laws  under  which  we  live,  to  hold  that  a  work 
such  as  this  was  entitled  to  protection,  and  that  an  act, 
criminal  and  punishable  in  itself  and  its  author,  could 
furnish  him  with  a  cause  of  action  against  any  other  indi* 
vidual. 

LiTTLBDALB,  J. — I  am  of  the i  Same  opinion.  The 
statutes  that  have  been  passed  for  the  protectioii  of  lite- 
rary property,  have  all  avowedly  one  common  object, 
namely,- the  encouragement  of  learning;  and  to  extend 
their  protection,  or  that  of  the  common  law,  to  a  work  so 
infamous  as  thai  in  question,  would  be  not  only  to  defeat 
that  object,  bnt  to  reflect  the  deepest  disgrace  upon  learar 
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ing  itself/  and  upon  every  instittttion  which  has  the  en- 
couragement of  learning  in  view. 


Stockdale 
Rule  refused.         Ohwhtn. 


Watson  v.  Wage  and  others.  25thJamiary, 

XkESPASS,  by  a  bankrupt  against  his  assignees,  to      A  person 

try  the  validity  of  the  commission.    Plea,  not  guilty,  and  y^^^  T"^?"^ 

J  J  '  o       J'  a  commission 

issue  thereon.    At  the  trial,  before  Abbott,  C.  J.,  at  the  of  bankrupt 
adjourned  Middlesex  sittings  after  last  term,  the  seizure  of  and^who  has 
the  plaintiff -s  goods  under  the  commission,  which  was  the  obtained  his 
trespass  complained  of,  being  admitted,  the  defence  set  orcu^t^y^in 
up  was  this.     On  the  7th  November,  1823,  the  plaintiff  a^wtionpend- 

.  ^  mg  against 

was  arrested,  and  rendered  himself  to  the  King's  Bench  him,  on  the 
prison.     On  the  lOA  Novembery  a  tik)cket  was  struck  f^^f^ 
against  him;  on  the  11th,  a  commission  of  bankrupt  was  cannot  aiter- 
issued;   and  on  the  12th,  he  was  declared  a  bankrupt,  ^evali^^ 
On  the  2d  December,  the  defendants  were  chosen  as-  thecommis- 

.      ^-  .     ,  t  ^     i„  •         J.  .!_      8ion  in  a  court 

signees  under  the  commission,  and  took  possession  of  the  of  law:  his  re- 
plaintiff's  effects.    The  plaintiff's  detaining  creditor  hav-  medy,  if  the 

»  *^  °  commission  be 

ing  proved  his  debt  under  the  commission,  the  plaintiff;  irregular,  is  by 
on  the  20th  December,  made  application  to  a  Judge  to  be  Sf^^^^ed 
discharged  out  of  custody,  upon  the  ground  that  a  com*  for  a  supers 
mi9§ion  had  issued  against  htm,  under  u>hich  he  had  been 
duly  declared  a  bankrupt;  and  he  obtained  his  discharge 
accordingly.    Shortly  afterwards,  the  plaintiff  petitioned 
the  Lord  Chancellor  to  supersede  the  commission,  alleging 
that  he  had  never  committed  an  act  of  bankruptcy.    The 
act  of  bankruptcy  on  which  the  commission  was  founded 
was  this:  the  plaintiff  was  arrested  on  the  24lli  October, 
at  his  own  house,  but  being  then  at  dinner,  persuaded  the 
officer  to  wait  for  him  in  another  room,  and  during  the 
officer's  absence  left  the  house,  and  did  not  return :  and 
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in  the  coiine  of  the  same  day  his  attcmiey  called  npon  the 
officer,  and  a  bail-bond  was  executed.  Under  these  cir- 
cumstances it  was  contended  that  the  action  was  not 
maintainable,  inasmuch  as  the  plaintiff  hairing  applied  for 
and  obtained  his  discharge  out  of  custody  upon  the  ground 
of  his  having  been  duly  declared  a  bankrupt,  was  by  that 
act  precluded  from  afterwards  contesting  the  validity  of 
the  commission  in  a  court  of  law  :  and  the  case  of  Goldie 
V.  Gunston  {a),  was  cited  and  relied  on  as  directly  in  point 
The  Lord  Chief  Justice,  being  of  opinion  that  the  objection 
was  fatal,  nonsuited  the  plaintiff. 

Campbell  now  moved  to  set  aside  the  nonsuit.  The 
short  question  raised  at  the  trial  of  this  cause  was,  whether 
a  trader  who  is  made  a  bi&nkrupt  while  he  is  in  custody 
for  debt,  whose  detaining  creditor  afterwards  proves  the 
debt  under  the  commission,  and  who  thereupon  applies  for 
and  obtains  his  discharge  out  of  custody,  is  th^eby 
estopped  from  afterwards  disputing  the  validity  of  the 
commission.  The  nonsuit  proceeded  upon  the  ground 
that  he  was  so  estopped,  upon  the  authority  of  the  modem 
Nisi  Prius  case  of  Goldie  v.  Gumton*  It  is  submitted, 
that  neither  the  facts  of  this  case,  nor  the  decision  in  the 
case  cited,  furnish  any  ground  for  this .  nonsuit.  There 
was  no  plea  of  estoppel  here,  therefore  the  plaintiff  was 
entitled  to  prove  that  he  had  not  committed  any  act  of 
bankruptcy,  and  had  never  rendered  himself  liable  to  the 
bankrupt,  laws ;  and  that  he  was  not  allowed  to  do.  The 
alleged  act  of  bankruptcy  was  one  created  by  the  21  Jac,  1, 
c.  Id,  s.  2 ;  namely,  the  being  arrested,  and  afterwards  es- 
caping,  which  the  plaintiff  could  clearly  have  disproved ; 
for,  in  the  first  place,  the  arrest  was  for  a  debt  under  100/., 
which  does  not  satisfy  the  terms  of  the  statute;  and 
in  the  second,  his  absenting  himself  for  the  purpose  of 
procuring  bail  did  not  constitute  an  escape:  Rote  v. 
Green  (6).     The  commission,  therefore,  was  clearly  in- 

{  (a)  4  Camp.  381.  \f})  1  Buir.  437. 
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Talidy  and  the  pkdntiff  ought  not  to  be  subjected  to  the 
mconveniences  arising  out  of  it^  merely  because  he  availed 
himself  of  one  of  the  advantages  which  the  issuing  of  the 
commission,  whether  yalid,  or  invalid,  as  a  matter  of  course 
afforded  him,  namely,  the  procuring  his  discharge  out  of 
custody.  In  point  of  law,  the  procuring  that  discharge 
was  the  act  of  the  creditor,  and  not  of  the  plaintiff;  be- 
cause the  moment  the  creditor  had  proved  his  debt  under 
the  commission,  his  right  to  detain  the  plaintiff  in  custody 
was  lost,  and  the  plaintiff  became  entitled  to  his  discharge. 
The  48  Geo*  3,  c.  121,  s.  14,  enacts,  that  the  proving  a 
debt  under  a  commission  of  bankrupt  by  any  creditor, 
shall  be  deemed  an  election  by  such  creditor  to  take  the 
benefit  of  such  commission,  with  respect  to  the  debt  so 
proved ;  and  it  has  been  held  that  there  need  not  be  a 
formal  discontinuance  of  the  suit  before  the  creditor  proves 
his  debt,  for  the  proof  itself  operates  as  a  discontinuance ; 
ejc-parte  WooUey  (a) ;  and  that  though  the  creditor  may 
tender  his  proof,  and  is  entitled  to  have  the  judgment  of 
the  commissioners  upon  his  right  to  'prove,  before  he  dis- 
charges the  bankrupt,  or  discontinues  the  action,  still  he 
must  discharge  the  bankrupt  before  he  actually  proves. 
Ex'partt  Frith  (6).  The  discharge,  therefore,  being  the 
act  of  the  creditor,  or  at  least  a  legal  result  flowing  neces- 
sarily from  his  act  in  proving  the  debt,  and  not  the  act  of 
the  plaintiff,  the  latter  ought  not  to  be  prejudiced  by 
it  in  any  respect,  and  least  of  alHn  so  important  a  circum- 
stance as  his  right  to  contest  the  validity  of  the  commis- 
sion in  a  court  of  law.  The  only  ground  upon  which  this 
action  can  be  held  not  maintainable,  is,  that  the  discharge 
operates  as  an  estoppel ;  but  there  are  two  answers  to  that 
objection :  first,  that  the  plaintiff  ca^not  be  estopped  by  an 
act  to  which  he  is  not  a  [party ;  and  second,  that  the  de- 
fendant cannot  take  advantage  of  matter  of  estoppel,  which 
he  has  not  pleaded.    Upon  this  point  he  cited  1  Inst.  362, 
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Com.  Dig*  Estoppel,  C.^and  E.  10.,  Pleader,  S.  6.,  and 
Offftram  v.  Morewood  (a), 

WaT80K 

r^^fifft*.  Abbott,  C.  J, — ^I  am  of  opinion  now,  as  I  was  at  the 
trial,,  that  this  nonsuit  was  right.  My  opinion  does  not 
proceed  exactly  upon  the  ground  that  the  plaintiff's  dis- 
charge out  of  custody  as  a  bankrupt,  operated  in  law  as 
an  estoppel  to  his  bringing  this  action ;  therefore  the  ques- 
tion whether  the  defendant  should  have  pleaded  the  estoppel 
does  not  arise.  I  acted  pr^isely  upon  the  reasons  given 
by  Lord  Ellenborough,  for  a  similar  decision  in  the  case  of 
Gpldie  V.  Gtutan  {b),  namely,  that  the  facts  in  the  case, 
and  their  legal  effect,  precluded  the  plaintiff  from  con- 
testing the  validity  of  the  commission  in  a  court  of  law. 
Both  the  plaintiff  and  the  defendant^  in  the  first  instanoe, 
Qlearly  acted  upon  the  assumption  that  the  commission  was 
valid ;  the  plaintiff  by  those  means  obtained  a  valuable 
benefit :  having  done  so,  he  ought  not  to  be  allowed  now 
to  dispute  the  validity  of  the  commission,  especially  as 
against  the  very  individual  by  whose  .co-operation  and 
assistance  that  benefit  was  obtained.  I  cannot  express 
my  sentiments  upon  this  case  better  than  in  the  language 
used  by  Lord  Ellenborough  in  the  case  alluded  to.  He 
said  : — "  I  think  the  plaintiff,  having  taken  the  benefit  of 
the  commission  in  jMrocuring  his  discharge  under  it,  is  pre- 
cluded from  contesting  its  validity  in  a  court  of  law.  I 
conceive  he  may  still  apply  to  the  great  seal  to  have  it 
superseded;  but  I  cannot  hear  him  say  that  he  has  not 
been  lawfully  adjudged  a  bankrupt,  after  he  has  declared 
that  he  was  so  lawfully  adjudged,  and  on  that  ground  ob- 
tained his  discharge  from  several  actions  brought  against 
him.  The  mere  surrender  to  the  commission,  I  think, 
would  not  be  enough,  as  that  is  a  compulsory  act ;  but 
great  confusion  would  be  introduced,  if,  after  he  has  vo* 
luntarily  claimed  a  benefit  as  a  bankrupt,  he  should  be 
allowed  to  say,  that  all  those  are  wrong-doers  who  have 

(a)  3  East,  346.  (6)  4  Camp.  3S1. 
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acted  under  the  commission/'  I  think  that  is  soand 
law,  and  even  justice,  and  decisive  of  the  present  case. 
The  plaintiff  here,  is  not  concluded  by  the  nonsuit;  he 
may  still  apply  to  the  Ixml  Chancellor  to  have  the  com- 
mission sqperseded,  if  he  surrendered  to  it  under  the  in- 
fluence of  error ;  but  having  once  availed  himself  of  it  to 
release  himself  from  legal  liability,  he  cannot  dispute  its 
in  a  court  of  law. 
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Baylbt,  J. — I  am  entirely  of  the  same  opinion.  A 
man  cannot  be  permitted,  first  to  treat  a  commission  of 
bankrupt  issued  against  him  as  valid,  and  by  so  doing 
work  a  benefit  to  himself,  and  an  injury  to  others,  and 
then  to  maintain  an  action  at  law  for  the  purpose  of  de- 
claring the  commission  void.  It  seems  to  me  highly  im- 
portant that  it  should  be  understood  that  the  law  will  not 
allow  an  action  to  be  maintained  under  such  circumstances ; 
if  it  would,  a  door  would  be  opened  for  committing  frauds 
upon  creditors,  which  would  be  equally  injurious  to  the 
commercial  world,  and  disgraceful  to  the  administration  of 
justice. 


HoLBOTD  and  Littledalb,  J.'s,  concurred. 


Rule  refused. 


Ogden  and  others  v.  Aspinall. 


Fridayf 
27th  January, 


Special  assumpsit  on  an  agreement,  with  the  money      ATeaveB. 
counts.    At  the  trial  before  Bayley,  J.,  at  the  Lancashire  tbe  following 

guaranty : — 
'^  I  have  given  C.  an  order  to  purchase  cotton,  and  as  it  may  be  to  my  advantage  to 
have  his  bilk  on  me  negotiated  throu^  your  house,  I  have  in  sudi  case  to  request  that 
you  will  honour  his  drafts  to  the  amount  of  those  he  may  send  to  you  for  sale,  on  ftiv  ac- 
count, and  I  engage  that  his  bills  on  me,  so  transmitted,  shall  be  regularly  accepted  and 
paid." — ^Held,  uatunHer  this  guaranty,  B.  was  justified  in  honoring  C/s  draft  to  the 
amount  of  a  bill  drawn  by  C.  on  A.,  and  represented  by  C.  to  B.,  as  being  drawn  on  ac- 
count of  A.,  though  such  bill  was  in  fiict  drawn  by  C,  on  his  own  account. 
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summer  assizes,  1823,  a  verdict  was  found  for  the  pUin* 
tiffs  on  the  money  counts,  for  490/.  and  interest,  with  lea^ 

for  the  plaintiffs  to  move  to  increase  the  damages  to  990/. 
and  interest,  and  with  leave  for  the  defendant  to  move  to 
enter  a  nonsuit.  Upon  both  these  motions  being  made  in 
Michaelmas  term  1823,  the  Court  directed  the  facts  to  be 
stated  in  the  following  case. 

The  plaintiffs  are  merchants  at  New  York  in  America. 
The  defendant  is  a  merchant  at  LiverpooL  In  the  latter 
end  of  1821,  one  Hindley  left  Liverpool  and  went  to 
Charleston  in  America,  for  the  purpose  of  purchasing  cot- 
ton for  several  houses  in  Liverpool,  and  among  others  for 
the  defendant.  Hindley  was  for  this  purpose  furnished 
with  the  letter  of  guaranty  by  the  defendant  hereinafiter 
set  forth,  and  with  similar  letters  to  the  plaintiffs  from  the 
other  persons  for  whom  he  acted.  Charleston  is  about 
1200  miles  distant  from  ^ew  York,  and  as  bills  upon  £ng- 
land  cannot  be  negotiated  to  any  considerable  amount  at 
Charleston,  which  is  situated  in  the  southern  part  of  the 
United  States,  it  is  usual  for  persons  there  drawing  upon 
England,  to  transmit  such  biUs  for  sale  and  negotiation  to 
New  York,  and  the  other  northern  States. 

On  the  16th  October,  1821,  the  defendant  wrote  the 
following  letter  to  plaintiff: — 

'*  Liverpool,  16  October,  1821. 

Messrs.  Ogden,  Day,  &  Co., 

New  York. 

Gentlemen, 

I  have  given  Mr.  T.  H.  Hindley, 
an  order  to  purchase  cotton,  and  as  it  may  be  to  my  ad- 
vantage to  have  his  bills  on  me  negotiated  through  your 
house,  I  have  in  such  case  to  request  that  you  will  honour 
his  drafts,  or  make  remittances'  to  him  to  the  amount  of 
those  he  may  send  to  you  for  sale  on  my  account,  and 
I  engage  that  his  bills  on  me  so  transmitted,  shall  be  regu- 
larly, accepted  and  paid.  Please  to  inform  me  the  rate  of 
exchange  at  which  such  bills  are  sold. 

(Signed)  Nicholas  Aspinall.^* 
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On  the  30th  November,  1821,  the  plaintiffs  wrote  an 
answer  to  the  defendant's  letter,  dated  New  York,  Novem^ 
bar  30,  1B21,  which  contained  as  follows : — '*  We  are 
favoured  with  your  letter  of  the  16th  ult.,  from  which  we 
ohsenre  that  you  have  given  our  friend  Mr.  T.  H.  Hindley, 
an  order  to  purchase  cottons  on  your  account,  and  en- 
gaging to  honour  such  bills  as  he  may  deem  it  for  your  in- 
terest to  send  to  us  for  sale  on  your  account.  We  shall 
most  readily  attend  to  the  n^otiation  of  these  bills,  and 
do  all  in  our  power  to  obtain  the  highest  price  for  them 
the  state  of  the  market  will  admit  of;  not  failing,  agree- 
able to  your  request,  to  advise  you  the  terms  on  which  the 
same  may  be  disposed  of.  Exchange  is  at  present  higher 
than  we  have  ever  before  known  it  to  be ;  bills  having  this 
day  been  sold  at  11  per  cent  premium,  and  in  one  or  two 
instances  we  believe  a  trifle  higher." 

On  the  26th  October,  1821,  wh«i  Hindley  was  on  the 
point  of  sailing  from  Idverpool,  for  the  above-mentioned 
purposes,  the  defendant  gave  him  the  following  letter  of 
instructions : — 

Uverpooi,  October  25,  1821. 
Mr.  T.  H.  Hindhif, 

Dear  Sir, 

As  you  are  about  to  proceed  to  Charks- 
ton,  I  b^  leave  to  repeat  to  you,  that  I  am  willing  to  join 
you  in  equal  shares  in  all  the  stained  Sea  Island  cotton  you 
can  purchase,  and  ship  to  me,  and  also  in  such  other  cot-, 
tons  as  may  appear  for  our  advantage*  drawing  your  atten- 
tion to  low  priced  Sea  Island  cottons  at  about  20  cents, 
and  to  tiiose  marks  specified  on  the  other  side,  at  the  cur- 
rent market  price ;  but  I  would  not  wish  you  to  purchase 
any  thing  at  high  prices,  under  any  circumstances:  the 
profit  or  loss  of  any  description  to  be  equally  divided  be- 
tween us,  and,  as  before,  no  commission  to  be  charged. 
Yon  can  draw  upon  me  for  any  proportion  of  tiie  shipments 
which  you  may  require,  sending  me  bills  of  lading  as 
early  as  possible.    If  you  find  it  for  our  interest  to  draw 
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through  the  northern  cities*  you  will  pass  your  drafts  upon 
the  agents  there  at  a  short  sight,  say  three  days.  Upon 
such  consignments  as  you  can  obtain  to  my  address,  I  will 
divide  the  commission  with  you,  and  you  may  advance  as 
far  as  seven-eighths  of  the  real  value  of  cotton,  on  obtain- 
ing and  sending  bills  of  lading. 

(Signed)  Nicholas  Atphudl.*' 

When  Hindky  arrived  in  Charkston,  he  made  several 
purchases  of  cotton  for  the  defendant  and  himself  jointly, 
and  he  also  bought  separately  for  himself ;  all  of  which  were 
consigned  to  the  defendant  at  Liverpool,  and  bills  to  the 
amount  of  14,000/.,  or  thereabouts,  were  drawn  by  Htrnd" 
ley  on  the  defendant,  against  those  consignments,  most  of 
which  biUs  were  n^;ottated  in  pursuance  of  the  above  letter, 
through  the  plaintiflP's  house  in  New  York,  and  were 
regularly  accepted  and  paid  by  the  defendant.  In  Ifiayi 
1822,  Hindley  purchased  a  quantity  of  Sea  Island  ootton 
on  his  own  separate  account,  and  shipped  the  same  on  board 
a  ship  called  the  Beltndera,  and  consigned  the  cotton  so 
shipped  to  the  defendant  at  Liverpool,  but  on  his  own  ac- 
count and  risk.  This  shipm^it  was  on  the  account  and 
risk  of  Hindley,  but  the  plaintiffs  had  no  notice  or  know- 
ledge that  any  person  besides  the  defendant  was  interested 
therein.  On  the  8th  May,  1822,  Hindley  drew  two  bills 
of  exchange,  one  for  490/.,  and  the  other  for  600/.,  and  <ki 
the  9th  May,  two  others,  one  for  473/.  1 U.  2d.,  and  the 
other  for  500/.,  upon  the  defendant  in  favour  of  the  plain- 
ti£b  against  the  lastru^ntioned  consignment ;  and  Hindl^ 
transmitted  all  the  fimr  lastonentioned  bills  to  the  plain- 
tifli,  and  drew  upon  them  to  the  amount  of  and  against  all 
those  bills,  and  the  plaintiffs  duly  honoured  and  paid  such 
drafts  of  Hindley  to  that  amount* 

The  bill  for  600/.  drawn  on  the  8th  May,  and  the  bill 
for  473/.  lis.  2d.  drawn  on  the  9th  May,  were  regnlariy 
accepted  and  paid  by  the  defendant ;  but  the  defendant 
refused  to  accept  or  pay  the  bill  drawn  on  the  8th  May, 
for  490/.,  or  the  bill  drawn  on  die  9th  May  for  600/. ;  and 
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those  two  bills  were  regularly  presented  for  acceptance  and 
payment,  and  were  regularly  protested. 

The  two  bills  mentioned  to  have  been  drawn  on  the  8th 
May  were  transmitted  by  Hindley  to  the  plaintiffs  in  the 
following  letter^  dated  the  8th  May,  and  addressed  to 
them  : — '^  You  have  enclosed  my  two  bills  of  exchange  on 
Mr.  N.  AspmaUf  one  for  600/.,  and  the  other  for  490/., 
together  990/.^  which  you  will  please  negotiate  on  the  best 
terms  you  can,  giving  me  credit  for  the  nett  proceeds.  On 
the  account  of  the  above  bills  I  have  this  day  drawn  upon 
you  at  10  days'  sight,  in  favour  of  Mr.  R.  B.  Edtoards,  one 
draft  for  5,000  dollars,  which  beg  your  usual  care  of.  The 
bills  iK>w  sent  you  are  on  account  of  a  shipment  of  Sea 
Island  cotton,  to  Mr.  N.  Aspinall^  in  the  ship  Belvideray 
to  sail  on  the  10th  instant  to  Liverpool 

The  draft  in  favour  of  Edwards  mentioned  in  the  above 
letter  was  regularly  honoured  and  paid  by  the  plaintiffs, 
and  5000  dollars  was  the  amount  of  the  value  of  the  two 
bills  drawn  on  the  8th  May. 

It  did  not  appear  at  the  trial  how  the  two  bills  drawn  on 
the  9th  May,  were  transmitted  by  Hindley  to  the  plaintiffs, 
but  it  was  proved  by  Hindley  that  they  were  drawn  on 
account  of  7 1  bales  of  cotton  bought  by  him  on  his  own  ac- 
count, but  to  be  consigned  to  the  defendant,  which  was  done ; 
and  that  all  those  bills  were  on  account  of  the  71  bales,  but 
that  he  did  not  communicate  to  the  plaintiffs  that  the  71 
bales  were  bought  on  his  ouni  account ;  that  the  plaintiffs 
supposed  they  were  bought  on  the  defendant's  account;  and 
that  he  (Hindley)  received  full  value  from  the  plaintiffs  by 
his  dmfts  on  them,  long  since  due,  for  the  four  bills. 
Forty-seven  of  the  bales  of  cotton  per  the  Belvidera  were  sold 
for  1640/. ;  and  24  remained  unsold  at  the  time  of  the  trial. 

On  the  15th  June,  1822,  after  the  plaintiffs  had  accepted 
the  drafts  upon  them  drawn  by  Hindley  against  those 
four  bills,  but  before  such  bills  were  presented  to  the  de- 
fendant for  his  acceptance,  and  his  refusal  thereof,  the  de- 
fendant addressed  the  following  letter  to  the  plainti& : — 
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"  Liverpool  15th  June,  1822. 
Messrs.  Ogden,  Day,  &  Co. 
Oentlbmbn, 

I  am  in  possession  of  your  esteemed 
favours  of  the  14th  ult  The  bills  therein  advised  have 
been  duly  honoured.  The  state  of  our  cotton  market  is 
very  bad  at  present,  and  hopes  of  improvement  are  small. 
I  calculated  upon  seeing  Mr.  Hindley  by  this  time,  bat 
he  has  not  yet  made  his  appearance.  On  the  receipt  of 
the  present,  you  will  please  to  consider  my  letter  to  you  of 
the  16th  October  last  as  no  longer  in  effect.  Should  I 
make  any  new  arrangement  for  the  next  season,  I  shall 
have  pleasure  in  addressing  you  again.  Begging  the 
favour  of  an  acknowledgment  of  this,  I  am,  Sec., 

(Signed)  Nicholas  AspinaU.** 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  are  entitled  to  recover  the  amount  of  the  two 
unpaid  bills,  or  either  of  them.  If  the  Court  shall  be  of 
opinion  that  the  plaintiJSfs  are  entitled  to  recover  the 
amount  of  the  490/.  bill,  and  not  the  amount  of  the 
600/.  bill,  the  verdict  for  the  plaintiff  is  to  stand  for  490/., 
and  interest  thereon.  If  the  Court  shall  be  of  opinion 
that  the  plaintiffs  are  entitled  to  recover  the  amount  of 
both  the  unpaid  bills,  the  damages  are  to  be  increased  to 
990/.  and  interest  thereon;  and  the  plaintiffs  are  to  have 
the  benefit  of  the  special  counts,  if  the  Court  shall  think 
them  entitled  thereto,  upon  the  facts  above  stated.  If 
the  Court  shall  be  of  opinion  that  the  plaintiffs  are  not  en- 
titled to  recover  at  all,  a  nonsuit  is  to  be  entered. 


Crompton,  for  the  plaintiff.  It  will  not  be  necessary  to 
make  any  observations  on  the  pleadings  in  this  case ;  the 
question  for  the  consideration  of  the  Court  depends  entirely 
upon  the  effect  of  the  correspondence  between  the  parties, 
as  set  out  in  the  special  case.     Hindley  was  partly  the 
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partner,  and  partly  the  agent  of  the  defendant.  The 
letter  of  the  25th  October,  1821»  from  the  defendant  to 
Hindley,  authorises  the  latter  to  make  purchases  on  the 
joint  account  of  both,  empowers  him  to  raise  money  by 
drawing  bilk  on  the  defendant  ''  for  any  proportion  of  the 
shipments/'  and  directs  him  particularly  by  what  mode 
to  raise  such  money,  namely,  ''  by  passing  his  drafts 
through  the  northern  cities  upon  the  agents  there."  The 
shipment  by  the  Belvi^era,  out  of  which  the  whole  dis- 
pute arises,  was,  quoad  the  plaintiffs,  a  consignment  from 
Hmdiey  to  the  defendant,  on  account  of  the  defendant ; 
for  though  in  point  of  fact  it  was  an  adventure  made  by 
Hindiey  on  his  own  account  and  risk,  the  plaintiffs  had  no 
notice  or  knowledge  that  any  person  besides  the  defendant 
was  interested  in  it.  Hindiey,  therefore,  in  drawing  the 
bills  against  that  shipment,  appeared  to  the  plaintiflb,  and 
the  plainti£b  in  honouring  his  drafts  to  the  amount  of 
those  biUs  regarded  and  treated  Hindiey,  as  the  agent  of 
the  defendant,  merely:  and,  therefore,  they  are  entitled 
to  recover  the  amount  of  all  those  bills,  if  they  did  not 
exceed  the  limit  of  the  guaranty  given  by  the  defendant  to 
the  plaintiffs;  which  they  did  not.  Now  the  guaranty 
authorises  the  plaintiffs  to  honour  Hindiey^ s  drafts  to  the 
amount  of  such  bills  as  he  may  send  to  them  for  sale  on 
the  defendant's  account,  and  engages  that  such  bills  shall 
be  accepted  and  paid.  It  will  be  contended  on  the  other 
side,  that  the  words  there,  **  on  my  account,"  have  re- 
ference to  the  cotton  and  not  to  the  bills,  or  at  least,  that 
they  limit  the  plaintiffs'  authority  to  the  honouring  Hind- 
ley's  drafts  in  respect  of  such  bills  only  as  were  drawn 
against  shipments  of  cotton  consigned  to  the  defendant  on 
his  own  sole  account.  But  there  is  no  pretence  for  such 
a  construction  of  the  guaranty.  There  is  no  expression  in 
it  which  has  any  tendency  to  connect  the  bills  to  be  drawn 
with  the  cotton  to  be  shipped.  The  words,  "  on  my 
account,"  plainly  and  exclusively  apply  to  the  bills  and 
drafts  which  Hindiey  might  draw,  and  not  to  the  pur- 
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chases  or  shipments  ^ich  he, might  make.    If  the  party 
guaranteed  has  acted  within  the  limits  and  according  to 
the  instructioQS  of  the  guaranty/ the  loss  that  has  accmed 
must  fall  upon  the  party  who  gave  the  guaranty.    Have 
the  plaintiffs  so  acted  ?    If  the  bills  in  qae8ti<m  were  in 
fact  drown  on  account  of  the  defendant,  or  if  they  were 
sent  to  the  plaintiffs,  represented  as  being  so  drawn ;  in 
either  of  those  cases  the  plaintsflb  have  acted  within  the 
terms  of  the  guaranty,  and  are  entitled  to  recover  the 
amount  of  both  the  .failla.    Without  struggling  for  the 
former  proposition,  it  is  enough  to  say»  that  both  the 
bills  in  question  were  plainly  represented  to  the  plain- 
tiffs  as  having  been  drawn  by  Hindley  on  account  of  the 
defendant.    What  distinction  is  there  between  the  two 
bills  in  question  ?    Hmdley  mak^  a  purchase  of  cottoo, 
which  he  consigns  to  the  defendant.  Against  the  consign- 
ment he  draws  four  bills,  two  on  the  8th,  and  two  on  the 
9th  May,    One  of  the  former  is  the  4902.  bill  in  question. 
One  of  the  latter  is  the  600/.  bill  in  question.     He  sends 
all  the  four  bills  to  the  plaintiffs,  and  draws  upon  them  for 
the  value  of  them  all,  which  they  pay.    The  two  drawn  on 
the  8th  May,  he  sends  .to  the  plaintiffs  in  a  letter,  saying, 
"  inclosed  you  have  my  two  bills  on  AspinaUf  which  yon 
will  negotiate — on  account  of  the  above  bills  I  have  drawn 
upon  you  for  5000  dollars — the  bills  are  on  account  of  a 
shipment  of  cotton  to  Asptnall,  in  the  BdvideraJ*    In 
what  manner,  orunder  what  representation,  he  sent  die  two 
bills  drawn  on  the  9th  May,  to  the  plaintiffs,  or  in  what 
terms  he  drew  upon  them  for  their  value,  does  not  appear: 
but  it  was  all  one  transaction ;  the  bills  were  all  drawn 
against  one  consignment;  that  consignment  was  repre* 
sented  to  the  plaintiffs  as  one  made  on  account  of  the  de* 
fendant  by  Hindley,  as  his.  agent :  and  therefore  two  of 
the  bills  being  expressly  described  as  dmwn  on  account  of 
the  defendant,  the  plaintiffs  were  justified  in  supposing 
that  the  others  were  drawn  on  his  account  also,  and  in 
paying  Hindley*$  ^raft  for  their  value,  on  the  defendant's 
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account.  BcBides*  the  defendant  actually  paid  one  of  each 
of  the  two  sets  of  bills,  which  was  recognising^  the  Talidity 
and  correctness  of  all ;  and,  therefore,  it  is  now  too  late  for 
him  to  contend  that  any  of  them  were  drawn  without  his 
authority. 

Tindal,  contr^.  The  plaintiffs  had  no  aulliority  under 
the  defendant's  letter  of  guaranty  to  pay  either  of  the  bills 
in  question,  and  theref(H*e  they  are  not  entitled  to  recoyer 
in  this  action.  That  letter  begins  by  stating,  that  the  de- 
fendant had  authorised  Hindley  to  purchase  cotton  for 
him,  and  then  adds,  that,  as  it  might  be  to  the  defendant's 
advantage  to  hare  HindUy^s  bills  on  him  negotiated 
through  the  plaintifis'  house,  he,  in  such  case,  requested 
them  to  honour  Hindletf*s  drafts  to  the  amount  of  such 
bills  as  he  might  send  to  thfm,  for  sale,  on  his  {the  de^ 
fendawt*s)  accounts  The  whole  of  the  letter,  therefore,  has 
reference  to  the  introductory  part  of  it,  namely,  that 
Hindley  was  employed  to  purchase  cotton  for  the  defend* 
ant,  and  the  whole  of  the  authority  and  guaranty  given  to 
the  plaintiffs  is,  consequently,  ccmfined  specifically  to  bills 
drawn  by  Hindley,  in  respect  of  consignments  of  cotton 
made  by  him  on  the  defendant's  account.  Now,  these 
were  not  such  bills,  therefore  the  plaintiffs  had  no  autho* 
rity  to  pay  them.  \_Bayley,  J.  How  was  it  possible  for 
the  plaintiffs  to  know  on  whose  account  the  shipments 
were  made,  or  the  bills  drawn  ?  They  could  know  only 
what  Hindley.  chose  to  tell  them,  and  he  was  the  defend- 
ant's agent,  and  his  representations  bound  his  principal]. 
Even  if  the  plaintiffs  did  not,  or  could  not  know,  that  the 
bills  in  question  were  not  drawn  on  the  defendant's  ac- 
count, still  it  by  no  means  follows  that  the  defendant  is 
liable  to  the  payment  of  those  bills.  They  had  better 
means  of  ascertaining  that  fact,  than  the  defendant  had  of 
controlling  the  conduct  of  Hindley.  The  bills  of  lading 
must,  or  at  least  might,  have  passed  through  their  hands ; 
a  sight  of  them  would  at  once  have  shewn  them  that  the 
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bills  were  drawn  against  a  shipment  made  on  Hindkyt 
own  account,  instead  of  the  defendant's,  and  that  there- 
fore they  ought  not  to  pay  those  bills  on  the  defendant's 
account ;  and  as  that  source  of  information  and  guidance 
was  within  their  power,  it  was  their  duty  to  have  availed 
themselves  of  it.     Besides,  how  can  the  plaintiffs  recover 
upon  this  declaration  ?    The  special  counts  allege  that  the 
goods,  in  respect  of  which  the  bills  were  drawn,  were  pur- 
chased and  shipped  on  account  of  the  defendant,  and  that 
none  of  the  bills  were  paid  by  the  defendant;  the  evidence 
expressly  disproved  those  allegations:  therefore,  they  will 
not  sustain  the  action.     Neither  will  the  money  counts; 
for  how  is  it  possible  to  predicate  of  this  transaction, 
either  that  the  plaintiffs  have  paid  money  on  account  of 
the  defendant,  or  that  the  defendant  has  received  money 
to  the  use  of  the  plaintiffs  ?     \_Abbottf  C.  J.     May  it  not 
be  predicated  with  truth  that  the  plaintiffs  have  lent  and 
advanced  money  to  the  defendant?]      That  would  be 
equally  inconsistent  with  the  truth ;  because  that  must  be 
done  by  the  request  of  the  defendant,  and  here  there  was 
no  request,  for  the  whole  transaction  was  on  the  account 
and  at  the  request  of  Hindley,  and  not  of  the  defendant 
At  all  events  the  plaintiffs  can  recover  only  for  the  bill 
which  was  described  by  Hindley  in  his  letter  to  them,  as 
drawn  on  account  of  the  defendant,  if  that  letter  can  be  so 
construed ;  for  as  there  is  no  evidence  how  the  other  bill 
got  into  their  hands,  nor  upon  whose  account  they  were 
informed  it  was  drawn,  they  must  be  taken  to  have  paid 
that,  at  least,  at  their  own  risk,  upon  Hindley's  account, 
without  any  reference  to  the  defendant  or  his  guaranty. 


Abbott,  C.  J. — I  am  of  opinion  that  the  plaintifis  are 
entitled  to  recover  to  the  extent  of  the  amount  of  the  bill 
for  490/.,  drawn  on  the  8th  of  May,  and  the  interest  upon 
it ;  and  no  further.  It  has  been  urged  in  opposition  to 
their  recovering  even  so  far,  that  it  was  the  duty  of  the 
plaintiffs  to  ascertain  and  satisfy  themselves  as  a  matter  of 
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fact,  that  the  bill  was  drawn  in  respect  of  cotton  pur- 
chased for  and  on  account  of  the  defendant:  and  that  the 
terms  of  the  guaranty  expressly  impose  upon  them  that 
duty.    I  think  the  guaranty  will  not  admit  of  snch  a  con- 
struction.   The  law  does  not  require  impossibilities  of  any 
man,  and  how  was  it  possible  for  the  plaintiffs,  at  a  dis- 
tance of  1,200  miles  from  Hindley,  to  know  what  was  the 
real  nature  of  the  transactions  he  was  engaged  in,  or  to 
obtain  any  other  description  of  the  consignments,  or  the 
bills,  than  that  which  he  thought  proper  to  gire  them? 
They  had  no  source  of  information  but  his  letters ;  and  if 
such  a  responsibility  attached  upon  them,  as  has  been 
contended  for  to-dtfy,  no  man  either  could  or  would  ever 
take  upon  himitelf  the  execution  of  a  letter  of  credit, 
which  would  be  a  source  of  great  inconvenience  to  the 
mercantile  world.    It  does  seem  to  me,  howerer,  that  in 
order  to  sustain  tibis  action,  the  plaintiffs  were  bound  to 
prove  that  the  bills  came  into  their  hands  in  the  regular 
and  ordinary  course  of  business  from  Hindley,  and  under 
his  representation,  that  they  were  drawn  to  meet  shipments 
made  on  account  of  the  defendant.    With  respect  to  the 
bill  of  490/.,  they  produced  evidence  to  that  extent,  be- 
cause the  fact  that  it  came  to  them  inclosed  in  a  letter 
from  Hindlej/j  and  the  contents  of  that  letter,  were  quite 
sufficient  to  'authorise  them  in  believing  that  the  bill  was 
drawn  on  the  defendant's  account.    But  with  respect  to 
the  bill  for  600/.,  drawn  on  the  9th  of  May,  they  produced 
no  such  evidence;    and  it  may  be  perfectly  consistent 
with  all  that  is  found  in  the  special  case,  that  Hindley 
may  have  obtained  from  the  plaintiffs  an  advance  of  money 
upon  that  bill,  without  any  reference  to  the  former  bill, 
or  any  connection  with  the  transaction  on  account  of  which 
that  was  dra,wn.    The  plaintiffs  have,  in  my  opinion, 
failed  in  bringing  the  latter  bill,  and  the  advance  made  by 
them  upon  it,  within  the  fair  operation  of  the  guaranty,  and 
therefore  are  not  entitled  to  recover  in  respect  of  it.    Upon 
the  whole,  therefore,  I  am  of  opinion  that  the  verdict 
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found  for  the  plaintiffs  ought  to  stand  for  the  amount  of 
490/.  and  interest,  and  no  more. 

Baylby,  J. — I  entirely  agree  with  my  Lord  Chief 
Justice  in  the  view  which  he  has  taken  of  this  case. 
Hindleif  went  out  to  America  as  the  agent  of  the  defend- 
ant and  other  persons.     The  defendant,  among  others, 
gave  him  a  letter  of  credit  upon  the  plaintiffs,  and  to  the 
extent  of  that  letter  of  credit,  he  bound  himself  by  his 
acts.     I  think  the  proper  construction  of  the  guaranty  is, 
that  the  defendant  undertook  to  make  himself  liable  for 
such  sums  as  HindUy  should  obtain  from  the  plaintiffs, 
upon  bills  which  he  represented  to  them  as  drawn  on  ac- 
count of  the  defendant  ^  and  in  point  of  law,  I  think  he  is 
liable  to  that  extent.    The  bill  for  490/.,  drawn  on  the  8th 
of  Mayl  comes  vdthin  that  description,  for  Hindlet/'^  letter 
clearly  represents  it  as  drawn  on  account  of  the  defendant 
But  not  so  the  bill  for  600/.,  drawn  on  the  9th  of  Man, 
for  there  was  no  such  letter  or  representation  proved  with 
respect  to  that,  nor  any  evidence  produced  to  shew,  how  it 
came  into  the  plaintiff^s  hands,  nor  upon  what  understand- 
ing they  advanced  the  money  for  it.    If  there  was  no  such 
letter  in  existence,  that  bill  does  not  come  within  the 
terms  of  the  guaranty  :  and  if  there  was,  the  only  infer- 
ence we  can  draw  from  its  non-production  is,  that  it  con- 
tained something  which  would  have 'led -to  a  conclusion 
equally  unftrourable  to  the  plaintifi^s  claim. 


HoLROYD,  J.,  and  Littlbdale,  J.,  concurred. 

Judgment  for  the  plaintiff*  to  the  amount  of  490/. 
and  interest. 


I 
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Saturday^ 
xtT  Tk  29th  January. 

Whittaker  v.  Bradley.  v*^-v-^/ 

V^ASE  for  words  of  and  concerning  the  plaintiff  as  an      Sayinffof 
inn-keeper :  "  He  is  a  bankrupt ;  he  will  be  in  the  Gazette,  ***,  inn-keeper 

1  1        i       •  ft     ■*>!         1  «   "he  is  a  bank- 

in  twelve  months ;  he  is  a  pauper.      Plea,  the  general  rupt,  he  will 

issue,  and  vmlict  for  the  plaintiff  at  the  sittings  before  ^  "^^®. 

Abbott,  C.  J.y  in  London,  after  last  term.  twelvemonth; 

he  is  a  pau- 
per," is  actioD- 

Marryat  now  moved  to  arrest  the  judgment,  upon  the  able,  though 
ground  that  an  inn-keeper,  as  such,  not  being  liable  to  the  ble  to  the 
bankrupt  laws,  these  words  were  not  actionable,  and  he  hankroptlaws. 
cited  CottisY,  Malin  (a),  Arundel  v.  Mare  (6),  Anonymous 
(c),  Walgrave  and  Agars  (d),  Emerson  v.  Fairfax  (e). 

Abbott,  C.  J.  The  single  question  is,  whether  lan- 
guage importing  that  a  man  who  gets  his  living  by  buy- 
ing  liquors  and  other  articles  fit  for  the  entertainment  of 
man,  and  furnishes  his  house  with  them  in  order  that  he 
may  be  ready  to  supply  his  guests,  is  unable  to  pay  his 
debts,  are  actionable ;  or,  in  other  words,  whether  such  a 
man  may  be  prejudiced  by  slander  of  that  description,  he 
not  being  subject  to  the  bankrupt  laws.  May  not  a  man 
be  as  much  prejudiced  by  such  words  as  if  he  were  ac- 
tually subject  to  the  bankrupt  laws ;  if  his  credit  be  affected 
by  such  an  imputation  on  his  solvency  ?  I  think,  accord- 
ing to  all  principle  on  which  actions  of  slander  lie,  thi^ 
action  is  maintainable,  though  the  plaintiff  be  not  liable  to 
the  statute  concerning  bankrupts. 

Batley,  J.  The  principle  on  which  this  species  of 
action  is  maintainable  is,  that  the  slander  has  the  effect  of 
producing  temporal  damage  to  the  party  complaining.  It 
is  upon  this  principle  that  an  imputation  of  ignorance  upon 


(a)  Cro.  Car.  282. 
(c)  Bulst  40. 

(e)  1  Sid.  299. 
2   U   2 

(6)  1  Vin.  Ab.  472. 
00 1  Leon.  335. 
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a  counsellor  or  an  attorney  is  actionable,  because  it  has  a 
tendency  to  prejudice  him  in  his  profession.  So  if  a  man 
seek  his  living  by  keeping  an  inn,  is  he  not  likely  to  be 
affected  by  an  imputation  upon  his  credit?  In  Southam 
Y.  Allen  (a),  the  plainfiff  being  an  inn-keeper,  the  de- 
fendant said  of  him,  '^  deal  not  with  him  for  he  is  broke, 
and  there  is  neither  entertainment  for  man  or  horse,'*  and 
it  wais  held  that  these  words  were  actionable.  Whatever 
words  have  a  tendency  to  hurt,  or  are  calculated  to  preju- 
dice a  man  who  seeks  his  livelihood  by  any  trade  or  busi- 
ness, are  actionable.  In  Reid  v.  Hudson  (6),  the  plaintiff 
beinga  laceman,  declared  in  case  for  these  words :— ^''  Yon 
are  a  rascal,  you  are  a  pitiful  sorry  rascal,  you  are  next 
door  to  breaking ;"  and  being  laid  to  have  been  spoken  of 
the  plaintiff  in  his  trade,  they  were  held  actioni^le,  with- 
out any  averment  of  special  damage* 


HoLROYD,  J.,  and  LittleiiAlb,  J.,  concurred. 


Rule  refused. 


(a)SirT.  Raym.  231. 


(6)  1  Ld.  Raym.  610. 


1826. 
27M  January, 


4^„ 


Daftbr  v.  Crbsswbll. 
Aman rated  AsSUMPSIT  for  wages  owing  to  plainiiff  ftom  defend- 

OD"  board  an  o  o        i- 

^^  East  India  ant,  for  the  service  of  plaintiff,  performed  as  the  servantiof 
mm  'tod'^o  ^^'^'^^^ant,  in  a  ship  whereof  defendant  was  captain,  during 
signs  the  ahip^s  a  voyage  to  the  East  Indies  and  back;  with  counts  for 
recel^'pay  ^^^^  ^nd  labour,  and  the  money  counts.  Plea,  non  as- 
°*'^^h  Bumpsit,  and  issue  thereon.  At  the  trial,  before  Abbott, 
tute  2  Geo,  2,  ^'  ^*f  ^t  the  adjoumed  Middlesex  sittings  after  last  term, 
c.  36,  and  can.  ^  appeared  that  the  action  was  broufi^ht  to  recover  the 

not  maintain  '^  *  ^ 

any  action  upon  a  poro^  agreement,  subsequently  made,  for  wages  as  twddy  senwa/,  dur- 
ing the  voyage. 


Dafter 
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balance  of  certain  wages  which  tlie  defendant,  as  captain        1826. 
of  the  East  India  company's  ship  AsteU,  had  agreed  to  pay 
the  plaintiff,  in  consideration  of  his  services  as  cuddy  v. 

servant  on  board  that  ship,  on  a  voyage  from  England  to  C*^»^*^^- 
Calcutta,  and  back.  The  plaintiff  had  been  regularly 
entered  on  the  ship's  books  as  a  seaman,  had  received  pay 
from  the  Hast  India  company  as  such,  and  in  that  cha- 
racter had  signed  the  ship's  articles  in  the  usual  course ; 
bot  the  agreement  for  wages  as  cuddy  servant  was  merely 
verbal,  no  written  contract  having  been  entered  into  be- 
tween the  plaintiff  and  the  defendant  upon  that  subject. 
It  was  objected,  upon  thb  evidence,  that  the  case  was 
within  the  statute  2  Geo',  2,  c.  36,  which  prohibits  captains 
of  ships  to  carry  mariners  to  sea  without  first  making  an 
agreement  in  writing  for  their  wages,  and  the  action  not 
maintainable;  inasmuch  as  it  had  been  decided,  that  a 
mariner  could  not  recover  any  thing  agreed  to  be  given  to 
him  in  reward  for  his  service,  which  was  not  specified  in 
the  articles;  and  the  case  of  White  v.  Wilson  (a),  was 
quoted  as  in  point.  On  the  other  hand  it  was  urged,  that 
this  being  an  action  for  wages  as  a  servant  only,  and  not 
brought  by  the  plaintiff  in  the  character  of  a  seaman,  was 
not  within  the  operation  of  the  statute,  and  no  written 
agreement  was  necessary.  The  Lord  Chief  Justice  was  of 
opinion,  that  as  the  plaintiff  was  entered  on  tlie  ship's 
books  as  a  seaman,  and  had  signed  the  ship's  articles,  and 
received  pay,  as  such,  he  could  be  considered  as  a  seaman 
only,  and  therefore  could  not  maintain  any  action  for 
wages  not  specified  in  the  written  agreement,  and  accord- 
ingly nonsuited  the  plaintiff,  with  leave,  however,  to  move 
to  enter  a  verdict  for  10/.,  that  being  the  amount  of  da- 
mages agreed,  upon,  provided  the  action  was  maintainable. 

Gurney,  now  moved  accordingly,  and  contended  that 
the  statute  applied  to  seamen  only,  and  affected  such  con- 
tracts only  as  were  entered  into  by  them  in  their  character 

(a)l  B.&P.  216. 
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of  seamen.  The  preset  case,  therefore^  was  not  within 
the  statute,  because  the  contract  upon  which  the  action 
was  brought,  was  not  entered  into  by  the  plaintiff  in  his 
character  of  seaman,  but  as  cuddy  servant  only ;  and  the 
mere  fact  of  his  having  entered  into  one  contract  as  a 
seaman,  could  not  control  or  override  any  agreement  which 
he  afterwards  made  in  another  character.  White  v.  Wilum 
was  distinguishable  from  the  present  case,  because  there 
the  plaintiff  was  hired  as  mate  of  a  vessel,  and  the  agree- 
ment for  the  extra  wages  there  claimed,  was  made  with 
him  in  that  character.  He  submitted,  therefore,  that  the 
action  was  maintainable  upon  the  parol  agreement. 


Per  Curiam. — ^The  plaintiff  was  rated  as  a  seaman, 
and  signed  the  ship's  articles,  and  received  pay,  in  that 
character.  By  those  acts  he  is  concluded  from  saying 
that  he  was  not  a  seaman,  and  from  maintaining  any 
action  for  any  wages  or  reward  not  specified  in  the  written 
contract*  As  a  seaman,  it  was  his  duty,  as  it  is  of  eveiy 
seaman,  to  act  as  a  servant,  or  to  perform  any  honest  ser- 
vice, at  the  conmiand  of  the  captain ;  and  the  fact  of  the 
agreement  upon  which  he  has  sued  being  entered  into  hj 
him  in  the  character  of  a  servant,  and  not  of  a  seaman,  will 
make  no  difference,  and  will  not  take  the  case  out  of  the 
oiperation  of  the  statute.  The  nonsuit,  therefore,  was 
clearly  right. 

Rule  refused  (a). 


(a)  See  Abbott  on  Shipping,  458  et  seq;  and  the  cases  there  collected. 
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WndaVf 

Geary  v.  Physic.  Februmy  3. 

Assumpsit  by  the  indorsee,  against  the  maker  of  a      An  indone- 
promissory  note  for  30/.     Plea,  the  general  issue.    At  the  ^^^^^ 
trial  before  Abboii^  C.  J.»  at  the  London  adjourned  sittings  sory  note,  with 
after  last  HUary  term,  when  the  note  in  question  was  ^^^^^  instead , 
given  an  evidence,  it  appeared  to  have  been  indorsed  by*  of  fnAy  i?  & 

°  '  rr  ...  writing  in  law, 

one  Kemp,  the  payee  to  the  plaintiff,  by  writing  his  name  and  gives  the 
thereon  with  a  black  lead pencilimteeA  odnk;  whereupon  ^^^MveMiTO^ 
it  was  objected,  first,  that  this  was  not  such  a  mode  of  the  note  in  a 
writing  as  the  law  would  recognize,  and  therefore,  that  the  ^^^  ^   ^^' 
plaintiff  had  no  title  to  the  note  by  indorsement;  and 
second,  that  supposing  it  could  be  considered  as  an  in- 
dorsement in  writing,  yet  it  was  not  an  indorsement  ac- 
cording to  the  usage  and  custom  of  merchants.    The 
learned  judge  over-ruled  both  objections,  and  the  plaintiff 
had  a  verdict,  with  liberty,  however,  to  the  defendant  to 
move  to  enter  a  nonsuit.     In  Easter  term  last,  a  rule  nisi 
was  granted  accordingly,  the  Court  yielding  to  the  applica- 
tion with  considerable  reluctance. 

Thesiger  now  shewed  cause.  It  cannot  be  denied  that 
the  indorsement  in  question  is  in  fact  a  writing ;  and  if  so, 
there  is  no  authority  in  law  which  requires  that  such  a 
writing  shall  be  made  with  ink  or  any  other  specified  mate-  . 
rial.  For  all  the  purposes  to  which  such  an  instrument  as 
this  is  usually  applied,  an  indorsement  in  pencil  is  suffi- 
ciently permanent,  because  bills  of  exchange  and  promissory 
notes  are  used  only  for  temporary  occasions.  The  autho- 
rity of  Lord  Coke  (a)  f  as  to  the  materials  on  which  a  deed 
is  to  be  written,  is  inapplicable  to  the  present  case.  A  deed 
is  intended  to  perpetuate  the  memory  of  the  most  solemn 
transactions  of  life,  and  therefore  requires  that  it  should  be 
composed  of  the  most  imperishable  materials ;  but  not  so 

(a)  Co.  Lilt.  329.    Fitz.  N.  B.  122.     2  Bl.  Com.  297. 
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1826.        of  a  negotiable  mercantfle  mstniment^  which  is  intended 
for  circulation  during  a  short  period  of  time.     But  eren 
though  it  be  said  by  Lord  Coke  that  a  deed  must  be 
written  on  paper  or  parchment,  it  does  not  necessarily 
follow,  that  the  writing  may  not  be  made  with  any  other 
material  than  ink.    For  the  ordinary  purposes  of  mankind, 
a  writing  in  pencil,  as  evidence  of  the  intention  of  die  party 
to  bind  himself,  is  as  effectual  for  that  purpose  as  any  moie 
imperishable  substance  (a),  and  there  is  no  authority  to  be 
found>  which  requires  that  the  indorsement  or  the  signature 
to  a  bill  of  exchange  or  other  negotiable  security,  shall  be 
written  in  ink.    It  seems  to  be  clear,  that  a  memorandum 
in  writing,^  if  written  only  with  a  pencil,  would  be  suffi* 
cient  to  satisfy  the  Statute  of  Frauds.     In  Jeffery  r. 
Walton  ib),  Lord  Ellenborough  received  in  evidence  a  me- 
morandum of  a  contract. for  the  hire  of  a  horse,  written  in 
pencil,  and  it  was  not  questioned  that  the  writing  was  such 
as  the  law  would  recognize  as  evidence  of  the  intention  of 
the  parties.     Schneider  v.  Norris  (c),  is  an  authority  to 
shew  that  abiU  of  parcels  in  which  the  name  of  the  vendor 
is  printed,  and  that  of  the  vendee  written,  by  the  voidor,  is 
a  sufficient  memorandum  of  the  contract  within  the  Statute 
of  Frauds,  to  charge  the  vendor.      It  is  every  day's  |>rac- 
tice  at  Nisi  PriuS|  to  ^  give  in  evidence  memorandums  of 
accounts  written  in  pencil,  and  nobody  ever  made  any  ob- 
jection that  they  should  be  written  in  ink,  to  render  them 
legal  evidence.    But  even  in  the  Ecclesiastical  Courts, 
where  a  question  arose  as  to  the  validity  of  a  codicil  altered 
in  pencil,  such  an  alteration  was  admitted  as  evidence  of 
the  deliberate  intention  of  the  party ;  Dichensony.  Dicke^^ 
8on{d).  So  here  the  indorsement  in  question  must  be  received 
as  evidence  of  the  deliberate  intention  of  the  defendant  to 
bind  himself.      Could  it  be  doubted  that  a  foigery  of  the 
indorsement  of  such  an  instrument  in  pencil,  would  be  a 
capital  offence.    If  not,  then  this  must  be  considered,  first 

(a)  2  PhU.Ey.  173.  (b)  1  Stark.  N.  P.  C.  107. 

(c)  2  M.  &  S.  286.  (lO  2  Phil.  Rep.  173. 
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as  a  writing  which  the  law  will  recognize ;  and  second*  as 
an  indonement  according  to  the  custom  of  merchantSj 
inasmuch  as  that  custom  is  silent  as  to  the  manner  in  which 
writings  of  this  description  shall  be  made. 
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F*  Pollock,  contriL.    If  marking  with  a  pencil  can  be 
considered  as  a  legal  mode  of  writing,  it  must  be  held  to 
be  80  for  all  purposes,  and  in  all  transactions  between  man 
and  man,  where  written  evidence  is  requisite.    So  extensive 
a  proposition  might  be  attended  with  the  most  dangerous 
consequences ;  for  it  must  be  held,  not  only  that  bills  of 
exchange  and  promissory  notes,  but  wiUs,  deeds,  and  other 
solemn  instruments,  would  be  valid  and  binding,  though 
not  written  in  ink.     Such  a  decision  would  afford  great 
facility  to  fraud  and  forgery.     The  first  question  then  is, 
what  is  the  legal  meaning  of  the  word  writing ;  and  it  is 
submitted  that  a  writing  to  be  valid  and  effectual  in  the 
law,  must  be  composed  with  ink,  or  other  equally  perma^- 
nent  material.    This  is  the  first  time  the  question  has  ever 
come  before  a  court  of  ccMumon  law;  and  though  the  point 
was  considered  in  the  Ecclesiastical  Courts,  with  reference 
to  the  alteration  of  a  codicil  in  pencil,  and  it  was  ruled  to 
be  merely  evidence  of  deliberate  intention,  yet  it  is  sub- 
mitted, that  the  intention  of  the  writer  is  out  of  the  question 
as  to  the  legal  meaning  of  the  word  writing.     If  a  court  of 
law  decides  this  to  be  a  writing  for  this  purpose,  it  must  be 
considered  as  a  mode  of  writing  for  all  purposes.    {Abbott, 
C.  J.    It  does  not  follow  that  because  we  should  hold  this 
to  be  a  writing  in  this  particular  case,  that  we  should 
hold  it  to  be  a  legal  mode  of  writings  on  every  occasion]. 
The  amount  of  the  note  in  question  is  small,  but  the  same 
argument  would  apply  if  it  were  fifty  times  the  sum.    The 
cases  cited  on  the  other  side  do  not  help  the  argument  for 
the  plaintiff;  because  though  a  memorandum  written  in 
pencil,  or  an  instrument  partly  written,  and  the  rest 
printed,  might  be  very  good  evidence  to  satisfy  the  Statute 
of  Frauds ;  it  does  not  therefore  follow  that  it  would  be 


Geary 

V. 
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1326.  sufficient  to  satisfy  the  requisites  of  a  bill  of  exchange,  or 
promissory  note,  which  are  solemn  negotiable  instmmmts, 
requiring  tp  be '  composed  of  imperishable  materials,  or 
Physic.  g^eh  as  are  not  liable  to  alteration  or  obliteration.  But, 
secondly,  assuming  that  this  is  a  legal  writing,  still  this  is 
not  an  indorsement  according  to  the  custom  of  merchants, 
which  is  the  very  foundation  of  an  instrument  of  this  kind. 
The  custom  of  merchants  requires  that  indorsements  of 
this  kind  shall  be  written  in  ink,  and  this  being  a  mode  of 
writing  directly  at  variance  with  that  custom,  cannot  pre* 
vail  in  a  court  of  law. 

Abbott,  C.  J. — It  is  clear  that  there  is  no  decided 
authority  whi^h  requires  us  to  hold  that  all  writings  must 
by  law  be  composed  with  ink ;  and  therefore  I  cannot  say 
that  this  indorsement,  from  the  mere  circumstance  of  its 
being  written  in  pencil,  shall  not  be  valid  and  binding  in  a 
court  of  law.  I  think  there  is  no  danger  that  our  decision 
in  favour  of  this  plaintiff  will  lead  to  many  examples  of 
the  like  kind,  for  the  imperfection  of  this  mode  of  writing, 
and  the  liability  to  which  it  is  subject,  of  being  obliterated 
and  lost,  will  induce  people,  in  general,  to  take  care  to 
have  indorsements  <on  such  securities,  written  in  ink. 
There  may  be  particular  occasions  when  ink  is  not  ac* 
cessible  to  parties  taking  such  securities,  and  it  would  be 
extremely  unjust  to  say,  that  nothing  but  ink  shall  be 
binding  under  isuch  circumstances.  As  there  is  no  rule  of 
law  which  requires  the  indorsement  upon  a  promissory 
note  not  to  be  written  in  ink,  I  am  bound  to  hold  that  this 
action  is  maintainable. 

Bayl^t,  J. — I  am  of  the  same  opinion.  Writing  in 
pencil  admits  of  the  same  evidence  of  character  and  iden- 
tity, as  writing  in  ink  requires.  Instruments  of  this  kind 
are  generally  intended  for  circulation  during  a  short  period 
of  time,  and  the  hand-writing  upon  them  is  susceptible  of 
evidence  by  living  witnesses.    The  different  statutes  which 
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speak  of  the  usage  and  costom  of  merchants  stand  on  the        i826. 
same  footing.     The  statute  3  and  4  Anm,  c.  9,  speaks  of 
promissory  notes  as  being  merely  instruments  in  writing,  v. 

and  the  indorsements  as  being  merely  in  writing,  and  I       P^^sic. 
cannot  say  that  a  writing  in  pencil  is  not  a  writing  within 
the  meaning  of  that  statute. 

HoLROYDy  J. — I  think  an  indorsement  in  pencil  is  a 
writing,  and  that  we  are  bound  to  consider  it  as  a  writing 
within  the  custom  of  merchants ;  for  though  the  custom  of 
merchants  requires  the  indorsement  to  be  in  writing,  in 
order  to  render  the  instrument  negotiable  or  assignable 
over^  yet  it  does  not  express  the  mode  in  which  the  writing 
is  to  be  executed.  The  only  authorities  I  know  of,  with 
regard  to  the  particular  mode  of  executing  instruments, 
are  those  which  relate  to  the  execution  of  deeds.  The  law 
requires  that  a  deed  shall  be  made  on  paper  or  parchment, 
and  if  it  be  written  on  stone,  board,  linen,  leather,  or  the 
like,  it  is  no  deed  (a);  but  even  there  nothing  is  said  whe- 
ther the  writing  is  to  be  in  ink,  or  other  material  more  or 
less  durable.  We  need  be  under  no  apprehension  that  our 
decision  in  favour  of  this  plaintiff,  will  dispose  people  to 
take  bills  of  exchange  or  promissory  notes -written  with 
less  durable  materials  than  are  in  general  use.  This  case, 
it  is  true,  does  not  arise  directly  on  ike  custom  of  mer- 
chants, but  rather  on  the  statute  3  and  4  Anne  c.  9,  which 
provides^  that  promissory  notes  in  writing  shall  be  indorsed 
over  in  the  some  manner,  and  shall  be  put  on  the  same 
footing  with  bills  of  exchange.  The  custom  of  merchants 
certainly  comes  in  aid  of  the  present  case,  for  a  bill  of  ex- 
change, if  it  be  in  writing,  is  a  valid  instrument,  and 
there  is  no  exception  that  I  am  aware  of  in  the  custom, 
which  says,,  that  a  pencil  writing  shall  not  be  binding.  So 
that  if  the  custom  of  merchants  is  resorted  to  for  the  pur- 
pose of  determining  the  question ;  this  comes  within  the 
general  description  of  an  indorsement  in  writing,  and  must 

(a)  Co.  Liu.  229. 
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1826.        be  considered  as  within  the  custom,  and  therefore  binding 
on  the  party  making  it. 

LiTTLBDALB,  J.,  wss  absent. 

Rule  dischai^. 


The  Kino  r.  The  Justices  of  Essex. 
A  Dotke  or  XHIS  was  a  rule  nbi  for  a  mandamus  to  the  justices  of 
-'^^?ti^t  ^  Etttx,  commanding  them  to  enter  continuances  and  hear 
•  puith,  »•  the  appeal  of  George  Froat,  against  an  order  made  ondei 
gJ^J^^"  the  66  Geo.  3,  c.  68,  a.  2,  for  diverting  and  turning  an 
up  an  unae-  unnecessary  public  footway  in  the  parish  of  MotaUnettag 
^^MT  wider  in  *be  same  county.  Mr.  Frost,  who  ia  an  inhabitant  of 
the  autii(j-  Mountneaaag,  had,  as  soon  as  the  order  in  questiwi  wm 
Geo.  3,  c.  68,  made,  given  notice  to  the  suireyor  of  the  highways  of  hi* 
^3  muitiiate  intgntion  to  appeal  at  the  Epiphany  quarter  sessions  now 
hut  is  "id-  last  past,  against  the  said  order,  and  had  also  affixed > 
KTierttd"  iw^  similar  notice  on  the  church  door,  pursuant  to  the  3d 
■uing  the  lu-  section  of  the  statute.  When  the  appeal  came  on  to  be 
theupeai  ** heard  at  the  sessions,  it  was  objected  to  the  form  of  the 
*'■"•*•  "J ''*'  appellant's  notice,  that  he  did  not  therein  state  himself  to 
fiare  no  locm  be  tt^ured  Or  a^riewd  by  the  order,  conformably  to  the 
^*  ">  language  of  the  appeal  clause,  sec.  3  (a).     The  s 


(a)  Which  proridet,  "  that  where  any  unnecesmy  hi^waj,  bnd1<~ 
way,  01  footway,  (ball  be  to  ordered  to  be  ttopped  up  u  iforesaid,  it 
■hall  and  may  be  lawful  for  any  person  or  persons  ti^urtd  or  aggtieo^ 
by  any  such  order  or  proceeding,  tec.,  to  make  his  or  tbeir  complaiil 
thereof,  by  appeal  to  the  jnsticet  of  the  peace  at  the  laid  quarter  sn- 
■ions,  upon  giving  Wa  days'  notice  in  writing  of  todi  oppMl  Vt  the  tnr- 
Teyor  of  the  highways  of  the  parish,  townsbqt,  or  place  wherein  m& 
highway,  bridle  or  footw^r,  shall  be  situated;  and  also  affixing  such 
notice  to  the  door  of  the  chureh  or  chapel  of  racb  parish,  township,  or 
place,  and  the  said  court  of  quarter  sessions  is  hereby  authorised  and 
empowered  to  hear,  and  finally  deUrraine  radi  appeal." 


The  KiiiG 
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acquiesced  in  the  objection^  and  dismissed  the  appeal;        i83G. 

and  the  question  now  was,  whether  it  was  necessary  for 

the  appellant  to  aver  in  express  terms  in  his  notice,  that  v. 

he  was  a  party  "  injured"  or  "  f^grieved/'  in  order  to  give  '^^  ^™" 

him  a  locus  standi  to  be  heard  at  the  sessions,  he  being  in 

fact  an  inhabitant  of  the  parish,  and  it  being  conceded  that 

the  path  ordered  to  be  stopped  up,  was  a  public  footway. 

Knox  and  Brodriek  shewed  cause  against  the  rule. 
The  right  of  appealing  to  the  sessions  against  an  order  for 
diverting  and  turning  an  unnecessary  footway  is  given 
only  to  persons  "  injured'^  or  ''  aggrieved"  by  such  order. 
Unless,  therefore,  the  party  intending  to  appeal  states  in 
express  tenns  in  his  notice  that  he  is  injured  or  aggrieved 
by  the  order  of  which  he  complains,  he  has  no  right  to  be 
heard,  and  the  sessions  have  no  jurisdiction  to  entertain 
his  appeal.    This  is  not  an  objection  of  mere  form,  it  is 
matter  of  substance,  inasmuch  as  the  party  is  bound  to 
aver  on  the  face  of  his  notice  that  he  is  injured  or  aggrieved, 
80  as  to  call  upon  the  respondents  to  supjport  the  order. 
The  i^pellant  in  this  case  may  be  a  mere  volunteer,  who 
has  sustained  no  injury  or  grievance  by  the  order  in  ques*- 
tion.    To  such  a  person  no  right  of  appeal  is  given ;  and 
therefore,  unless  he  condescends  to  state  in  his  notice^ 
pursuant  to  the  express  language  of  the  3d  section  of  the 
statute,  that  he  is  ''  injured"   or  **  aggrieved,"  the  ses- 
sions are  justified  in  refusing  to  hear  him.      It  is  not 
contended  that  an  appellant  under  this  statute  is  bound 
to  set  forth  the  grounds  of  his  appeal,  but  he  is  at  least 
required  to  shew  that  he  has  something  to  complain 
of,  before  he  can  bring  the  respondents  into  court. 

Jessapp  and  Dowling,  contr4.  Prim&  facie  every  person 
is  aggrieved  by  the  stopping  up  of  a  public  footway,  and 
therefore,  under  the  3d  section  of  this  act,  a  notice  com- 
plaining of  such  a  proceeding,  would  be  sufficient  to  en- 
title a  party  to  be  heard,  without  stating  in  terms  that  he 
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1826.        was  injured  or  aggrieved.    It  cannot  be  assumed  Aai  the 

-«^^'       appellant  in  this  case  was  a  mere  yolunteer  in  instttiiting 

V.  an  appeal,  which  if  it  failed,  most  have  subjected  him  to 

^rf  fc"  *«  P^y"**"'  of  costs.    The -bare  fact  of  his  appealing 

is  strong  evidence  not  only  of  his  sincerity  in  the  pro- 
ceeding, but  of  his  being  really  aggrieved  by  the  order 
of  which  he  complained.    Whether  he  be  or  be  not  injured 
or  aggrieved  is  matter  of  evidence  to  be  established  on  the 
hearing  of  the  appeal,  the  sessions  alone  being  the  com- 
petent tribunal  to  determine  that  question.    A  party  may 
erroneously  suppose  himself  to  be  injured  or  aggrieved, 
and  therefore  his  own  assertion  in  his  notice  to  that  effect 
can  avail  him  nothing,  unless  he  proves  in  evidence  that  he 
has  sustained  some  injury.    It  is  sufficient  in  a  proceeding 
of  this  nature,  where  the  public  interest  may  be  seriously 
affected  by  an  order  made  ex  parte  by  the  petty  sessions, 
for  any  inhabitant  of  the  parish  to  give  notice  that  he  in- 
tends to  appeal  at  the  sessions  against  the  order,  and  when 
the  sessions  arrive  it  is  time  enough  for  him  to  shew  by 
€fvidence  that  he  is  injured  or  aggrieved.    .This  act  does 
not  describe  any  form  of  notice  of  appeal  similar  to  that 
which  is  given  in  the  schedule  to  the  General  Highway 
Act  13  Geo.  3,  c.  78,  and  therefore  the  appellant  is  left  to 
draw  his  notice  of  appeal  in  such  form  as  he  pleases ;  and 
so  long  as  he  appears  to  be  a  party  complaining,  which  is 
evidenced  by  the  fact  of  his  appealing,  that  is  sufficient  to 
give  the  sessions  jurisdiction.     If  this  objection  to  the 
notice  could  prevail,  it  might  as  well  be  contended  that  the 
party  was  bound  to  set  out  the  grounds  of  his  appeal,  and 
the  cause  and  matter  thereof,  in  like  manner  as  in  appeals 
in  matters  of  bastardy,  under  49  Geo.  3,  c.  68,  s.  6  (a),  or 
against  overseers'  accounts,  under41  Geo.  3,  c.  23,  s,  4  (b) ; 
but  it  has  been  holden  that  the  grounds  of  appeal  need  not 

be  stated  in  the  notice.  Rex y.- Justices  of  Devonshire  (c), 

(a)  See  Rex  v.  Justket  of  Oxfordthire,  ante.  vol.  ii.  426.  1  B.  &  C. 
279,  S.  C. 

(6)  See  Rex  v.  MayaU^  ante  vol.  iii.  383,  and  Rex  v.  ISkeardy  ante  ti^, 
iv.  480.    2  B.  &  C.  356i  S.  C.  (e)  1  M.  &  S.  41 1. 
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Abbott,  C.  J. — ^This  question  arises  upon  thelanguage  i826. 
of  the  clause  (s.  3)  in  the  56  Geo.  3,  c.  68,  which  gives  the 
appeal.  That  clause  provides  that  it  shall  be  lawful  for 
any  person  or  persons  injured  or  aggrieved  by  any  of  the  The  Justices 
proceedings  therein  mentioned^  to  make  his  or  their  com- 
plaint thereof  by  appeal  to  the  quarter  sessions,  upon  giving 
ten  days'  notice  in  writing  to  the  surveyor  of  the  highways^ 
&c.  It  is  objected,  that  the  notice  of  appeal  in  this 
instance  did  not  describe  the  appellant  as  a  party  '^  in- 
jured" or  '*  aggrieved/'  but  simply  stated  him  to  be  an 
inhabitant  residing  in  the  parish ;  and  on  that  ground  the 
sessions  dismissed  the  appeal.  I  am  of  opinion  that  the 
sessions  have  done  right.  It  is  not  contended  that  the 
notice  should  contain  the  specific  grounds  on  which  the 
party  means  to  rely  in  support  of  his  appeal ;  but  it  is  very 
reasonably  insisted  that  the  nqtice  should  contain  a  state- 
ment^ at  least,  that  the  party  appealing  had  some  grievance 
or  injury  to  complain  of.  Some  acts  of  parliament,  and 
particularly  those  adverted  to  in  argument,  expressly  re- 
quire that  the  party  complaining  shall  state  the  grounds 
of  his  appeal,  and  the  cause  and  matter  thereof.  In 
this  case  that  is  not  required  ;  but  it  is  of  great  import- 
ance, that  in  a  proceeding  of  this  nature,  the  object  of 
which  is  to  bring  the  respondent  into  court,  (he  party 
should  shew  on  the  face  of  his  notice,  that  he  has  a  iocus 
standi  to  be  heard.  A  notice  of  this  kind  is  in  the  nature 
of  a  declaration,  or  an  indictment,  in  which  the  party  must 
shew  that  he  is  entitled  to  call  upon  the  Court  to  interfere 
Unless,  therefore,  an  appeal  is  given  to  all  mankind,  I  can- 
not say  that  the  mere  circumstance  of  this  person  being 
an  inhabitant  of  the  parish,  and  one  of  the  public,  is  suf- 
ficient to  entitle  him  to  be  heard  as  an  appellant,  without 
stating  at  the  same  time  that  he  is  a  person  actually  in- 
jured or  aggrieved.  The  appeal  is  given  only  to  persons 
'^  injured,"  or  *'  aggrieved,"  and  as  this  person  does  not 
say  that  he  is  injured  or  aggrieved,  it  appears  to  me  tliat 
he  had  no  right  to  be  heard.     The  schedule  to  the  13  Geo. 
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1826.        3,  c*  78^  gives  a  form  of  notice,  in  which  the  appellant  is 

f^"^*       required  to  assign  the  grievance  and  cause  of  complaint 

V.  In  the  65  Geo,  3,  no  such  form  is  prescribed,  and  therefore 

^f  ^x."*  *^  ^^^'^  ^^^®  ^^^  sufficient  if  this  appellant  had  com- 
plied with  the  3d  section,  which  gives  the  appeal  to  the 
party  **  injured''  or  '*  aggrieved."  It  is  said,  that  this  being 
a  question  respecting  a  public  highway,  all  his  majesty's  sub- 
jects are  likely  to  have  an  interest  in  it,  and  that  as  the 
act  gives  an  appeal  to  all  persons  injured  oi:  aggrieved,  it 
follows  that  all  mankind  have  a  right  of  appeal.  Now  we 
must  suppose  that  the  appeal  clause,  in  using  the  words 
*'  injured  or  aggrieved,"  has  reference  to  those  only  who 
have  some  special  interest  in  the  matter,  by  living  near 
*  the  foot  path  proposed  io  be  diverted,  or  having  occa- 

sion frequently  to  use  it.  It  does  not  follow,  Jt>ecau8e  an  ' 
inhabitant  of  a  parish  may  have  occasion  to  use  an  nn- 
necessary  foot  path  sometimes,  that  by  stopping  it  np  he 
would  thereby  be  injured  or  aggrieved.  The  act  clearly 
contemplates  persons  Ukely  to  sustain  some  real  injury,  and 
does  not  give  the  appeal  to  the  world  at  large,  or  to  any 
captious  or  quarrelsome  person  in  a  parish  who  may  be 
displeased  with  the  stoppage.  We  think  that  some  mean- 
ing must  be  attached  to  the  words  ''  injured  or  aggrieved," 
and  as  this  appellant  has  not  brought  himself  within  those 
terms,  on  the  face  of  his  notice,  by  alleging  that  he  has 
sustained  a  special  injury,  we  are  of  opinion  that  this  role 
must  be  discharged. 

HoLBOTD,  3>(a),  and  LiTTLEDALB,  J.,  concurred. 

Rule  discharged. 

(a)  Batley,  J.,  was  absent 
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1826. 

The  KiNGv.  AbAaham  Constable,  Esq. 

JLHE  defendant,  a  justice  of  the  peace,  had  been  con-     A  justice 

▼icted  upon  an  indiclment  for  a  misdemeanour  in  his  Q^demeanour 

office,  in  having  c<unmitted  a  person  for  punishment  to  m  his  office, 

the  house  of  correction,  there  to  be  kept  to  hard  labour  for  person  to  le- 

three  months,  under  the  Vagrant  Act,  6  Geo.  4,  c.  8,  s.  2,  5®"^®  ^® 

without  having  examined  the  witnesses  on  oath;  heard  the  Court; 

the  accused  in  his  defence,  or  having  even  seen  him  before  ^^(^^'^of^ 

the  warrant  of  commitment  was  signed.  age  and  in- 

firmity, the 

lO'Ty^i  t^      •  1   ^ouit  will 

The  Attorney  General  (Sir  J.  Copley),  havmg  prayed  dispense  with 
the  judgment  of  the  Court,         '  ^^^ 

Scarlett  and  Marryat,  for  the  defendant,  moved  that 
his  personal  attendance  might  be  dispensed  with  on  the 
ground  of  age  and  infirmity. 

The  Attorney  General  objected  to  this  application  with-  . 
ont  some  special  grounds  stated  on  affidavit ;  and  he  cited 
RexY.  Harwood  (a).  There  the  defendant,  being  a  jus- 
tice of  peace,  was  convicted  on  an  information,  for  a  con- 
viction by  him  nliide,  of  an  alehouse  keeper,  who  was 
never  summoned  or  heard.  It  was  moved,  as  of  course,  to 
dispense  with  his  appearance.  This  was  opposed,  unless 
there  vras  some  reason  given  or  affidavit  made ;  and  the 
Court  resolved  that  it  was  not  of  course,  and  the  defendant 
afterwards  appeared  in  person. 

The  Court  said  the  defendant  must  appear  in  person, 
imless  some  reason  for  his  absence  was  assigned  on 
affidavit. 

On  a  subsequeint  day,  an  affidavit  made  by  the  de- 
fendant's medical  attendant  was  produced,  from  which  it 
appeared  thai  the  defendant  was  upwards  of  80  years  of 
age,  extremely  infirm  in  health,  and  could  not|  in  the 

(a)  2  Str.  1088.    3  Burr.  1716,  S.  C. 
VOL.  VU.  2  X 


Constable. 
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1826.        judgment  of  the  deponent,  leave  his  house  without  danger 

n^'C^'       to  his  life. 

The  Kino  ^  ,  .      ,  i. 

V.  Upon  this  affidavit,  the  Court  determined  to  dispense 

with  the  personal  attendance  of  the  defendant,  and  the 

matter  was  disposed  of  in  his  absence.    The  nature  and 

circumstances  of  the  case  will  be  sufficiently  disclosed  in 

the  judgment,  which  was  pronounced  as  follows,  by 

Abbott,  C.  J. — It  is  extremely  painful  to  the  Court  to 
be  called  upon  to  pass  a  judgment  against  a  defendant 
arrived  at  the  very  advanced  age  of  this  gentleman,  and 
who  has  for  many  years  been  acting  in  the  discbarge  of 
the  important  office  of  a  magistrate  and  justice  of  the 
peace ;  but  although  it  is  painful  to  us  to  pass  a  judgment, 
under  such  circumstances,  yet  is  our  duty  so  to  do.    The 
offence  of  which  this  defendant  has  been  found  guilty,  is 
not  charged   to  have   been  committed  with  any  corrupt 
motives,  nor  does  it  appear  from  the  evidence  that  he  had 
any  feeling  of  personal  animosity  towards  the  party  who 
was  the  object  of  his  commitment,  and  who  has  certainly 
suffered  very  severely  under  it.     But  notwithstanding  the 
absence  of  corrupt  motives,  and  of  personal  animosity,  the 
circumstance  of  committing   a  man  tp  hard  labour  for 
three  months,  without  the  examination  of  a  single  witness 
against  him  on  oath,  or  without  giving  him  the  oppor- 
tunity of  saying  one  word  in  his  defence,  is  a  very  serious 
offence  in  a  magistrate.    The  Court  is  at  a  loss  to  under- 
stand how  any  person  who  had  so  long  acted  as  a  magis- 
trate, could  have  fallen  into  such  an  error,  as  to  suppose 
that  he  was  at  liberty  to  sign  depositions,  importing  that 
they  had  been  taken  on  oath  before  him,  when  in  (act, 
they  were  not  so  sworn ;  and  to  sign  a  warrant  of  coaunit- 
ment,  without  hearing  the  accused,  or  even  seeing  him  before 
he  was  consigned  to  prison.     Such  a  proceeding,  was  not 
only  highly  irregular,  but  grievously  prejudicial  to  the 
party  committed.     It  appears,  however,  that  the  defendant 
has  done  all  that  he  could  do,  to  satisfy  the  injured  party, 


COHSTABLB. 


HILARY  T£RM,  SIXTH  AND  SEVENTH  GEO.  IV.  665 

and  it  is  now  sworn  that  he  has  succeeded  in  that  object.        1826. 
We  are,  therefore,  not  called  upon  to  inflict  any  sentencfe     ,Jr^^' 
with  a  view  to  the  interest  or  to  the  feelings  of  .the  person  v. 

who  has  been  injured.  Those  have  already  been  satisfied  by 
the  defendant  himself.  One  object  which  may  well  be 
supposed  to^have  been  in  view  on  the  part  of  those  who 
instituted  this  prosecution,  (and  a  very  proper  object  it 
was),  has  been  attained,  namely,  a  desire  expressed  by 
this  gentleman,  to  withdraw  from  the  commission  of  the 
peace,  in  which,  certainly,  after  what  has  happened,  he 
ought  no  longer  to  remain.  That  is  to  a  certain  degree  an 
atonement,  and  considering  all  that  he  has  done  in  the 
way  of  satisfaction  to  the  injured  party,  we  do  not  feel 
ourselves  called  4ipon  to  pass  such  a  sentence  as  will  bear 
heavy  upon  the  defendant.  Taking  all  the  circumstances 
of  the  case  into  consideration,  we  think  it  will  be  sufficient 
to  pronounce  a  rule,  that  the  defendant  do  pay  to  the  king 
a  fine  of  100/. 


The  King  o.  J.  Richards. 

Indictment  for  perjury.    The  first  count,  after  set-  An  indictment 

ting  out  in  the  introductory  part,  that  one  J.  H.  was  in  for  perjury, 

due  Yorm  of  law  tried  upon  a  certain  indictment  for  elec-  ^he  defeudant 

tion  bribery,  proceeded  to  charge,  "  that  /.  R.,  (the  de-  ".Mf(y  ^ 

•^      *  *^  maliciously 

gave  Jaht  testimony ,*  without  averring  that  the  ofTeuce  was  "  wilfully'*  or  that  it  was 
**  corruptly'  committed,  is  bad  in  arrest ^of  judgment. 

QuarCf  Whether  an  indictment  at  common  law  for  perjury,  must  not  charge  the  of- 
fence to  have  been  wilfully f  as  well  as  corruptly^  committed. 

The  first  count  of  an  indictment  for  perjury  committed*  on  a  trial,  having  charged  that 
the  defendant  was  sworn  and  examined  at  the  trial,  that  he  deposed  so  and  so,  setting 
out  the  evidence,  and  then  assigning  perjury  thereon,  in  the  usual  way;  the  fifth  count, 
which  assigned  perjury  on  an  aJBdavit  sworn  by  the  defendant  in  opposition  to  a  rule  for 
a  new  trial  in  the  previous  case,  after  averring  by  way  of  introduction,  '*  that  by  means  of 
the  false  testimony  of  the  defendant  in  the  first  count  mentioned,  the  prosecutor  was  un- 
lawfully convicted/'  proceeded  to  allege  that  the  defendant  afterwards  falsely  swore  in 
the  affidavit,  <Mhat  the  evidence  which  he  had  given  on  the  said  trial  was  true;"  and 
then  assigned  the  perjury  by  averring  *'  that  whereas  in  truth  and  in  fact,  the  evidence 
which  the  defendant  gave  on  tlie  said  trial  was  not  true,  hut  wom  false  in  the  particulars  in 
the  taid  first  count  of  thin  inquisition  assigned  and  set  forth  .-"—Held  insupportable  in  ar- 
rest of  judgment, 

2x2 
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18^6.        fendant),  late  of^  8cc.«  labourer,  wickedly  devising  and  in- 
,^"^       tending  to  injure  and  aggrieve  the  said  /.  Jff.j  and  to 
0.  cause  him  to  be  wrongfully  convicted  of  the  oflfences  bere- 

RtcHARDs.     inb^foi^  mentioned,  and  to  subject  bim  to  the  pains  and 
penalties  by  the  laws  of  this  realm  inflicted  on  persoiM 
guilty  thereof^  on,  8cc.,  at,  &c.,  did,  at  the  trial  of  tiie 
said   indictment,   appear  as  a  witness  against  the  said 
/.  H.,  and  was  then  and  there  sworn,  See.,  to  speak  the 
truth  concerning  the  matters  then  and  there  depending, 
&c.,  and  the  said  /.  R.  then  and  there  falsely  and  mali- 
ciously gave  false  testimony  against  the  said  L  H,y  in 
support  of  the  said  matters  so  charged  against  the  said 
J.  H.,  in  the  said  indictment  as  aforesaid,  by  then  and 
there  falsely  deposing  and  giving  in  evidence  at  the  said 
trial,  in  substance  and  in  effect,  that,  &c.,  [setting  forth 
the  evidence  upon  which  the  perjury  was  assigned],  which 
said  testim&ny,  and  which  said  matters,  so  sworn  and  de- 
posed by  the  said  /.JR.,  as  aforesaid,  were  material  upon 
the  trial  of  the  said  indictment;  whereas,  in  trath  and  in 
factj  8ic.,  [assigning  perjury  on  the  evidence  previoudy 
set  out].     And  so  the  jurors,  &c.,  say  that  the  said  /•  Ji- 
did  in  manner  and  form  aforesaid,  commit  wilful  and  cor- 
rupt perjury. ^^     Second,  third,  and  fourth  counts,  more 
general,  but  respectively  charging  the  perjury  in  the  same 
manner  as  in  the  first  count.    The  fifth  and  last  count, 
after  averring,  by  way  of  introduction,  that  at  the  trial  of 
the  said  indictment,  the  said  /.  if.,  by  means  of  the  false 
and  material  testimony  of  the  said  /.  JR.,  in  the  first  count 
mentioned,  was  unlawfully  and  untruly  found  guilty  of 
the  offence^  charged  against  him,  proceeded  to  allege,  that 
afterwards,  to  wit,  on,  &c.,  the  court  of  Eang's  Bench 
granted  a  rule  nisi  for  a  new  trial,  of  which  rule  the  said 
J.  R.  had  notice,  and  that  having  had  such  notice,  bat 
minding  and  wickedly  imagining,  devising,  and  intending 
by  falsehood  and  wicked  means  to  prevent  and  hinder  the 
said  rule  from  being  made  absolute;  and  to  cause  and  to 
procure  the  same  to  be  discharged,  and  to  prevent  justice 
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and  to  pervert  the  due  course  of  law,  and  aleo  to  vex,  ha-  i826. 
raas,  aggrieve,  and  oppress  the  said  L  H.;  afterwards,  to 
wit,  on,  &c.,  at,  &c.,  the  said  /•  R.  came  in  his  own  per- 
son before  W.  £.  W.  T.,  (a  commissioner  duly  authorized  R»c«^*m- 
to  take  and  receive  affidavits),  and  was  then  and  there 
duly  sworn,  &c.,  and  being  so  sworn,  "  knowif^fy,/aUefy, 
wickedly,  mlfuUy,  and  corruptly^*  did  then  and  there, 
before  the  said*  W.  E.  W.  T.^  &c.,  depose,  swear,  and 
make  affidavit  in  writing,  (amongst  other  things),  in  sub^ 
Uanc€  and  in  effecl,  that  the  evidence  which  he  the  said 
L  M.  had  given  on  the  said  trial  was  true:  whereas  in 
trjuth  and  in  fact,  the  evidence  which  the  said  J.  R.  had 
given  in  the  said  trial  was  not  true,  but  was  false  in  the 
particularSf  in  the  said  first  count  of  this  inquisition,  as* 
signed  and  set  forth,  and  which  said  particulars  were  then 
and  there  mfuterial  in  respect  of  the  said  indictment  and  of 
the  said  rule,  to  wit,  at,  &c.,  and  so  the  jurors.  Sic.,  say 
that  the  said  /•  12.,  on,  8ic.,  at,  &c.,  before  the  said 
W.  E.  W.  T>,  &c.,  did  in  manner  and  form  last  aforesaid, 
commit  wilful  and  corrupt  perjury,  &c.''  At  the  trial  be- 
fore  Burrough,  J.,  at  the  last  spring  assizes  for  the  county 
of  Cornwall,  the  defendant  was  found  guilty,  and  in 
Easier  term  last,  a  rule  nisi  was  granted  to  arrest  the 
judgment,  on  two  grounds;  first,  that  the  first  four  counts 
of  the  indictment  only  charged  the  alleged  perjury  to  have 
been  committed  '^  falsely  and  maliciously/'  omitting  the 
words  "  wilfully,  corruptly,  and  knowingly,"  which  were 
essential  to  constitute  the  legal  crime  of  perjury;  and  se* 
cond,  that  the  fifth  count  was  bad  and  informal,  by  re- 
ferring merely  to  the  assignments  of  -perjury  charged  in 
the  first  count,  instead  of  distinctly  setting  out  in  what 
particulars  the  defendant  was  supposed  to  have  committed 
perjury. 

Wilde,  Serjt.,  and  Manning,  now  shewed  cause.  It  is 
conceded  that  every  ofience  which  a  defendant  is  called 
upon  to  answjer^  must  be  charged  with  precision  and  cer- 
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1826.        tainty,  and  it  is  submitted  that  the  crime  of  perjury  is  weM 
charged  by  this  indictment.     As  to  the  first  objection, 
v'  this  being  an  indictment  at  common  law,  there  is  no  pre- 

RicHARDs.  ^jg^  technical  form  of  words  in  which  the  offence  must 
necessarily  be  charged.  It  is  sufficient  if  the  words  are 
sufficient  to  give  a  character  of  guilt  to  the  act  which  is 
charged  to  amount  to  perjury ;  and  the  question  here  is, 
)  whether  there  is  enough  on  the  face  of  the  first  four 
counts,  and  giving  effect  to  all  the  words  used,  to  charge 
the  defendant  with  having  knowingly  given  false  evidence. 
The  defendant  is  charged  with  having  falsely  and  mali> 
ciously  given  "  false  testimony."  Thjb  word  *'  maliciously" 
ex  vi  termini,  imports  a  bad,  wicked,  and  corrupt  motive; 
and  it  is  scarcely  possible  to  understand  the  words  in 
which  the  offence  is  here  charged,  without  giving  them 
the  same  force  which  the  most  technical  certainty  would 
express.  Where  a  person  is  charged  with  having  in- 
tended to  obtain  an  unjust  conviction  of  another,  and  it  is 
alleged  that  he  sought  to  fulfil  his  intention  by  giving 
''  false  and  malicious  testimony,"  the  word  **  malicious/' 
there,  imports  the  whole  guilt  of  perjury  contemplated  by 
the  law.  [Bay ley,  J.  Does  the  word  '' malicious,"  ne- 
cessarily imply  "  wilfulness  and  corruption  ?"]  In  the 
sense  in  which  it  is  here  used,  when  coupled  with  the 
purpose  charged,  it  is  impossible  to  understand  it  in  any 
other  sense.  The  case  of  Rex  v.  Harris  (a),  is  not  an  au- 
thority in  favour  of  the  objection;  if  any  thing,  it  is 
against  it;  for  there  the  words  "  wilfully  and  corruptly/' 
were  omitted,  and  the  point  there  decided  was  only  this, 
that  where  a  defendant  is  charged  with  having  taken  one 
oath  at  one  time,  and  another  at  a  different  period,  when 
he  swore  directly  the  contrary,  it  was  necessary  to  all^ 
which  of  the  two  oaths  was  false.  Now  here  the  defend- 
ant being  charged  with  having  falsely  and  maliciously 
given  false  testimony,  for  the  purpose  charged  in  the  in- 
dictment, it  is  equivalent  to  a  charge  that  he  corruptly 

(a)  Ante,  vol.  i.  578.    5  B.  &  A.  926,  S.  C. 
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and  wilfuliy  gave  false  testimony.  The  word  '^  mali-  1326. 
ciously"  must  be  understood,  not  in  its  English,  but  acr 
cording  to  its  Latin  meaning,  and  taking  it  so,  it  means 
not  only  malice  in  its  ordinary  acceptation,  but  also  false-  Richabm. 
hood.  Upon  this  point  they  cited  Com.  Dig.  tit.  Justice 
of  Peace,  B.  102;  Rex  v.  Greepe(a),  3  Inst.  164;  and 
Law  Lexicon,  **  Malitiose."  Then  as  to  the  fiilh  and  last 
count,  it  is  unnecessary  in  a  subsequent  count,  either  of  a 
declaration  or  of  an  indictment,  to  repeat  what  has  been 
expressly  alleged  in  the -first;  provided  there  are  words  of 
reference  to  what  has  been  previously  set  forth.  Here  the 
defendant  is  charged  with  having  ''knowingly,  falsely, 
wickedly,  wilfully,  and  corruptly  deposed  in  his  affidavit, 
that  the  evidence  which  he  had  given  on  the  previous  trial 
was  true,  whereas  in  truth  it  was  false  in  the  particulars 
in  the  Jirst  count,  assigned  and  set  forth."^  Now  it  must 
be  taken,  that  the  falsehoods  here  assigned,  are  the  same 
identical  falsehoods  which  are  assigned  as  perjury  in  the 
first  count  of  the  indictment.  There  was  no  necessity  to 
repeat  what  had  been  previously  alleged,  and  there  being 
a  distinct  averment  that  the  defendant  committed  the  per- 
jury in  the  particulars  there  assigned,  it  is  submitted  that 
this  count  is  free  from  objection. 

C.  F.  Williams,  R.  Bayly,  and  Carter,  contriL.  It  is  a 
clear  proposition  of  law,  that  no  man  is  to  be  drawn  into  a 
constructive  perjury,  and  that  whether  the  offence  be  pro- 
secuted at  common  law,  or  on  the  statute,  that  can  make 
no  difference  as  to  die  certainty  of  the  charge;  Rex  v. 
Greepeib).  Now  as  to  the  mode  in  which  the  perjury  is 
charged  in  the  first  four  counts  of  this  indictment,  it  is 
without  precedent.  No  intendment  can  supply  the  want 
of  the  words  *'  wilfully  and  corruptly,"  or  "  knowingly ;" 
and  unless  the  perjury  is  charged  to  have  been  wilful  and 
corrupt,  the  indictment  cannot  be  supported.  In  Tre- 
maine^s  Entries  there  are  no  less  than  fifteen  precedents  of 

(a)  2  Ssdk.  513.      .     (6)  2  Salk.  513.    See  Rex  v.  Ayleti,  1  T.  R.  09. 
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1836.        indictments  for  perjury^  and  in  none  of  tliem,  except  one, 
ate  the  woids  ''  wilfully  and  corruptly/*  left  out    k  has 
been  expressly  decided  that  one  of  these  words,  at  kast,  if 
EicHARos.     ^^^  both,  is  absolutely  necessary  to  a  chavge  of  pequry. 
In  Rex  V.  Cox  (a),  which  was  an  indictmeoA  on  the  ita- 
tute,  the  words  wese  ^'ialselyy  maliciously,  wickedly,  aod 
corruptly"  and  it  being  objected  that  the  iadtctmeDtwaB 
bad,  in  not  having  stated  that  the  offence  had  been  com- 
mitted wilfully »  a  case  was  reserved  for  the  judges.   Tea 
of  the  judges  were  unanimously  of  opinion  '^  that  in  an 
indictment  for  perjury  on  the  5  EUz.,  c.  9,  the  word  wl- 
fully  is  essential,  and  must  be  inserted ;  because  liie  tenn 
wilful f  in  the  statute,  is  a  material  description  of  the  of- 
fence; but  that  it  is  not  necessary  in  the  preaeDtcase; 
for  the  indictment  being  at  common  law,  and  not  od  tk 
statute,  the  words  falsely,  maliciously^  wickedly,  and  eor- 
ruptly,  imply  that  the  offence  was  committed  wilfiMfi^)' 
According  to  Mr.  Justice  Blackstone*s  definitiou,  the  per- 
jury must  be  ''wilful,  false,  and  corrupt;''  and  eveiy au- 
thentic precedent  runs  in  this  form.     It  is  dear  that 
*'  falsely  and  maliciously,"  alone,  is  not  sufficient,  for  a 
man  may  tell  the  truth  with  a  malicious  intent.    To  ooo- 
vict  him  of  perjury,  it  must  be  charged  '*  wifully  and  cor- 
ruptly."   Then  the  last  count  wants  almost  every  reqai* 
site  to  bring  the  defendant  within  the  pains  and  penalties 
of  perjury.    It  is  nowhere  charged  in  that  coont,  that 
the  defendant  had  given  any  evidence  on  the  former  tiitl. 
His  attention  is  not  called  to  the  paFticolar  parts  of  the 
evidence  supposed  to  be  false,  and  though  it  in  general 
terms  alleges  the  materiality  of  the  evidence,  yet  it  does 
not  state  what  part  was  false,  which  is  essential  to  aoch 
an  indictment.     The  defendant  cannot  be  ^convicted  by 
reference  and  intendment,  of  what  is  stated  and  set  forth 
in  a  distinct  and  separate  count.    As  therefore  the  pe^ 

(a)  Leach's  Cr.  Ca.  71. 

(6)  Vide  Het.  12.    Cro.  Eliz.  147,  201.  2  Hale,  169, 172, 184, 187. 
Show.  190.    3  Insl.  167.    2  Haw.  P.  C.  258,  326. 
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jury  is  assigiied  in  none  of  the  cou&ts  with  legal  and  tech-        i826. 

nical  certidnty,  the  judgment  must  be  arrested.  JT^XT*^ 

The  Kino 

Abmtt,  C.  J.— I  am  of  opinion  .that  the  rule  nisi  for     R»^^»»*- 
arresting  the  judgment  must  be  made  absolute.     As  to 
the  fiist  four  counts,  the  objection  is,  that  they  do  not 
charge  that  the  defendant  swore  *'  wilftilly  and  corruptly/' 
hut  merely  Aat  he  swore    ''fidsely  and  maliciously/' 
Now,  according  to  every  definition,  the  offence  of  perjury 
consists  in  swearing  to  some  matter  which  is  untrue, 
"wilfully  and  corruptly.'*     Whetiier  the  word  **mali- 
ciously*'  may  supply  the  place  of  one  or  other  of  these 
words,  it  is  not  necessary,  in  the  present  case,  expressly  to 
decide,  because  this  indictment  contains  neither;  but  the 
case  of  jRei^  y.  'CoXy  is  a&  express  authority  to  shew,  that 
without  one. or  the  other,  an  indictment  for  perjury  cannot 
be  sustained.     It  still  remains  a  question,  whether  the 
use  of  one,  in  ibe  absenee  of  the  other,  would  be  suffi- 
cient.   Then,  as  to  the  last  count,  it  is  certainly  framed 
in  a  very  novel   form.     The  peijury  intended   to    be 
ilierein  allied,  is  supposed  to  have  been  committed  in  an 
affidavit  made  in  this  Court ;   and  that  affidavit  having 
stated  that  what  the  defendant  had  sworn  on  some  former 
trial  was  true,  the  fifth  count  had  for  its  object,  to  shew, 
that  what  the  defendant  swore  at  that  former  trial  was  not 
true,  but  wilfully  and  corruptly  false.     Now  the  first  step 
in  the  ordinary  course  of  an  indictment  for  perjury  of  this 
kind,  is  to  charge  that  there  had  been  a  trial,  and  that  the 
defendant  was  sworn  and  examined  as  a  witness  on  that 
trial.   The  second  step  is  to  charge  that  being  so  examined, 
he  swore  and  deposed  to  such  matters,  setting  them  out; 
and  the  third  is  to  charge  that  the  matters  so  sworn,  were 
false  and  untrue,  in  the  usual  way.     Here  there  is  no 
averment  that  the  defendant  was  sworn  at  the  former 
trial;  and  the  fact  of  his  having  been  sworn  at  all  on  that 
trial  is  only  to  be*  taken  by  intendment,  and  by  reference 
to  the  first  count  of  the  indictment.     It  merely  states  by 
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1826.        way  of  introduction,  that  i.  H,  had  ''by  means  of  the 

J^i^'      false  and  material  testimony  of  the  said  defendant  in  the 
The  KiMo  ^ 

V,  first  count  mentioned/'  been  unlawfully  and  untnily  found 

Richards,  g^ulty.  Now  that  ii|  a  very  loose  assertion  that  the  de- 
fendant had  been  sworn  on  that  trial.  It  is  not  an  aver- 
ment of  fact,  that  he  was  sworn,  and  gave  testimony.  To 
give  effect  to  the  object  of  the  count,  it  ought  to  have 
been  distinctly  averred  that  the  defendant  had  been  exa- 
mined as  a  witness  on  oath,  and  that  he  had  on  such  exa- 
mination sworn  to  such  and  such  facts.  I  think  that  if 
we  were  to  take  all  this  by  intendment,  as  we  are  here  de- 
sired to  do,  we  should  be  establishing  as  a  precedent  a 
very  loose  and  inefficient  mode  of  charging  perjury — a 
very  great  and  serious  offence,  and  which  has  hitherto 
been  required  to  be  charged  with  great  precision  and  cer- 
tainty. 

Baylby,  J. — I  have  no  doubt  as  to  the  validity  of  the 
first  objection.  I  did  for  some  time  entertain  a  difficulty 
upon  the  fifth  count,  but  I  now  think  it  is  insufficient.  I 
think  also  that  the  assignments  of  perjury  in  the  first  four 
counts  are  not  free  from  objection;  they  are  very  loosdy 
charged  (a). 

LiTTLEDALE,  J.,  coucurrcd. 

Rule  absolute  for  arresting  the  judgment. 

(a)  HoLROYD,  J.,  was  absent. 

The  like  decision,  for  the  same  reasons,  was  giren  in  another  case 
against  a  defendant  named  Steventy  under  precisely  similar  circum- 
stances. 
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1826. 

The  King  v,  J.  S.  S.  Cooke  and  others. 

X  HIS  was  an  indictment  against  James  Stamp  Sutton      Ipdwunent 
Cooke,  Richard  Stafford  Cooke,  Richard  Jenkimon,  and  C., and!)., for 
R.  H.  Mills,  for  conspiring  together,  *'  with  divers  other  a  conspir^, 
persons  to  the  jurors  unknown/'  to  injure  and  aggrieve  Sir  they  conspired 
George  Jerningham,  bart.,  by   the   means,  and   in   the  ^^j^/A^r 
manner  set  forth   in   the  indictment.      The  defendants,  persons  unr 
J.  S.  S.  Cooke  and  B.  Jenkinson,  severally  pleaded  not  and  B.  were 
guilty.  The  defendant  Mills  had  not  appeared  to  the  indict-  J"^-  ^^'  ^** 
ment,  and  R.  S.  Cooke  pleaded  peerage  in  abatement,  guilty/' and 
To  this  plea  there  Vras  a  demurrer,  and  judgment  after-  ^^-^  found 
wards  given  of  responcleat  ouster  (a).      Pending  the  pro-  conspiring  • 
ceedings  on  this  plea,  the  record  was  taken  down  against  ^  pitied 
the  other  two  defendants  who  had  appeared  and  pleaded  before  the  trial 
not  guilty,  and  at  the  trial  before  Park,  J.,  at  the  Lent  but  neither  he 

assizes  for  the  county  of  Gloucester,  1824,  the  jury  ac-  ^^^  -R*  *P" , 

•'  .  peared  to  take 

quitted  Jenkinson,  and  found  J.  S.  S.  Cooke  "  guilty  of  their  trials, 
conspiring    with  his  brother  Richard    Stafford  Cooke.''  ^^^l""^ 
Since  the  conviction,   (he  defendant  R.  S,   Cooke,  had  judgment  a- 
pleaded  over  to  the  indictment.     In  Michaelmas  term  last,  ^  suspendTt 
Campbell  obtained  a  rule  to  shew  cause  why  the  judgment  until  C. should 
against  J.  S,  S.  Cooke  should  not  be  arrested,  or,  at  least  Held,  that  the 

suspended,  until  Richard  Stafford  Cooke  should  have  been  ▼c'dictwas 

r  r  •*'  ,  ,  .  conclusive  a- 

brought  to  trial,  on  the  ground,  first,  that  this  was  in  gainst  B.,  as  a . 

effect  a  conviction  of  one  individual  of  a  conspiracy,  which  dia^of  guiltv  • 

could  not  by  law  be  supported ;   and  second,  that  R.  S:  ^^d  that  judg- 

Cooke,  with  whom  J.  S.  S,  Cooke  was  convicted  of  con-  gj^en  amnst 

spiring,  might  hereafter  be  tried  and  acquitted,  in  which  ^™>  without 

case,  J.  S.  S.  Cooke  also  would  be  entitled  to  a  verdict  of  what  the  ver- 

not  guilty.     He  cited  Rex  v.  Kinnerslet/  and  Moore  (b),  ^^[^'^^ 

Regina  v.  Heme  (c).  Rex  v.  Nicolls  (d),  and  Rex  v.  Scott  of  C. 
and  Hams  (e). 

(a)  Rex  V.  Cooke,  ante  vol.  iv.  pp.  114  and  592. 
lb)  1  Str.  193.  (c)  1  Str.  195,  cited, 

(rf)  2  Str.  1297.  (e)  3  Burr.  1222. 
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.    1826.  Taunton,  Russell,  and  Talfourd,  now  shewed  cause. 

Jy^"^'      The  cases  cited  when  this  rule  was  obtained,  are  all  autho- 
v.  rities  against  the  motion.     In  Rex  v.  Kinnersiey  and  Moore 

d  ^*       it  was  expressly  held  that  where  two  are  indicted  for  con- 
spiring together,  and  one  only  is  tried  and  conyicted, 
judgment  may  be  given  against  him,  before  the  trial  of 
the  other.     In  Rex  v.  Nicolls  it  was  expressly  held  that 
one  conspirator  may  be  convicted  after  the  other  is  dead; 
'*  exception  was  taken/'   says  the  reporter,   '^  that  one 
alone  cannot  be  guilty  of  a  conspiracy,  and  here  is  but  one 
convicted  :  but  the  Court  over-ruled  this  on  the  authority 
of  Kinnersley*s  case,  where  judgment  was  given  against 
him  before  the  other  had  pleaded.''  ^  Rex  v.   Scott  and 
Hams,  was  an  indictment  for  a  riot^  and  upon  a  motion  in 
arrest  of  judgment,  on  the  ground  that  two  defendants  only 
had  been  convicted,  whereas,  three  persons,  at  the  least,  were 
necessary  to  constitute  a  riot.  Lord  Mansfield  svLid,  "six 
were  indicted,  two  of  them  were  acquitted :  two  are  dead, 
untried.     The  jury  have  found  these  two  to  be  guilty 
of  a   riot;    consequently   it  must  have    been    together 
with  those  two  who  have  never  been  tried ;  as  it  could 
not  otherwise  have  been- a  riot:"  and  the  rule  was  dis- 
charged.   These  are  modem  decisions,  but  the  principle 
on  ^vhich  they  are  founded  is  ancient;    for  in  Thodey's 
case  (a),  Lord  Hale  expressed  it  as  his  opinion,  that  where 
one  is  found  guilty  on  an  indictment  for  a  conspiracy,  if 
the  other  doth  not  come  in  upon  process,  or  if  he  dies 
pending  the  suit,  judgment  may  be  had  against  the  other : 
and  he  cites  cases  from  the  Year  Book,  24.  Ed,  3,  3  and 
4,  in  support  of  that  opinion.    Upon  these  authorities,  and 
especially  upon  that  of  Kinnersley^s  case,  which  seems  not 
distinguishable  from  the  present,  it  is  clear  that  judgment 
may  regularly  be  given  against  the  defendant,  J.  S.  S. 
Cooke,  although  the  party  with  whom  he  has  been  con- 
victed of  conspiring,  has  not  yet  been  tried.      Then  if 
judgment  may  be  given,  what  ground  is  there  for  either 

(a)  1  Vent.  234. 


The  KiM 
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arresting  or  suspending  it  ?  It  cannot  be  arrested,  1826. 
unless  the  record  is  imperfect ;  but  here,  there  is  a  per- 
fect record,  and  the  verdict  amonnts  to  a  general  Ter-  ~'~v.' 
diet  of  guilty.  At  most,  therefore,  the  judgment  can  ia,J^ert. 
only  be  suspended  until  R.  S.  Cooke  has  been  tried  -,  and 
even  for  that  there  is  no  pretence.  It  is  said  that  he  may 
be  acquitted,  and  that  in  that  case  J.  S.  S.  Cooke  would 
be  entitled  to  an  acquittal  also.  In  the  first  place,  that  is 
a  mere  surmise,  upon  which  the  Court  cannot  properly  act ; 
for  if  they  were  thus  to  interfere  in  the  present  case,  they 
might  with  equal  propriety  be  caUed  upon  to  interfere  in 
the  same  way  in  every  case  of  principal  and  accessary. 
In  the  second  place,  the  acquittal  of  the  one,  would  not, 
upon  this  indictment,  be  the  acquittal  of  both.  It  is  in- 
deed said,  in  Rex  v.  Grimes  (a),  that  the  acquittal  of  one 
person  is  the  acquittal  of  another  upon  indictment  of  con- 
spiracy ;  but  that  is  only  in  cases  where  two  only  are  in- 
dicted, and  where  it  is  neither  laid  nor  proved  that  they 
conspired  with  others  unknown.  Here  the  indictment 
does  charge  that  the  defendants  conspired  together,  and 
vnth  divers  other  persons  unknown,  and  the  jury  have  in 
effect  found  by  their  verdict  thitt  that  allegation  is  true. 
Upon  the  whole,  therefore,  it  is  submitted  that  there  is  no 
ground  for  making  this  rule  absolute  in  either  of  its  alter- 
natives. 

« 

Campbell,  in  support  of  the  rule.  The  allegation  that 
this  defendant  conspired  with  other  persons  unknown,  is 
not  only  not  proved,  but  is  negatived  by  the  verdict  9 
because  the  jury  in  finding  that  he  conspired  with  Richard 
Stafford  Cooke,  must  have  meant,  and  mudt  be  taken  to 
have  meant,  that  he  conspired  with  him  only.^  Then 
there  is  good  ground  for  arresting  the  judgment,  for  this 
is  not  a  perfect  or  general  verdict ;  but  a  verdict  of  guilty 
of  part  only  of  the  offence  charged  by  the  indictment. 
The  fact  that  R.  S»  Cooke,  the  supposed  co-conspirator, 

(a)  3  Mod.  220. 
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1826.        hag  appeared  and  pleaded,  differs  this  case  from  all  those 

The  Kino      ^^^^  have  been  cited,  and  takes  it  out  of  the  operation  of 

_*•  the  rule  of  practice,  as  laid  tiowu  by  Lord  HaUf  and  sub- 

CROOKS 

and  others,     sequent  judges.     [Abbott,  C.  J.     He  did  not  plead  over 
till  after  the  trial  of  J.  S.  S.  Cooke ;  therefore  that  argu- 
ment falls  to  the  ground].    One  of  the  four  defendants 
had  not  pleaded  at  the  time  of  the  trial,  and  it  was  a  joint 
indictment  against  all  four ;  the  principle,  therefore,  seems 
to  apply.    This  case  is  analogous  to  that  of  principal  and 
accessary  after  the  fact,  and  must  be  governed  by  the  same 
rules  of  practice.     Now,  accessaries  after  the  fact  can- 
not be  tried  before  the  conviction  or  attainder  of  th«r 
principal,  unless  they  consent  to  it  (a),  and  even  where 
they  do  consent,  and  are  convicted,  judgment  must  be 
respited  until  after  the  conviction  of  their  principal  {b). 
Even  in  cases  of  treason,  the  rule  is  the  same  ;  for  though 
in  high  treason  there  are  no  accessaries  after  the  fact, 
those  who  in  felony  would  be  accessaries  after  the  fact, 
being  principals  in  high  treason;  still  in  their  progress  to 
conviction,  they  must  be  treated  as  accessaries,  and  not  as 
principal  traitors   (c).      This   defendant  is  found  guilty 
Only  of  conspiring  with  one  who  has  not  yet  been  tried ; 
if  that  one  should  hereafter  be  acquitted,  the  present  con- 
viction must  be  held  wrong  :    the  Court  therefore  will, 
at  least,  respite  the  judgment  until  the  propriety  of  the 
conviction  can  be  ascertained,  in  order  to  prevent  the  possi- 
bility of  a  man  being  punished  now  for  an  offence  of  which 
he  may  hereafter  turn  out  to  be  innocent. 

Abbott,  C.  J. — I  am  of  opinion  that  this  rule  fliast  be 
discharged.  It  is  first  argued  that  the  jury,  by  this  ver- 
dict, have  negatived  the  allegation,  that  J.  S.  S.  Cooke 
conspired  with  persons  unknown,  and  have  found  that  he 
conspired  with  R.  S.  Cooke,  and  with  him  only ;  and  con- 

(fl)  1  Hale,  632.     2  Hawk.  c.  29,  s.  45.    Archh.  Cr.  PI.  402. 
lb)  1  Hale,  623.     2  Id.  224.    Archb. Cr.  PI.  399. 
(c)  1  Hale,  238.    Archb.  Cr.  PI.  401. 
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sequeotly,  that  R.  S,  CookCy  not  having  yet  been  tried, 
this  is  a  conviction  of  one  person  of  a  conspiracy.     ^     m.    ^ 
cannot  say  that  I  am  satisfied,  that  the  verdict  has  such  «. 

an  operation,  or  ought  to  receive  such  a  construction;  andoSiMs 
perhaps  I  entertain  some  doubt  upon  the  point,  but  I  do 
not  think  it  material  to  decide  it.  The  jury,  certainly  have 
ndt  found,  expressly,  that  J.  S,  S.  Cooke  did  not  conspire 
with  persons  unknown ;  and  without  such  a  finding  I 
cannot  consider  that  the  indictment  is  not  supported  by 
the  verdict  in  ail  its  allegations.  Then  it  is  said  that  R. 
S.  Cooke  has  appeared,  and  pleaded,  and  that,  that  fact 
distinguishes  the  present  from  those  cases  which,  other- 
wise, are  certainly  direct  authorities  against  this  motion. 
But  when  did  he  ^pear  and  plead  ?  Not  till  after  J,  S. 
S.  Cooke  had  been  convicted ;  therefore,  at  the  time  of 
the  trial,  there  was  no  plea  by  R.  S.  Cooke,  and  no  judg* 
ment  of  respondeat  ouster  against  him.  Lastly,  it  is  said, 
that  R,  S,  Cooke  may  hereafter  be  acquitted ;  in  which 
case,  the  conviction  of  J.  S.  S,  Cooke  must  necessarily  be 
bad.  He  certainly  may  be  acquitted ;  bdt  that  is  a  mere 
surmise,  upon  which  we  cannot  act  so  as  to  arrest  or  re- 
spite a  judgment  upon  a  defendant,  who  at  present  appears 
to  be  duly  and  legally  convicted.  The  rule,  therefore, 
must  be  discharged. 

Batlet,  J. — I  am  of  the  same  opinion.  I  think  Rex 
V.  Kinnersley  and  Moore,  is  a  clear  authority  against  this 
motion.  I  do  not  consider  the  form  of  this  verdict  as 
presenting  any  objection ;  it  is  not  conclusive  as  a  verdict 
against  R.  S.  Cooke,  but  it  is  clearly  conclusive  against 
J,  S.  S,  Cooke.  I  do  not  altogether  see  the  analogy  ' 
contended  for  between  this  case  and  that  of  principals 
and  accessaries ;  but  an  accessary  may,  with  his  own  con- 
sent, be  tried  before  his  principal ;  and  if  he  is  convicted 
may,  I  apprehend,  be  sentenced.  If  the  principal  is  after- 
wards acquitted,  the  sentence  upon  the  accessary  falls  to 
the  ground  ;  it  is  ipso  facto  reversed.     Sanchar's  case  (a). 

(fl)  9  Rep.  117. 
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1826.        Here  we  cannot  presmne  that  R.  S.  Cooke  is  not  guilty  of 

«^j^*      this  indtctinent ;  and  until  that  appears,  at  least,  here  is  a 

V.  regular  veidict  of  guilty  against  J.  S.  S,  Cooke  :  and  I  see 

ai^^eis     °^  reason  why  that  T^^ict  should  not  be  followed  up  by 

judgment. 

HoLBOTn,  J. — ^I  am  also  of  the  same  opinion.  There 
seems  to  me  to  be  no  ground  either  for  arresting  or  re- 
spiting the  judgment  against  this  defendant.  The  verdict 
is  not  conclusive  against  his  brother ;  but  I  have  heard 
nothing  that  convinces  me  that  it  is  not  conclusive  against 
himself.  Even  if  his  brother  should  hereafter  be  acquitted, 
a  presumption  upon  which  we  cannot  act,  still  it  by  no 
means  necessarily  follows  that  the  two  verdicts  would  be 
inconsistent  or  repugnant ;  or  that  i^pon  this  indictment, 
the  acquittal  of  the  one>  would  be^  in  law,  the  acquittal  of 
the  other. 


L1TTLEDAI4B,  J.,  concurred. 


Rule  dischaiged. 


The  King  t;.  Hbnry  Pain. 

An  altema-  X  HE  defendant  had  been  convicted  on  stat.  6  Geo.  4,  c. 
tive  chaise  in  iqs,  s.  49,  of  having  been  found  on  boani  a  boat,  liaUe  to 
bad.    Convic-  forfeiture,  by  s.  3,  of  the  same  act,  and  adjudged  to  serre 

c!*i(S*  s.  49^'  ^^  ^^  °*^y  ^^^  ^^®  years  under  s.  80.     By  s.  3,  it  is 

for  being  on,  enacted,  **  that  if  any  vessel  or  boat,  not  being  square 

liable  to  ^gg^>  belonging  in  the  whole  or  in  part  to  his  Majesty's 

forfeiture,  by  subjects,  or  whereof  one  half  of  the  persons  on  board,  a 

s.  3,  for  having         ''  * 

casks  attached  thereto,  <'  of  the  description  used  or  intended  to  be  used,  for  the  smuggling 

of  spirits  :*'  quashed  for  uncertainty. 


The  King 

V. 
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discovered  to  have  been  on  board,  the  said  vessel  or  boat,  i82G. 
shall  be  subjects  of  his  Majesty^  shall  be  found  in  any  part 
of  the  British  or  Irish  channelsi  or  elsewhere  on  the  high 
seas,  within  one  hundred  leagues  of  any  partsof  the  coasts  of  Pain. 
the  United  Kingdom,  or  shall  be  discovered  to  have  been 
within  the  said  limits  or  distances^  having  on  board,  &c.,  or 
conveying  or  having  conveyed  in  any  manner,  any  brandy 
or  other  spirits,  in  any  cask  or  package  of  less  size  or  con- 
tent than  forty  gallons,  (excepting  only,  8lc.)«  or  any  casks 
or  other  vessels  whatsoever,  capable  of  containing  liquids  of 
less  size  or  content  than  forty  gallons,  of  the  sort  or  descrip^ 
tion  used,  or  intended  to  he  used,  or  Jit  or  adapted  for  the 
smuggling  of  spirits,  Sfc,  [unless  the  said  '*  casks,"  as 
aforesaid,  are  really  necessary  for  the  use  of  the  said 
vessel  or  boat,  or  are  a  part  of  the  cargo  of  the  said  ves- 
sel or  boat,  and  included  in  the  regular  official  documents 
of  the  said  vessel  or  boat],  then  and  in  such  case  the  said 
spirits,  together  with  the  casks  or  packages  containing  the 
same,  &c.,  and  also  the  vessel  or  boat,  shall  be  forfeited." 
The  conviction  was  in  the  following  form  : — 

Town  and  Port  of  Dover,     ^     Bb  it  remembered,  that 
in  the  County  of  Kent.      3  on  the  27th  day  of  Janu- 
ary, in  the  year  of  our  Lord,  1826,  at  Dover j  within  the 
town  and  port  of  Dover y  in  the  county  of  Kenty  an  infor- 
mation was  exhibited  by  J.  W,,  esquire,   an  officer  of 
customs,  who  was  directed  by  the  commissioners  of  his 
Majesty's  customs  to  prefer  the  same  before  us,  J.  F.  and 
H.  L.,  esquires,  two  of  his  Majesty *s  justices  of  the  peace 
in  and  for  the  said  town  and  port  of  Dover,  in  the  county 
of  Kefit  aforesaid,  against  H.  P.,  which  said  information 
charged  that  the  said  H.  P.,  being  a  subject  of  his  Ma-> 
jesty,  and  a  seaman  and  seafaring  man,  and  fit  and  able  to 
serve  his  Majesty  in  his  naval  service,  and  being  liable 
to  be  stopped,  arrested,  and  detained  for  the  offence  here- 
inafter mentioned^  was  within  six  months  now  last  past, 
that  is  to  say,  on  the  21st  day  of  January j  in  the  year  of 

VOL.    VII.  2    Y 
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1826.         our  Lord,  1826,   discovered  to  have  been  on  the  high 
seas  on  board  a  certain  boat  liable  to  forfeiture  under  the 
provisions  of  a  certain  act  of  parliament  relating  to  the 
revenue  of  customs,  for  that  the  said  boat,  not  being 
square  rigged,  and  belonging  in  the  whole  to  his  said  Ma- 
jesty's subjects,  on  the  day  and  year  last  aforesaid,  was 
discovered  to  have  been  in  a  certain  part  of  the  BritiA 
channel,  having  in  a  certain  manner  attached  to  the  said 
boat,  divers,  to  v^it,  twenty  casks,  capable  of  containing 
liquids,  of  less  size  and  content  than  forty  gallons  each, 
and  of  the  sort  and  description  used  or  intended  to  be  used 
for  the  smuggling  of  spirits,  the  said  casks  not  being 
really  necessary  for  the  use  of  the  said  boat,  and  included 
in  the  official  documents  of  such  boat,  contrary  to  the  form 
of  the  statute  in  that  case  made  and  provided ;  the  said 
if.  P.  being  discovered  to  have  been  on  board  the  said 
boat  at  the  time  of  her  becoming  and  being  so  subject  and 
liable  to  forfeiture*    And  the  said  H.  P.  was  on  the  day 
and  year  last  aforesaid,  for  the  offence  aforesaid,  stopped, 
arrested,  and  detained  by  one  J,   S,,  he  the  said  J.  S. 
V  being  then  and  there  an  officer  of  customs,  and  by  him 
taken,  brought,  and  carried  into  a  certain  place  on  land  in 
the  United  Kingdom^  to  wit,  into  the  town  and  port  of 
Dover  aforesaid,  whereby  the  said  H.  P.  became  liable  to 
serve  his  said  Majesty  in  his  naval  service  for  the  term  of 
five  years,  which  offence  hath  been  duly  proved  before  us 
the  said  justices ;  and  it  appearing  to  us  the  said  justices, 
that  the  said  H»  P.  is  a  seafaring  man,  and  fit  and  able  to 
serve  his  Majesty  in  his  naval  service,  we  the  said  justices 
do  therefore  adjudge  the  said  if.  P.  to  serve  in  his  Majes- 
ty's naval  service  for  the  term  of  five  years.     Given  under 
our  hands  and  seals,  8cc." 

Piatt  now  moved  to  quash  the  conviction,  for  four  db^ 
jections ;  first,  the  casks  are  described  to  be  si^ch  as  are 
''used  or  intended  to  be  used  for  the  smuggling  of  spirits," 
which  is  an  alternative  proposition,  and  in  a  conviction  is 
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clearly  bad,  upon  decided  authorities.  Rex  v.  North  (a).         isse. 
Had  the  word  *'  and  "  instead  of  "  or''  been  used,  it  would     •pJ^'^iHo 
have  been  well  enough.     Here,  however,  there  is  too  much  «. 

ambiguity  in  the  charge,  and  as  this  act  of  parliament  is 
highly  penal,  it  must  be  construed  with  strictness.  Se- 
condly, the  statement  that  the  casks  were  in  '*  a  certain 
manner"  attached  to  the  boat,  is  too  general ;  the  manner 
ought  to  have  been  expressly  shewn.  Third,  the  boat  is 
only  stated  to  have  been  discovered  '*  in  a  certain  part  of 
the  British  channel,''  without  shewing  that  it  was  within 
one  hundred  leagues  of  the  coast  of  the  United  Kingdom, 
pureuing  the  language  of  the  statute.  The  Court  will  not 
take  judicial  notice  of  the  width  of  the  British  channel, 
and  therefore,  unless  the  vessel  was  within  one  hundred 
leagues  of  the  coast  of  Great  Britain,  it  is  no  offence 
under  this  statute,  DeybeVs  case  (b).  Fourth,  the  convic* 
tion  does  not  negative  all  the  exceptions  of  the  act  of  par* 
Itament ;  for  although  the  casks  may  not  have  been  neces- 
sary for  the  use  of  the  vessel,  nor  included  in  the  documents 
of  the  vessel,  yet,  they  may  have  been  a  part  of  the  cargo ; 
in  which  case,  there  is  an  exemption  from  the  penalties  of 
the  act.  [Abbottf  C.  J.  I  think  the  last  three  objections 
are  untenable.  It  appears  to  me  to  be  unnecessary  to 
state  in  what  manner  the  casks  were  attached  to  the  boat. 
With  respect  to  the  next  objection,  we  must  give  a  rea- 
sonable interpretation  to  the  words  **  in  any  part  of  the 
British  or  Irish  channels^  or  elsewhere,  within  one  hun- 
dred leagues  of  any  part  of  the  United  Kingdom."  If  the 
vessel  is  found  in  the  British  or  Irish  channel,  and  it  is  so 
expressed  in  the  conviction,  I  think  that  is  sufficient. 
Then,  as  to  the  fourth  objection,  I  think,  it  was  unnecessary 
to  negative,  that  the  casks  were  a  part  of  the  cargo ;  because 
if  they  were,  they  ought  to  have  been  included  in  the 
regular  official  documents  of  the  vessel,  which  fact  is 

(a)  Ante  vol.  vi.  143.    See  Palei^  on  Convictiotis,  2d  ed.  by  Dowling, 
part  2,  c.  1.     Rex  v.  Sadler,  2  Chit.  519. 

(6)  4  B.  &  A.  243. 
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expressly  negatived  in  the  conviction.  Upon  the  first 
objection,  which  is  more  material,  we  shall  hear  the  At- 
torney General]. 

Copley,  A  G.,  and  H.  J.  Shepherd,  contr^.  The  words 
*^  used  or  hitended  to  be  used  for  the  smuggling  of  spirits/' 
must  be  taken  as  matter  of  mere  description^  and  not  as 
constituting  the  definition  of  the  ofience.  The  word 
''  description''  over-rides  the  following  sentence,  and  if  so, 
then  there  is  no  ambiguity  produced  by  the  use  of  the 
word  ''or."  The  statute  merely  illustrates  thef-description 
of  casks  which  shall  be  the  cause  of  forfeiture,  by.saying 
such  as  are  ordinarily  ^*  used  or  intended  to  be  used,  or  fit 
or  adapted  for  the  smuggling  of  spirits."  [Bayley,  J. 
The  words  ''  intended  to  be  used/'  apply  to  some  mental 
operation  in  the  party  charged^  and  that  is  put  alter- 
natively in  the  conviction].  Surely  the  whole  of  that 
sentence  is  connected  with  the  word  '' description/' and 
does  not  constitute  the  offence  chained.  It  is  unnecessary 
to  describe  particularly  the  sort  of  casks ;  it  is  sufficient 
to  say  such  a  description  of  casks,  a&4s  ordinarily  used,  or 
intended  to  be  used  for  smuggling.  The  sort  or  descrip- 
tion of  casks  used  or  intended  to  be  used  for  such  a  pur- 
pose is  matter  of  notoriety.  [Bay ley,  J.  There  are  three 
descriptions  of  casks  mentioned  in  the  statute ;  one,  the 
sort  that  is  actually  used,  another  such  as  is  intended  to 
be  used,  and  the  other  such  as  is  adapted  for  the  purpose 
of  smuggling;  you  ought  to  have  said  distinctly  which 
description  these  casks  fell  under.  Abbott,  C.J.  You  might 
have  said  '^  the  description  fit  and  adapted  for  smuggling," 
or  '^  the  sort  of  cask  used  and  intended  to  be  used ;"  but 
here  you  put  it  in  the  alternative.  Littledale,  J.  Sup- 
pose casks  to  be  used,  altogether  different  in  shape,  which 
had  never  been  used  for  the  purpose  of  smuggling  before, 
then  the  language  of  the  statute  would  not  be  satisfied]. 
Then  they  would  fall  under  the  words  ''  fit  or  adapted,^ 
whether  they  were  the  sort  ordinarily  used  or  not.    [Bay- 
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hyj  J.    You  ought  to  have  designated  which  of  the  three         ib26. 
descriptions  these  casks  fell  under ;  any  one  would  have 
done.     Abbott,  C.  J.     They  may  be  all  different  things ; 
and  in  a  conviction  there  must  b^  certainty].    There  is  no 
ambiguity  here  so  as  to  affect  the  substance  of  the  convic- 
tion.   The  defendant  has  sustained  no  prejudice  in  his 
defence ;  for  it  was  competent  to  him  to  shew  that  these 
were  not  casks  used  or  intended  to  have  been  used  for 
smuggling.    A  conviction  does  not  require  so  much  cer- 
tainty as  an  indictment.    Though  an  alternative  charge 
may  be  bad  in  an  indictment,  it  does  not  follow  that  it 
would  l^  so  in  a  conviction.    In  Rex  v.  Middlehurst  (a), 
Lord   Mansfield  said,  "  upon  indictments  it  hath  been 
determined  that  an  alternative  charge  is  not  good,  (as 
forged  or  caused  to  be  forged) ;  though  one  only  need  be 
proved,  if  laid  conjunctively,  (as  forged  and  caused  to  be 
forged);  but  I  do  not  see  the  reason  of  it;  the  substance 
is  exactly  the  same,  the  defendant  must  come  prepared 
against  both ;  and  it  makes  no  difference  to  him  in  any 
respect.     But  this  is  an  order;  and  being  good  in  sub- 
stance, needs  not  be  literally  so  strict.'^      l^<^yl^»  J- 
That  was  the  <»ise  of  an  order,  and  there  is  an  acknowledged 
distinction  between  an  order  and  a  conviction].    And  yet 
very  penal  consequences  often  follow  upon  an  order  of 
justices ;  and  there  is  no  sensible  reason  why  one  should 
require  more  certainty  than  the  other. 

Abbott,  C.  J. — ^Whether  the  decision  in  jRex  v.  Mid- 
Mehurst  is  correct,  is  not  a  question  now  before  us,  but 
that  is  a  direct  authority  to  shew,  that  in  an  indictment, 
the  objection  taken  to  this  conviction  would  be  fatal ;  and 
I  know  of  no  authority,  which  says,  that  a  conviction 
must  not  have  as  much  certainty  as  an  indictment.  Now 
this  act  of  parliament  mentions  three  sorts  or  descrip- 
tions of  casks,  which,  if  found  on  board,  or  attached  to  a 
vessel,  will  render  it  liable  to  forfeiture.     One  is  a  sort 

(a)  1  Burr.  399. 
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1826.        which  existed  on  the  first  day,  but  did  not  come  to  the 

TheKiMo     l^nowledge  of  the  counsel  until  afterwards,  and  the  Ck>art 

V.  held,  that  the  challenge  came  too  late*     In  Dovey  ▼.  Hol^ 

Tremaine.  /   V       V  X  J  X 

son  (a),  where  a  person  not  summoned  to  senre  on  a  jury, 
answered  to  the  name  of  a  person  who  was^  and  served  in 
his  room,  the  Court  were  of  opinion,  that  there  ought  to 
be  a  venire  de  novo ;  but  that  was  expressly  on  the  ground, 
that  the  objection  had  been  made  before  the  verdict  was 
taken.      In  Hill  v.  Yates  {b),  which  was  considered  by 
the  twelve  judges,  it  was  solemnly  decided,  that  where 
the  son  of  a  juryman,  summoned  and  returned,  answered 
to  his  father's  name  when  called  on  the  panel,  and  served 
as  one  of  the  jury  on  the  trial  of  a  cause,  it  was  not,  (^ 
itself,  a  sufficient  ground  for  setting  aside  the  verdict,  as  a 
mis-trial ;  and  Lord  Ellenborough,  in  delivering  judgment, 
said,  that  if  the  Court  were  to  listen  to  such  an  objection, 
they  might  set  aside  half  the  verdicts  given  at  every  assizes, 
where  the  same  thing  might  happen  from  accident  and  in- 
advertence, and  possibly  sometimes  from  design,  especially 
in  criminal  cases.     In  the  Case  of  a  Juryman  (c),  it  was 
held  by  the  twelve  judges,  that  where  R.  C.  answered  to 
the  name  of  J.  C,  on  the  sheriff's  panel,  at  the  trial  of  a 
prisoner  for  a  capital  felony,  it  is  mere  matter  of  challenge, 
and  after  verdict  cannot  be  taken  advantage  of  by  the 
party  convicted,  as  a  mis-trial.    These  are  authorities  to 
shew,  that  the  Court  will  not,  on  light  grounds,  disturb  a 
verdict  where  no  injustice  appears  to  have  been  done ;  and 
none  is  here  suggested.     It  is  no  objection  to  the  capacity 
of  this  person  to  be  sworn,  that  he  was  under  age,  for  by 
law,  every  male  person  of  the  age  of  twelve  years,  and  up- 
wards, may  be  sworn  to  his  allegiance  in  the  leet.  Com. 
iHg.  Allegiance,  b ;  Co.  Liti.  68  b  ;  7  Rep.  6  b ;  I  BuL 
190.     Neither  is  it  any  objection  that  he  was  not  qua- 
lified in  respect  of  property ;   nor  does  it  seem  to  be  any 
objection  to  him,  that   he  was   not  summoned.  Rex  v. 
Hunt  (d).    But  admitting  all  these  to  be  valid  objections, 

(a)  2  Marsh.  154.  (6)  12  East,  229. 

(f)  Id.  p.  231  (»).  (<0  4  B.  8c  A.  430. 
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still  they  are  only  available  by  way  of  challenge,  and  can-         lesa. 
not  be  taken  advantage  of  after  verdict.     If  the  present 
application  were  granted,  it  would  open  a  door  for  the      ^     v' 
mischievous  practices  suggested  by  Lord  Ellenborough,  in     Tkemaihe. 
Hill  V.  Yates,  and  encourage  persons  to  take  the  chance 
of  a  verdict  in  their  favour,  on  a  first  trial,  and  reserve 
such  objections  in  the  event  of  an  adverse  verdict. 

C.  F.  Williams,  [with  whom  was  R,  Bayly'],  oontrd.. 
The  cases  cited,  on  the  other  side  are  wholly  inapplicable 
to  the  difficulty  arising  in  this  case.  In  the  first  place, 
an  infant  is  utterly  disqualified  from  serving  on  a  jury,  by 
statute  7  and  8  Wm.  3,  c.  32,  s.  4,  by  which  it  is  declared, 
that  young  men  under  21  years  of  age,  shall  not  serve 
upon  juries.  Secondly,  he  is  disqualified  by  want  of  pro- 
perty ;  and,  thirdly,  he  was  never  summoned,  and  that  is 
a  decisive  answer  to  the  argument  that  the  objection 
should  have  been  taken  by  way  of  challenge ;  for  if  he 
was  never  returned  on  the  venire  facias,  he  was  no  juror, 
and  error  might  be  assigned  for  that  defect,  Fines  v.  Nir- 
ton  (a).    (The  Court  here  stopped  him]. 

Abbott,  C.  J. — I  am  of  opinion  that  there  ought  to  be 
a  new  trial.  I  do  not  see  how  a  challenge,  properly  so 
called,  could  have  been  taken  to  this  person,  he  not 
having  been  summoned  as  a  juror.  If  he  had  been  re- 
turned on  the  panel,  then  a  challenge  would  have  been 
the  proper  mode  of  objecting  to  him.  No  person,  on 
either  side  of  this  case,  appears  to  have  been  aware  that 
this  young  man,  who  had  thus  intruded  himself  into  the 
box>  was  not  the  party  really  returned  upon  the  jury. 
The  cause  being  to  be  tried  by  a  special  jury,  the  tales,  if 
prayed,  would  be  to  be  taken  from  some  other  list,  and  a 
tales  being  prayed,  this  person  is  supposed  to  be  taken 
from  that  other  panel.     I  am  aware  of  the  difficulty  men- 

(<i)  Cro.  Car.  278.    See  Norman  v.  Beaumont,  Willes,  484 ; 
Wray  y.  Thorn,  Barnes,  453,  and  Willes,  488. 
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1826.        tioned  by  Lord  Elknborough  in  Hill  v.  Yates,  that  this 
objection  would  afford  an  opportunity  for  practice — that 
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V.  by  under-hand  contrivances  a  party  might  get  a  person 

vrho  is  disqualified,  to  answer  for  another,  and  to  serve  on 
the  jury,  reserving  to  himself  the  power  of  bringing  the 
objection  forward,  if  the  verdict  should  be  against  him 
There  is  that  difficulty  certaiuly,  and  it  is  necessary  to 
guard,  as  well  as  we  can,  against  such  practices;  but  I  do 
not  know  that  we  should  be  justified^  merely  from  the 
apprehension  of  mischief  that  may  arise  in  some  cases 
hereafter,  by  reason  of  illegal  practices  of  that  kind,  in 
going  the  length,  [which  we  must  do,  if  we  refuse  this 
rule],  of  saying,  without  any  practice  on  either  side,  that 
a  verdict  pronounced  by  a  jury,  on  which  a  person  incom- 
petent both  by  reason  of  non-age  and  want  of  qualificatioD, 
has  served,  ought  to  stand,  particularly  in  a  case  so  highly 
penal.  I  think  we  must  not  suffer  ourselves  to  be  influ- 
enced, on  the  present  occasion,  by  an  apprehension  of  iU 
consequences  that  may  arise  in  other  cases  hereafter.  In- 
deed, it  is  not  very  likely  that  such  practices  can  be  of 
frequent  occurrence,  or  that  many  persons  would  be  likely 
to  interpose  and  serve  on  a  jury,  t6  whom  such  an  objec- 
tion as  this  would  arise.  Considering  the  way  in  which 
this  objection  has  occurred,  and  that  we  are  not  restrained 
by  any  technical  rule  of  law,  I  think  we  are  bound  to  look 
to  the  facts  of  this  particular  case,  and  say,  that  the  only 
mode  of  correcting  this  error,  is,  to  make  the  rule  absolute 
for  a  new  trial.  It  is  quite  clear,  that  it  cannot  be  cor- 
rected in  any  other  way. 

Bay  LEY,  J. — I  am  of  the  same  opinion.  The  affidavits 
which  have  been  filed,  free  the  defendant  from  all  blame 
in  this  proceeding,  which,  indeed,  appears  to  have  arisen 
from  mistake  only.  In ''  the  case  of  the  Juryman*\a),  before 
Mr.  Baron  Eyre,  the  man  who  served  on  the  jury,  had 
been  duly  summoned,  though  by  a  wrong  name ;  and  he 

(a)  12  East,  231  (ft). 
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was  also  duly  qualified  to  serve :  and  in  the  case  of  HiU  v.  1826. 
Yates,  there  was  reason  to  suppose  that  the  party  who  r^^v^' 
actually  served  was  qualified  to  serve  on  the  jury.  In  the  _  v. 
present  case,  there  are  greater  difficulties,  for  this  yous^ 
man  is  an  infant ;  he  is  not  qualified  in  respect  of  property, 
and  he  has  not  been  Bummoned,  or  returned  on  the  pan'eL 
I  apprehend  that  one  of  the  objects  of  taking  juries  from 
panels  is,  that  notice  may  be  given  to  the  parties  before 
the  jurors  come  to  the  assizes,  so  as  they  may  know  to 
whom  they  may  direct  their  challenges.  In  one  or  two 
cases  in  Croke  Elizabeth  (a),  it  was  held,  that  if  one  man 
be  returned  in  the  venire  facias,  and  a  different  man  in  the 
distringas,  who  serves  as  the  juror,  it  is  error.  In  Hasset 
V.  Payne  (i),  which  was  the  case  of  an  attaint,  one  George 
E.,  was  returned  upon  the  venire,  and  upon  the  distringas 
Gregory  E.  was  returned,  and  appeared  in  lieu  of  George 
£.,  and  was  sworn,  and  tried  the  matter,  and  the  whole 
Court  were  of  opinion  that  this  was  only  a  trial  by  eleven 
jurors,  and  the  attaint  was  staid. 

HoLROYD,  J. — It  appears  to  me,  that  in  this  case  we 
could  not  pronounce  a  judgment  upon  the  verdict  against 
the  defendant.  The  affidavits  acquit  the  defendant  of  all 
fault  in  the  transaction,  and  discharge  him  of  any  privity 
to  this  young  man's  serving  on  the  jury.  The  verdict  has 
been  found  by  eleven  competent  jurymen  only.  The 
twelfth  is,  by  law,  incompetent,  he  not  having  attained 
the  age  at  which  the  law  considers  him  of  capacity  to 
judge  on  matters  of  this  kind ;  and  that  being  so,  we 
ought  not  to  pass  judgment  upon  a  verdict  so  found,  par- 
ticularly in  so  serious  a  crime  as  perjury.  To  support  a 
judgment,  it  must  be  founded  on  a  verdict  delivered  by 
twelve  competent  jurors.  This  man  was  incompetent,  and, 
therefore,  there  has  been  a  mis-trial.     . 

Little  DALE,  J. — I  think  there  ought  to  be  a  new 

(a)  Fertnor  v.  Dorringtonj  Cro.  Eliz.  232.  (6)  Id.  256. 
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trial.  It  is  admitted  on  all  sides,  that  if  a  person  is  re- 
turned on  the  panel,  who  is  incompetent  to  serve  on  the 
jury,  it  is  a  cause  of  challenge ;  but  in  this  case,  the  young, 
man  was  not  returned  on  the  panel,  nor  was  he  summoned. 
He  was,  therefore,  no  juror  at  all,  and  it  is  but  the  verdict 
of  eleven  men.  We  may  consider  this  case  in  the  same 
light  as  if  the  ground  of  challenge  had  appeared  on  the 
record ;  in  which  case,  it  would  be  clearly  error ;  and  the 
fact  being  now  admitted,  that  this  young  man  was  under 
age  at  the  time,  I  am  decidedly  of  opinion  that  there  has 
been  a  mis-trial. 


Rule  absolute  for  a  new  trial. 


David  v.  Ellice,  sued  with  John  Bellingham  In- 
GLis,  and  James  Inglis,  surviving  partners  of  John 
Inglis,  deceased. 

Assumpsit  for  money  lent.    The  defendant   Ellice 

pleaded  the  general  issue,  non-assumpsit.    The  other  de- 

the  other  three  fendants  pleaded  bankruptcy.     Issue  was  joined  on  both 

pleas.  At  the  trial  before  Abbott,  C.  J.,  at  the  London 
adjourned  sittings  after  Trinity  term,  a  verdict  was  found 
for  the  defendants,  J.  B,  Inglis,  and  J.  Inglis,  and  the 
plaintiff  obtained  a  verdict  against  the  defendant  Ellice, 
neiship  debto.  ^^^  13,162/.  55.  8d,  damages.  A  motion  being  made  in 
A:v*  ?f^^^^'  the  following  term,  for  a  rule  to  shew  cause  why  the 

oftheoldfirm,  ?  ,  .     .  . 

was  informed    verdict  obtained  by  the  plaintiff  should  not  be  set  aside, 
m^t*  a^^r  ^^®  ^^^^^  directed  the  facts  to  be  stated  in  the  following 
account  was,      case  : 
sent,  transfei^       ^^  plaidtiff,  at  the  time  hereinafter  mentioned  was, 

red  from  the  old, firm  to  the  new,  with  whom  he  continued  to  have  dealings,  drawing 
upon  them  and  making  them  payments  for  about  twelve  months,  when  they  fidled,  in  his 
debt.— Held :  that  the  retired  partner  was  still  liable  to  A.,  for  the  balance  due  to  him 
by  the  old  firm,  though  if  A.  had  drawn  for  that  balance  at  any  time  during  the  solvency 
of  the  new  firm,  it  would  have  been  paid. 


Friday, 
December  3. 


One  of  four 
partners 
navins  retired, 
he  other  thre< 
continued  the 
business,  as- 
suming the 
fiinds,  and 
charging 
themselves 
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'and  still  is,  a  merchant,  residing  in  Canada.  The  de-  1826. 
iendantsand  John  Inglis,  deceased,  carried  on  business  as 
merchants  in  partnership  together,  in  London,  under  the 
'firm  of  Inglis,  ElHce,  and  Co.  The  plaintiff  had  various 
dealings  with  the  said  firm,  prior  to  the  30th  April,  1821. 
On  the  30th  April,  1821,  the  defendant  Ellice  retired  from 
the  said  firm,  and  a  circular  letter  was  in  consequence  sent 
to  the  correspondents  of  the  said  firm,  and  among  the  rest 
to  the  plaintiff,  of  which  the  following  is  a  copy : — 

'' London,  SOOi  April,  1821. 
We  beg  to  acquaint  you  that  Mr.  Ellice 
retires  from  our  firm  from  the  ptesent  date.  The  business 
of  the  house  will  be  continued  as  heretofore  by  the  remain- 
ing partners,  who  assume  the  funds,  and  charge  them- 
selyes  with  the  liquidation  of  the  debts  of  the  partnership. 

(Signed)  Inglis,  Ellice,  and  Co." 

The  above  circular  was  transmitted  by  Inglis  and  Co. 
to  the  plaintiff,  in  a  letter  dated  10th  May,  1821,  of  which 
the  following  is  an  extract :— ''  The  circular  herewith  will 
inform  you  of  the  recent  alteration  of  our  firm ;  our  busi- 
ness continues  in  other  respects  as  heretofore ;  our  means 
of  carrying  it  on  unimpaired ;  and  we  beg  to  inform  you 
that  your  concerns  in  our  hands  will  stiU  be  an  object  of 
our  attention*  We  wrote  you  last  the  2d  ulto.  Nothing 
interesting  has  occurred  since  in  your  affairs  here ;  there 
has  been  some  littie  inquiry  after  ashes,  and  we  propose 
attempting  to-morrow  a  public  sale  of  yours  on  hand." 

On  the  28th  June,  1821,  the  plaintiff  wrote  and  sent  a 
letter  to  the  new  firm  of  Inglis  and  Co.,  of  which  the  fol- 
lowing  is  an  extract: — *^ Montreal.  28th  June,  1821. 
Messrs.  Inglis  and  Co.,  Sirs, — Since  the  foregoing  I  am 
favoured  with  yours  of  10th  ulto.,  with  circular  of  30th 
April,  advising  the  change  in  your  firm,  which  continues 
to  have  my  full  confidence.  The  accounts  will  be  trans- 
ferred as  soon  as  I  receive  my  account  current,  and  an 
account  opened  for  the  new  firm. 

David  David." 
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1826.  Messrs.  Inglis,  Ellice  and  Co.,  having  been  for  many 

years  in  the  habit  of  making  up  their  Canada  accounts  to 
the  30th  June  annually,  the  account  current  of  Inglu^ 
Ellice,  and  Co.  with  the  plaintiff  was  made  up  to  the  30th 
June,  1821,  and  not  to  the  30th  April  preceding,  the  time 
of  the  defendant  Ellice's  retirement  from  the  firm,  and  was 
transmitted  to  the  plaintiff  at  Montreal,  by  the  new  firm 
of  Inglis  and  Co.,  in  a  letter  dated  17th  July,  1821,  of 
which  the  following  is  an  extract : — "  Since  we  wrote  you 
26th  ulto.»  per  copy  herewith,  we  have  had  the  pleasure  to 
receive  your  letter,  dated  the  11th  May.  The  order  en- 
closed in  it  we  hope  to  execute,  wholly,  or  in  part,  by  this 
conveyance,  the  Dryad.  We  inclose  herein  your  acconnt 
current,  balanced  30th  ulto.,  by  18,906/.  9^.  10^.  in  yonr 
favour,  and  at  your  credit  in  new  account  with  our  pre- 
sent firm.  We  shall  be  glad  to  hear  you  have  received  it, 
and  found  it  correct." 

Inglis  and  Co.  did  not  open  any  new  books  of  accoont, 
but  continued  to  keep  the  account  with  the  plaintiff  in  the 
same  books,  and  in  the  same  manner,  after  the  said  30th 
June,  1821,  as  it  had  previously  been.  On  the  24th  Sep- 
tember, 1821,  the  plaintiff  wrote  and  sent  to  Inglis  eaid 
Co.,  a  letter,  of  which  the  following  is  an  extract : — 

Montreal,  24th  September,  1821. 

Messrs.  Inglis  &  Co., 
Sirs, 

The  account  current  with  your  late 
firm  is  received,  and  to  the  exception  of  the  outstanding 
debts  of  1804,  is  perfectly  correct.  Have  transferred  in  a 
new  account  with  your  present  firm,  whose  confidence,  I 
hope,  I  shall  continue  to  merit. 

David  David:' 

On  the  3rd  November,  1821,  the  plaintiff  drew  a  bill  for 
6000/.  on  the  new  firm,  as  follows : — *'  Montreal,  3ni  No- 
vember, 1 821 .  Exchange  for  6000/.  sterling.  At  60  days' 
sight  of  this  second  of  Exchange,  first  and  third  of  the 
same  tenor  and  date  not  palid,  pay  to  Robert  Griffin,  Esq., 
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cashier  of  the  Montreal  Bwok,  or  order,  5000/.  sterling,         i82G. 
▼alue  received,  and  charge  the  same  to  account  of,  per 
advice  of,  David  David,      To  Messrs,   IngHs  and  Co«  v. 

(Indorsed)  London.    Pay  to  the  order  of  Messrs.  Thomas      E*-"^*- 
Wilson  and  Co.,  U.  Griffin.,  T,  Wilson  and  Co.;  Received, 
Glyn  and  Co." 
This  bill  was  advised  of  in  two  letters,  which  follow : — 

"  Montreal,  3rd  November,  1821. 
Messrs.  Inglis  8c  Co., 
Sirs, 

I  wrote  you  on  the  15th  and  31st  ulto ; 
the  former  advising,  if  I  did  draw  on  you,  it  would  be  in 
favour  of  the  Montreal  Bank  ;  the  present  serves  to  ad- 
vise of  my  having  drawn  on  you  of  this  date,  in  favour  of 
Robert  Griffin,  Esq.,  cashier  of  the  Montreal  Bank,  at  60 
da3rs'  sight,  5000/.  sterling,  which  please  honour.  The  late 
news  of  the  failure  of  your  crops  will,  no  doubt,  bring  a 
number  of  bills  into  the  market ;  and  I  expect  shortly  to 
replace  this  sum  to  advantage. 

David  David,** 
"  Montreal,  12th  December,  1821. 
Messrs.  Inglis  &  Co., 
SiKS, 

When  I  drew  on  you  for  so  large 
a  sum  as  5000/.,  I  was  in  hopes  of  replacing  it  'ere  this  to 
advantage,  instead  of  which  bills  are  now  at  "10  per  cent., 
and  the  money  lays  in  the  bank  without  interest,  which, 
by  the  bye,  is  a  bad  speculation.  Stock,  at  the  Montreal 
Bank,  is  at  par,  and  in  the  bank  at  Canada,  17}  per 
cent,  discount ;  but  the  latter  I  have  not  much  confi- 
dence in." 

The  new  firm  of  Inglis  and  Co.,  continued  to  act  as  the 
mercantile  agents  and  correspondents  in  London  of  the 
plaintiff;  and  on  the  23rd  July,  1822,  they  made  up  and 
sent  to  the  plaintiff*,  the  first  account  in  their  own  names 
with  him,  to  the  30th  June  preceding.  On  the  7th 
August,  1822,  Mr.  John  Inglis,  the  senior  partner  in  the 
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1826.  new  firm  of  Inglis  and  Co.,  who  had  been  also  smior 
partner  in  the  former  firm  of  Inglis,  Ellice,  and  Co.,  died, 
and  thereupon  Inglis  and  Co.,  supended  their  payments. 
On  the  14th  October,  1822,  the  plaintiff  wrote  and  sent 
to  Inglis  and  Co.,  a  letter,  of  which  the  following  is  an 
extract : — 

"  Montreal,  14th  October,  1822. 
Messrs.  Inglis  8c  Co., 
Sirs, 

Your  sundry  favours  of  the  23rd, 
27th,  and  30th  July,  and  13th,  23rd,  26th,  and  29th 
August,  came  duly  to  hand ;  that  of  the  23rd  July,  cover- 
ing account  current,  has  been  examined  and  found  correct, 
to  the  exception  of  the  outstanding  debts  of  1804,  remark- 
ed every  year.  Yours  of  the  13th  August,  conveying  the 
melancholy  tidings  of  the  death  of  your  senior,  my  old  and 
much  lamented  correspondent,  for  whose  loss  I  am  fully 
sorry,  and  feel  confident  the  survivors  will  do  me  eveiy 
justice  that  my  long  confidence  in  that  concern  merits.'' 

On  the  16th  February,  1823,  the  plaintiff  wrote  and  sent 
to  IngKs  and  Co.,  another  letter,  of  which  the  following  is 
an  extract : 

*'  Montreal,  16th  February,  1823. 
'  Messrs.  Inglis  &  Co., 
Sirs, 

As  the  late  firm  of  Inglis,  BiUce, 
and  Co.,  are  bound  to  me  for  part  of  the  heavy  sums  due 
to  me,  I  request  you  vnll  send  me  a  statement  of  that  part 
of  the  amount,  and  also  that  part  due  to  me  by  Inglis  and 
Co.  David  David." 

To  which  letter  Inglis  and  Co.  returned  an  answer 
to  Mr.  David,  at  Montreal,  dated  London,  3rd  April, 
1823,  of  which  the  following  is  an  extract : — *'  We 
thank  you  for  the  assurance  of  your  continued  confi- 
dence and  good-will  during  the  present  unsettled  state 
of  the  house,  and  particularly  of  the  question  respecting 
the  respective  liabilities  of  the  old  and  ilew  firms.    We 
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axe  adyised  not  to  attempt  a  separation  of  any  aocounts.  1826. 
You  will,  we  doubt  not,  agree  in  this ;  but  for  your  infor-  n^'^^ 
mation  in  the  mean  time,  we  hand  herewith  a  transcript  v. 

of  the  account  open  as  it  stands  in  our  books/' 

IngUs  and  Co.  also  sent  to  the  plaintiff,  inclosed  in  the 
last-mentioned  letter,  a  sketch  of  a  further  account  cur* 
rent.  On  the  27th  May,  1823,  a  commission  of  bankrupt 
issued  against  the  defendants,  J.  JS.  Inglis,  and  J.  Inglisp 
under  which  they  have  been  duly  found  and  declared 
bankrupts,  and  obtained  their  certificates.  The  new  firm 
continued  in  credit,  and  carried  on  business  to  a  great  ex- 
tent, firom  the  time  when  the  defendant  Ellke  retired,  till 
the  death  of  John  Inglis,  having  made  payments  during 
that  time  to  the  amount  of  1,847,000/.  A  witness,  who 
had  been  a  clerk  in  the  house  of  Inglis  and  Co.,  examined 
on  the  part  of  the  defendant,  stated,  that  if  the  plaintiff 
had  drawn  upon  the  new  firm  for  the  balance  of  his  ac- 
couDt,  due  at  the  time  of  the  retirement  of  the  defendant 
Ellice,  at  any  time  between  such  retirement  and  the  death 
of  Mr.  John  Inglis^  he  had  no  doubt  it  would  have  been 
paid.  Thei  sum  of  13,162/.  55.  8J.,  for  which  the  verdict 
passed,  is  the  balance  due  upon  the  account  of  the  30th 
June,  1821,  after  giving  credit  for  all  the  payments  made 
by  the  new  firm  of  Ingli$  and  Co.,  to  the  plaintiff,  or  on 
his  account,  without  taking  credit  for  any  payments  made 
by  the  plaintiff  to  the  new  firm. 

'  The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  entitled  to  recover.  If  the  Court  are  of 
that  opinion,  the  verdict  is  to  stand ;  otherwise,  a  new  trial 
is  to  be  granted. 

Campbell,  for  the  plaintiff.  There  is  no  ground  for  dis- 
turbing this  verdict ;  for  the  plaintiff  is  entitled  to  retain 
it,  upon  every  principle  of  law  and  justice.  Ellice  was 
clearly  liable,  as  a  principal,  for  the  balance  due  to  the 
plaintiff  up  to  the  30th  June,  1821,  and  the  only  question 
is,  when,  or  how,  did  he  become  discharged  from  that 
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1826.         liability  ?    The  alteration  in  the  firm  was  no  consideration 
for  a  release  to  Ellice,  because  the  plaintiff  gained  no 
additional  security  by  it ;  for  the  firm  was  only  diminished 
in  number,  one  partner  retiring  from  it,  and  no  other 
coming  in.    The  mere  transfer  of  the  account,  therefore, 
from   the  old  firm  to  the  new,  could  not  operate  as  a 
release  to  Ellice,  because,  even  if  it  was  intended  so  to 
operate,  of  which  there  is  no  evidence,  it  was  a  release 
without  consideration,  and  was  consequently  nudum  pac- 
tum, and  void.     It  will  perhaps,  be  said,  that  if  there  was 
no  benefit  attaching  to  the  plaintiff,  still  there  was  a  pre- 
judice incurred  by  Ellice,  and  that  the  latter  constituted  a 
good  consideration  for  the  release.     But  there  was  no  evi- 
dence that  Ellice,  upon  his  retiring,  left  any  of  his  own 
funds  in  the  hands  of  the  new  firm,  so  that  he  could  be 
prejudiced  by  the  plaintiff's  neglecting  to  draw  out  his 
balance  during  the  solvency  of  the  house ;  and  the  law 
will  never  allow  one  partner  to  retire,  perhaps  taking  with 
him  a  large  portion  of  the  capital,  leaving  the  remaining 
partners  to  pay  the  partnership  debts,  and  referring  the 
partnership    creditors  to  the    remaining-  partners  only. 
There  was    no  contract   for    relieving    Ellice  from  his 
original  liability  to  the  plaintiff;  there  was  no  act  done 
by   Ellice,  amounting  to  an  accord  and  satisfaction  to 
the  plaintiff;    the  dissolution    of  the  partnership  wai 
neither  the  one  nor  the  other ;  it  worked  no  prejudice  to 
Ellice,  it  conferred  no  benefit  on  the  plaintiff;  it  had  no 
effect  upon  their  previous  transactions,  or  upon  their  re- 
lative pre-existing  claims  and  liabilities.     Heath  v,  Perd- 
val  (a),  was  a  much  stronger  case  than  the  present,  and 
yet  is  an  authority  in  favour  of  the  plaintiff;  it  was  this: — 
Heath  held  a  bond  of  Percival  and  Evans,  who  carried  on 
business  in  partnership  together.    The  bond  carried  5  per 
cent,  interest.    A  dissolution  of  partnership  took  place, 
and  notice  was  given  that  all  who  held  bonds  or  notes 
should  come  in  and   receive  their  money,  or   look   to 
Evans  only  for  payment,  Percival  retiring  from  the  busi- 

(a)  1  P.  Wms.  682. 
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Dess.  Upon  this  notice  Heath  called  in  his  money^  but  i826. 
afterwards  oontinaed  it  with  Evans,  upon  his  subscribing 
his  bond  at  6  per  cent,  interest,  instead  of  five*  A  long  time  ^  v, 
afterwards  Evans  became  insolvent,  and  Heath  put  the  Ellice, 
bond  in  suit  against  PercivaFs  representatives*  They 
applied  to  a  court  of  Equity  for  relief,  but  it  was,  under 
these  confessedly  strong  circumstances,  denied ;  that  Court 
being  of  opinion  that  the  original  debt,  from  Percival  and 
J5vai»  jointly,  remained  unsatisfied.  Daniel  v.  Cross  (a), 
was  als9  a  case  in  equity.  There,  bankers,  upon  a  deposit 
of  money  with  them,  gave  notes  bearing  interest ;  the 
partnership  was  dissolved  ;  one  of  the  partners  soon  after- 
wards died,  and  his  creditors  were  called  by  advertise- 
ment :  another  partnership  was  formed  by  the  survivors 
and  others,  who  re-issued  notes  of  the  former  partnership, 
and  paid  the  interest  of  the  deposit  notes  for  n^ar  two 
years,  when  they  failed  :  and  it  was  held,  that  the  assets 
of  the  deceased  partner  were  not  discharged,  for  the  notes 
were  securities  for  money  borrowed  by  the  partners,  and 
a  receipt  of  interest  from  the  surviving  partner,  no  matter 
whether  a  new  partnership  or  not,  could  not  discharge  the 
estate  of  the  deceased  partner.  Bedford  v.  Deakin  (6),  was 
a  case  in  this  Court,  and  the  decision  there  proceeded  upon 
the  same  principle.  There,  one  of  three  partners,  aft;er 
a  dissolution  of  partnership,  undertook  by  deed  to  pay  a 
particular  partnership  debt  on  two  bills  of  exchange,  and 
that  was  communicated  to  the  holder,  who  consented  tp 
take  the  separate  notes  of  the  one  partner  for  the  amount, 
reserving  his  right  against  all  three,  and  retainii^  pos-, 
session  of  the  original  bills :  and  it  was  held,  that  the 
separate  notes  having  proved  unproductive,  he  might  still 
resort  to  his  remedy  against  the  other  partners,  and  that 
the  taking  under  such  circumstances  the  separate  notes, 
and  even  afterwards  renewing  them  several  times  succes- 
sively, did  not  amount  to  satisfaction  of  the  original  joint 
debt.     Bayley,  J.,  there  said,  ''all  the  dir^^e  partners 

(a)  3  Vesey,  277.  (6)  2  B.  &  Ai  3l2k 
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1826.  originally  were  jointly  liable  to  this  debt ;  and  no  arrange^ 
ment  between  themseWeB  can  vary  the  right  of  the 
creditor :"  and  Holroyd,  J.,  BSdd,  **  the  agreement  between 
the  three  partners  cannot  vary  the  plaintiff's  right,  even 
though  it  was  communicated  to  him."  These  expressions 
are  directly  applicable  to  the  present  case ;  and,  in 
principle,  it  is  impossible  to  distinguish  the  one  case  frcHn 
the  other.  Lodge  v.  Dicas  (a),  is  another  authority  to  the 
same  effect.  There,  upon  the  dissolution  of  a  partnerahipi 
it  was  agreed  between  the  partners  that  one  of  them 
should  take  upon  himself  to  discharge  a  debt  to  A« :  A. 
was  informed  of  this,  and  expressly  agreed  to  exonente 
the  other  partners  from  all  responsibility ;  yet  it  was  hetd, 
that  these  circumstances  did  not  constitute  any  defence  to 
the  latter  in  an  action  by  A.  against  both  partners.  New- 
inarch  v.  Clay  {b),  will  perhaps  be  cited  on  the  other  side, 
but  has  in  reality  no  application,  because  that  was  merely 
a  question  of  a  specific  appropriation  of  a  paym^it,  in 
discharge  of  a  particular  debt,  by  a  creditor,  and  not  a 
question  of  the  general  liability  of  a  retired  partner ;  the 
cases,  therefore,  are  materially  different. 

Tindal,  contri.  The  circumstances  of  this  case  amoant 
in  substance  to  a  receipt  of  the  debt  by  the  plaintiff  from 
the  old  firm,  and  a  loan  of  the  amount  by  him  to  the  new 
firm ;  or  to  an  accord  and  satisfaction  to  the  plaintiff,  for 
a  good  consideration,  as  against  the  defendant.  First,  if 
the  money  had  actually  passed,  though  but  for  a  moment, 
from  the  old  firm  to  the  plaintiff,  and  then  had  repassed 
from  the  plaintiff  to  the  new  firm,  there  would  have  been 
no  doubt  in  the  case ;  and  in  substance  and  effect  it  is 
clear  that  it  did  so  pass  and  repass.  The  circular  letter 
informs  the  plaintiff  that  the  new  firm  are  ''  to  assume  the 
funds,  and  to  charge  themselves  with  the  liquidation  of  the 
partnership  debts,''  of  which  his  was  one.  To  this  he 
assents,  and  himself  proposes, ''  that  the  accounts  shall  be 
transferred  as  soon  as  he  receives  his  account  current,  and 

(a)  3  B.  ft  A  611.  {b)  14  East,  249. 
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an  account  opened  for  the  newfirm."     His  account  cur-         i826. 
rent  is  sent  to  him,  balanced,  and  ''  carried  to  his  credit 
in  a  new  account  with  the  new  firm ;"  so  that  the  transfer 
of  the  account  is  made  with  the  knowledge  and  consent  of 
all  the  parties,  and  is  expressly  ratified  by  the  plaintiff,  who 
afterwards  says,  '^  the  account  current  with  your  late  firm  is 
received;  have  transferred  in  a  new  account  with  your  pre- 
sent firm."     Shortly  after  this  he  draws  to  a  large  amount 
upon  the  new  firm,  dealing  with  them  as  his  agents,  and 
shewing  that  he  considered  them,  and  them  only,  as  his 
debtors.  The  new  firm  continued  solvent  for  several  months 
longer,  and  it  was  proved  that  if  the  plaintiff  had  at  any 
moment  drawn  u}X)n  them  for  the  full  amount  of  his  debt,  it 
would  have  been  paid.  From  such  a  state  of  facts,  and  from 
such  a  line  of  conduct,  it  is  impossible  to  doubt  that 
both  parties  intended  and  understood  the  transaction  to 
be,  a  receipt  of  the  debt  from  the  old  firm,  and  a  loan  of 
the  amount  to  the  new  firm.     If  so,  the  defendant  is  re- 
leased from  his  original  liability,  for  an  agreement  for  such 
a  purpose  may  be  lawfully  made,  and  has  been  repeatedly 
sued  upon.     Browning  v.  Siallard{a),  is  a  case  in  point. 
There,  A.  sold  goods  to  B.,  who  being  unable  to  pay  for 
them,  transferred  them  to  C.,who  promised  A.  to  pay  him 
for  them  :  and  it  was  held,  that  this  amounted  to  a  new 
sale  by  il.  to  C,  and  was  not  a  mere  promise  by  C.  to  pay 
the  debt  of  B.     Wade  v.  WiUon  (6),  is  an  authority  to 
shew  that  there  may  be  a  constructive  loan  such  as  is  con- 
tended to  have  taken  placb  here.     It  was  there  held,  that 
if  ji.  is  indebted  to  B.,  and  B.  is  indebted  to  C,  and  C. 
agrees  for  an  usurious  consideration  to  accept  A.  for  his 
debtor  instead  of  J3.;  this  may  be  laid  to  be  for  an  usurious 
loan  of  so  much  money  from  C  to  A. ;  and,  that  the  con- 
tract may  be  laid  as  for  a  forbearance  to  A.  alone,  who 
was  the  real  debtor,  although  B.  had  joined  with  him  in 
the  security  given  to  the  lender.      Israel  v.  Douglas  (c) ; 

(a)  5  Taunt.  450.  (b)  1  East,  195. 

(0  1  U.  &  Bl.  239. 
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Surtles  T.  Hubbard  (a) ;  and  Hodgion  y,  Anderson  (b) ;  are 
all  examples  of  similar  decisions.    Then,  secondly,  there  is 
a  good  consideration  here  for  the  release  to  the  defendant, 
arising,  first  from  a  benefit  coming  to  the  plaintiff,  md 
secondly  from  a  detriment  coming  to  the  defendant.     The 
plaintiff  derived  a  benefit,  inasmnch  as  he  was  after  this 
arrangement  allowed  to  draw  upon  the  new  firm  for  more 
than  he  had   in  their  hands,  independently  of  such  ar- 
rangement ;   and  the  defendant  suffered  a  detriment,  be- 
cause he  left  funds  of  his  own  in  the  hands  of  the  new 
firm,  which  he  certainly  would  have  drawn  out,  if  he  had 
considered  himself  liable  to  the  debts  of  the  old  firm. 
[Abbottf  C.  J.     There  is  no  evidence  that  the  defendant 
left  any  funds  in  the  hands  of  the  new  firm].    The  facts  of 
the  case  most  clearly  imply  that  he  did  so ;    for  he  must 
have  had  funds  in  the  house  when  he  retired,  and  it  is  not 
stated  that  he  withdrew  any  from  it ;  and  the  language  of 
the  circular  letter,  which  states  that  the  new  firm  will 
assume  the  funds,  as  clearly  means  the  joint  funds,  upon 
which  the  old  firm  had  traded.     [Abbott,  C.  J.     But  eren 
if  there  was  an  agreement,  either  express  or  implied,  such 
as  you  rely  upon ;   still  there  was  no  such  consideration 
as  would  make  it  operate  as  an  accord  and  satisfaction  ; 
for  the  plaintiff  acquired  no  fresh  security,  and  no  new 
debtor;    he  lost  a  debtor,  and  pro  tan  to,  his  security  was 
diminished].   At  least  the  defendant  sustained  a  detriment 
by  the  arrangement,  and  that  is  a  sufficient  consideration. 
All  the  cases  cited  on  the  other  side  are  distinguishable 
from  the  present  in  that  respect.     In  Gough  v.  Davies  (c), 
there  was  no  transfer  of  the  debt,  and  no  notice  of  such 
transfer  to  the  creditor,  and  yet  it  was  held  there,  that  if  a 
balance  had  been  struck,  and  carried  to  the  new  account, 
with  the  knowledge  and  consent  of  the  plaintiff,  that  would 
have  constituted  an  agreement  to  release  the  old  firm. 


(a)  4  Esp.  203. 


(b)  Ante,  vol.  t.,  735. 
(f)  4  Price,  200. 
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IBayley,  J.    But  there>  a  new  partner  was  introduced,        1826. 
which  essentially  distinguishes  that  case  from  the  present]. 

The  case  was  argued  on  a  former  day  in  this  term,  when 
the  Court  took  time  for  consideration.  Judgment  was 
now  delivered  by 

Abbott^  t!.  J.,  who  after  recapitulating  the  facts  of  the 
case^  thus  proceeded.     Upon  this  state  of  facts,  we  are  all 
of  opinion  that  the  plaintiff  is  entitled  to  recover.     It  was 
contended,  on  the  part  of  the  defendant,  that  the  transfer  of 
the  plaintiflfs  account  from  the  old  firm  to  the  new  with  his 
knowledge  and  consent,  coupled  with  the  correspondence 
which  then  took  place  between  him  and  the  new  firm, 
and  the  dealings  which  they  afterwards  had  together, 
amounted  to  an  agreement  on  his  part  to  accept  the  new 
firm  as  his  sole  debtors,  and  thereby  operated  as  a  release 
of  the  defendant's  prior  liability :    and  some  cases  were 
cited,  and  relied  upon  as  supporting  that  argument.   With 
respect  to  those  cases  it  is  sufficient  to  observe,  that  in  all 
of  them  there  was  a  new  partner  introduced  into  the  firm, 
or  a  new  debtor  acquired  by  the  creditor,  so  that  his  secu- 
rity was  either  increased,  or,  at  least  was  not  diminished ; 
whereas  here,  the  only  alteration  is  the  retirement  of  one 
partner  from  the  firm,  so  that  the  creditor  lost  a  debtor, 
and  had  his  security  so  far  diminished.   Even  if  the  plain- 
tiff can  be  considered  as  consenting  to  accept  the  new  firm 
as  his  debtors,  and  to  release  the  defendant,  still  unless  there 
was  some  consideration  for  such  an  agreement,  it  would  be 
nudum  pactum,  and  could  not  be  binding  on  him.    We 
are  of  opinion  that  there  was  no  consideration  for  such  an 
agreement  in  this  case.     In  the  shape  of  benefit  to  the 
plaintiff,  there  clearly  was  none,  as  I  have  already  shewn ; 
and  in  the  shape  of  detriment  to  the  defendant,  we  also 
think  there  was  none,  for  there  was  no  evidence  that  he 
left  any  ftinds  in  the  hands  of  the  new  firm,  which  was  the 
only  mode  in  which  he  could  be  injured  by  the  plaintiff's 
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1826.  neglecting  to  draw  out  his  balance  in  their  hands.  Upon 
these  short  grounds,  we  think  the  verdict  found  for  the 
plaintiff  was  right,  and  that  he  is  entitled  to  retain  it. 

Judgment  for  the  plaintiff. 


Friday 
Zd  February.  BoTTOMLY  t?.   BOVILL. 

Policy  on  a  A.SSUMPSIT  on  a  policy  of  insurance  on  the  ship 
xJSfontoSeto  Bronq}ton  "  from  London  to  New  South  Wales,  and  from 
Swuh  WaUs,    thence  to  all  ports  and  places  in  the  East  Indies  or  South 

and  from  .        ,  •  ^  i-i  i      . 

thence  to  all     America,  with  liberty  to  take  m  and  land  goods  and  pas- 

^^^^i^'the  ^*^S®^'  ^^  ^  ^^^^  backwards  and  forwards,  and  for- 
jEtttt  IndieSf  or  wards  and  backwards ;  premium  80s.  per  cent,  to  retum 
ShUlJ^o  29*.  6d.  if  the  voyage  ends  at  New  South  Wales,  and 
take  inand  land  165.  6d,  if  the  voyage  ends  at  South  America.^    Plea. 

goods  and  pas-  •  ^    .  i  .       , 

sengers,  andl  to  ^^^  assumpsit,  and  issue  thereon.  At  the  trial,  before 
wSs^and"  ^**^"'  ^-  ^"  ^*  ^^^  London  adjourned  sittings  after 
forwards,  and  Hilary  term,  1825,  the  case  was  this.    The  ship  sailed, 

£S<b/^  ^^^^^  ^^  P^^^y  ^^  question,  from  London  to  New  Soutk 

On  arriving  at  Wales,  with  convicts,  and  arrived  there  in  safety  in  April, 

Wdesy  the  ^^^'    During  her  stay  there,'  the  captain  received  in- 

caotain  was  structions  from  the  owners  to  proceed  as  soon  as  possible 

ordered  by  his  .     j-  tit     ^     , 

owners  to  pro-  "P^n  a  trading  voyage  to  New  Zealand,  and  from  thence 

todingvoyage  *''^^^  ^  ^^^*  Atnerica.  Instead  of  obeying  these  in- 
to  New  Zea-     structions,  the  captain  took  on  board  a  party  of  mission- 

th^Sce  dl^t™  ^"®®  ^™^  ^^^  ^^  Zealand,  and  proceeded  with  them 

to  South  Ame-  only  to  that  place,  and  from  thence  set  out  on  his  return 

ceeded  to  ^lew  ^  ^^^   South   Wales,  with  the  intention  of  then  pro- 

2ea^emrf  with  ceeding  from  thence  upon  a  trading  voyage  to  South 

and  was  re-  America;  but  on  the  retum  voyage  from  New  Zealand  to 

t'hie ftL,  ^^  *^"^*   ^«^*'   ^"^  ^^f^'«  *«  trading  voyage  had 

&mth  Waksy  when  the  ship  was  totally  lost:^Held,  that  the  sailing  from  New  South 
fVales  to  New  -Siwtond,  and  back,  was  a  deviation  from  the  voyage  insured,  by  which  the 
insurers  were  discharged.  o  #   / 
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been  commenced/the  ship  was  totally  lost.  The  plaintiflTs  1836. 
interest  under  the  policy,  the  defendant's  subscription  of 
it,  and  all  the  formal  parts  of  the  case  were  admitted. 
The  question  was,  whether  the  voyage  from  New  Zealand 
to  New  Souih  Wales  and  back,  not  having  been  undertaken 
in  furtherance  of  the  trading  voyage,  and  having  been  con-^ 
trary  to  the  instructions  of  the  owners,  was  or  was  not  a 
deviation  from  the  voyage  insured  by  the  policy.  The 
Lord  Chief  Justice  was  of  opinion  that  it  was  a  deviation, 
and  the  jury,  upon  that  ground,  and  under  his  directions, 
found  a  verdict  for  the  defendant. 

Scarlett,  in  Easter  term  last,  obtained  a  rule  nisi  for  a 
new  trial;  against  which, 

Marryat,  Gurney,  and  Maule,  now  shewed  cause.    The 
voyage  from  New  South  Wales  to  New  Zealand  and  back, 
was  clearly  a  deviation,  for  it  was  undertaken  expressly 
against  the  directions  of  the  ship's  owners,  and  Was  from 
first  to  last  wholly  unconnected  with  the  object  of  the 
parties  and  the  voyage  meant  to  be  protected  by  the 
policy,  namely,  a  trading  voyage  from  Nine;  Souih  Wales 
to  South  ^America,  or  to  the  East  Indies.    In  Rucker  v. 
Allnutt  {a),  it  was  held  that  under  a  policy  of  insurance 
at  and  from  London  to  any  ports  or  places  in  the  Baltic, 
backwards  and  forwards,  with  leave  to  touch  and  stay  at 
any  ports  and  places,  for  all  purposes  whatsoever ;   the 
assured  might  wait  at  any  port  for  information  as  to  what 
port  in  the  Baltic  the  ship  might  proceed  to  vnth  safety ; 
because  that,  under  the  particular  circumstances  of  the 
case,  was  one  of  the  objects  of  the  adventure.    In  Mellish  v. 
Andrews  {b),  it  was  held,  that  a  policy  of  insurance  at  and 
from  London  to  the  ship's  discharging  port  or  ports  in  the 
Baltic,  with  liberty  to  touch  at  any  port  or  ports  for  orders, 
did  not  warrant  the  assured,  after  having  touched  at  C.  for 
orders,  and  gone  on  to  5.,  a  more  distant  port,  in  re- 

(a)  15  East,  378.  (h)  16  East,  312. 
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1836.        toaching  at  C.  for  orders.    In  a  subsequent  case,  between 
J^^^^^      the  same  parties  (a),  the  policy  was  at  and  from  London  to 
V.  the  ship's  discharging  port  or  ports  in  the  Baltic,  with 

HoviLL.       liberty  to  touch  at  any  port  or  ports  for  orders,  or  any  other 
purpose,  and  to  touch  and  stay  at  any  ports  or  pbces 
whatsoever  and  wheresoever:    and  it  was  held  that  the 
ship  having  touched  at  C.  for  orders,  and  gone  on  to  5*, 
a  more  distant  port,  for  further  orders,  and  kaving  received 
orders  at  S.,  because  it  was  unsafe  to  land  there,  to  return 
to  C,  and  wait  for  orders;  might  return  to  C.  without 
being  guilty  of  a  deviation ;  it  being  found  that  she  went 
to  5.  for  orders  in  the  prosecution  of  her  voyage,  and  re- 
turned to  C.  to  obtain  orders  as  to  thcfortlier  progreu  of 
her  voyage.    In  Hammond  v.  Reid(Jb),  the  policy  ms 
from  Para  to  New  York,  with  leave  to  call  at  any  of  the 
Windward  and  Leeward  islands  on  the  passage,  and  to 
discharge,  exchange,  and  take  on  board  the  whole  or  any 
part  of  any  cargo  at  any  ports  or  places,  particularly  it 
all  or  aAy  of  the  Windward  and  Leeward  islands,  without 
being  deemed  any  deviation:   and  the  ship  having  pro- 
ceeded to  two  of  the  Leeward  islands, /or  a  purpose  unam- 
nected  with  the  voyage,  it  was  held  a  deviation.   In  Solh/  v. 
Whitmore  (c),  the  ship  was  insured  at  and  from  Hull  to 
her  port  or  ports  of  loading  in  the  Baltic  sea  and  Gtdfk 
of  Finland,  with  liberty  to  proceed  to,  and  stay  at  any 
port  or  ports  whatsoever,  for  any  purpose,  particularly 
Elsinore  and  Danzig,  to  deliver  goods,  Pillau  being  her 
port  of  loading,  and  it  was  held  a  deviation.     These  are 
all  decisive  authorities  to  shew,  that  the  voyage  upon 
which  the  ship  was  lost  in  this  case,   was  a  deviation 
from  the  voyage  insured ;  and  the  definition  given  by  two 
writers  on  the  subject  of  a  deviation,  goes  the  same  length, 
for  they  define  it  to  be  a  voluntary  departure,  without 
necessity,  from  the  usual  course  of  the  voyage  insured  (<0» 

(a)  MeUuh  ▼.  Andrews,  2  M.  &  S.  27.    (b)  4  B.  &  A.  72. 
(c)  5  B.  &  A.  45.  {d)  MankaU  on  Imwrent€,  ii. 

393.     Fork  on  Inturance,  335. 


HILARY  TERM,  SIXTH  AND  S£V£NTH  GEO.    IV. 

which  the  sailing  to  New  Zealand  here  certainly  was. 
But,  even  admitting  that  this  is  not,  strictly  speaking, 
a  deviation  from  tlie  voyage  insured,  still,  it  is  an  aban- 
donment of  that,  and  an  adoption  of  a  different  voyage, 
and,    if   so,  th^  underwriters    are    equally  discharged. 
That  was  expressly  laid  down  in  Wooldridge  v.  Boydell 
(a).    There  a  ship  insured  from  Maryland  to  Cadiz,  ap- 
peared by  her  papers  to  have  had  a  different  voyage  in  view, 
and  was  captured  in  the  track  to  both  places,  before  she 
had  arrived  at  the  dividing  point ;  and  it  was  held  that 
this  was  no  deviation,  but  a  different  voyage,  and  that  the 
insurers  w^re  discharged.     And  that  decision  was  after- 
wards recognized  and  confirmed  in  Way  v.  Modigliani  (6), 
where  it  was  held,  that  if  a  ship  insured  from  a  certain 
time  sails  before  that  time  on  a  different  voyage  from  that 
insured,  the  assured  cannot  recover,  though  she  afterwards 
gets  into  the  course  of  the  voyage  described  in  the  policy, 
and  is  lost  after  the  time  when  the  policy  was  to  have  at» 
tached.     BulUr,  J.,  there  said,  '^  The  voyage  iifbured  is 
firom  a  port  in  Newfoundland  to  England,  whereas,  this 
vessel  sailed  to  the  Banks,  which  is  a  different  voyage. 
This  point  has  been  already  decided  by  the   case    of 
Wooldridge  v.  Boydell,  where  it  was  held,  that  if  a  ship 
insured  for  one  voyage,  sail  upon  another,  although  in  the 
same  track  part  of  the  way,  and  she  be  taken  before  the 
dividing  point  of  the  two  voyages,  the  policy  is  dis- 
chai^d.    That  was  a  stronger  case  than  the  present,  for 
there  the  very  intention  of  sailing  upon  a  different  voyage 
than  that  insured,  vacated  the  policy :  here  she  actually 
went  and  fished   upon  the  Banks  after  she  sailed  from 
port.''    Besides,  the  policy  must  be  construed  according 
to  the  intention  of  the  parties,  and  it  is  perfectly  clear, 
from  the  amount  of  the  premium,  the  language  of  the 
contract,  and  the  conduct  of  the  partiejs,  that  there  was 
no  intention  to  insure  the  risk  in  the  course  of  which  the 
ship  was  lost     Upon  all  these ;  grounds,  therefore*,  it  i^ 

(«)  1  Doug.  16.  (6)  2  T.  R.  30. 
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1826.        plsiin  that  the  defendant  in  this  case  is  released  from 
^■^v^*^      liability,  and  that  this  rule  must  be  discharged* 

Bottom  LT 

V. 

Bovi  LL.  Scarlett,  Campbelh  and  jF.  Pollock,  contA.    The  amount 

of  the  premium,  and  the  supposed  intention  of  the  parties* 
cannot  be  taken  into  consideration  by  the  Court  in  de* 
ciding  this,  which  is  purely  a  question  of  law,  namely, 
what  is  the  legal  construction  and  effect  of  the  policy. 
The  language  of  the  policy  in  every  one  of  the  cases  cited 
was  materially  different  from  the  language  of  the  policy  ia 
this  case ;  no  one  of  them,  therefore,  is  in  point  with,  or 
cm  authority  for  the  decision  of,  the  present  case:   for 
erery  contract  must  be  construed  according  to  its  own 
particular  terms  and  import,  without  reference  or«nalogy 
to  those  of  others.    When  the  extremely  large  and  com* 
prehensive  terms  of  this  policy  are  considered,  it  will  ap- 
pear that  there  has  been  neither  a  deviation  from,  nor  an 
abandonment  of,  the  voyage  insured  in  this  case.     [Ba^ 
kjff  J.  *In  order  to  make  the  insurer  liable,  the  ship  most 
be  in  the  prosecution  of  the  voyage  insured,  at  the  time 
when  she  is  lost.    The  voyage  insured  here  is  from  Nem 
South  Wales  to  South  America  or  the  East  Indies.    Can 
it  be  said  that  the  ship  was  in  the  prosecution  of  either  of 
those  voyages,  when  she  was  returning  from  New  Zealand 
to  New  South  Wales  T\    She  was  saiUng  **  backwards  and 
forwards,  and  forwards  and  backwards,  to  and  from  ports 
and  places  between  ^ew  South  Wales  and  South  America 
or  the  East  Indies"  within  both  the  letter  and  the  spirit 
of  the  policy ;  she  had  not  yet  made  her  election  to  which 
of  her  two  ultimate  destinations  she  would  go,  nor  was 
she  bound  to  do  so :  she  had  a  perfect  right  to  sail  "  back- 
wards  and  forwards,  and  forwards  and  backwards,''  in  the 
meantime,  and  to  be  protected  by  the  policy  in  so  doing. 
Those  are  the  important  words  which  distinguish  this  case 
from  all  that  have  been  cited ;  and  that  distinction  has 
been  recognised  and  allowed ;  for  in  MeUish  v.  Andrews  (a), 

(a)  16  East,  313. 
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where   it  was  held,  that   the  retouching   at  one   port,        i826. 

after  having  gone  from  thence  to  a  more  distant  port,  was 

a  deviation ;  it  was  further  held,  that  if  the  policy  had  V. 

been  to  any  and  all  ports  and  places  in  the  Baltic,  forwards      ^^'^^ 

and  backwards,  and  backwards  and  forwards,  it  would 

have  been  otherwise.    That  is  an  express  decision  in  favour 

of  the  present  plaintiiF :  and  upon  that  authority  it  seems 

to  follow,  that  the  present  action  is  maintainable* 

Abbott,  C.  J. — I  think  it  is  impossible  to  say  that  this 
vessel  was  prosecuting  the  voyage  insured,  or  acting  in  any 
degree  in  connection  with  the  objects  of  thfit  voyage^ 
within  the  language  or  meaning  of  the  policy ,  when  she 
was  sailing,  for  it  is  not  pretended  that  she  was  ^*  trading'' 
from  New  South  Wales  to  New  Zealand,  and  from  New 
Zealand  h9Lc\i  to  New  South  Wales,  in  which  latter  trip  she 
was  lost.  I  was  of  that  opinion  at  the  trial,  and  I  am  of 
the  same  opinion  now.  The  words  of  the  policy  are  large, 
undoubtedly,  but  they  must  be  taken  to  have  been  used 
with  a  reasonable  intent,  and  a  reasonable  import  must  be 
given  to  them.  In  order  to  bring  this  loss  within  the 
policy,  it  must  be  contended  that  the  ship  was  at  liberty 
to  make  intermediate  voyages,  totally  unconnected  with 
her  ultimate  destination,  between  her  arrival  at  New  South 
Wales  and  her  setting  out  for  South  America  or  the  East 
Indies.  I  think  she  had  no  such  liberty,  and  that  it  would 
be  putting  a  very  forced  and  unreasonable  construction 
upon  the  policy  to  hold  that  she  had.  I  think  her  liberty 
was  confined  to  the  accomplishment  of  the  object  of  her 
ultimate  destination,  which  was  a  trading  voyage  from 
New  South  Wales  to  South  America,  or  to  the  East  Indies, 
She  was  clearly  not  pursuing  the  accomplishment  of  that 
object,  in  taking  a  party  of  missionaries  from  New  South 
Wales  to  New  Zealand;  much  less  was  she  pursuing  it,  in 
returning  from  New  Zealand  to  New  South  Wales.  There 
was  clearly  a  deviation,  therefore,  from  the  voyage  insured, 
and  the  effect  of  that  is  to  discharge  the  underwriters. 
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Batlby,  J. — I  am  also  of  opinion  that  this  is  a  plain 
case  of  deviation  from  the  voyage  insm^.  This  was  not 
a  time  policy^  but  a  policy  covering  a  particular  voyage; 
and  the  ship  was  not  in  any  degree  engaged  in  the  pro- 
secution of  that  voyage  when  she  was  lost.  Itisqaite 
clear,  from  the  amount  of  the  premium,  that  the  paitieB 
did  not  intend  to  give  the  ship  the  liberty  which  it  is  con* 
tended  she  had  ;  and  if  we  were  to  constfue  the  policy  in 
the  mode  suggested  on  the  part  of  the  plaintiff,  we  should 
be  imposing  upon  underwriters  an  unlimited  and  indefi- 
nite liability,  instead  of  a  certain,  limited,  and  defined 
one ;   which  would  be  most  unreasonable. 


HoLROTD,  J.,  concurred. 
LiTTLEBALB,  J.,  was  goue  to  chambers. 


Rule  discharged. 


After  the 
determination 
of  the  Court, 
upon  a  rule 
nisi,  for  a 
mandamus, 
the  Question 
decided,  can- 
not be  asain 
discussed,  as  a 
special  case, 
until  there  is  a 
return  made 
to  the  writ. 


The  King  v.  The  Justices  of  the  Borough  of 

Leicester. 

JLAST  term  the  Court  decided  on  motion,  that  a  manda- 
mus would  lie  to  the  justices  and  the  clerk  of  the  peace 
of  a  borough,  to  permit  the  attorney  on  behalf  of  certain 
persons,  contributors  to  the  county  rate,  to  inspect  and 
take  copies  of  the  last  two  rates  made  for  the  borough,  and 
all  orders  made  for  the  expenditure  of  the  same,  and  the 
several  orders  of  sessions  made  thereon,  and  all  other  pro- 
ceedings, and  documents  relating  thereto  (a). 

Tindal  now  moved  to  set  down  a  special  case  for  argu- 
ment, for  the  purpose  of  having  the  question  so  decided, 
more  solemnly  determined,  but 

(a)  Vide  ante  p.  370. 
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The  Court  said,  this  eoald  not  be  permitted.    The        lese. 
justices  might  make  their  return  to  the  mandamus,  and     ^  \^' 

xb6  IklffO 

then  the  question  might  be    discussed^   but  the  Court  9 

having  alieady  determined  the  question  on  the  rule  nisi,  2?l/icmtw? 
they  could  not  suffer  it  to  be  again  discussed,  until  a  vetum 
was  made. 

Tindaliock  nothing  by  his  motion. 


•n  w»  Ffidavj 

Edwards  v.   BowEN.  3rd  February. 

X  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  cause      This  Court, 
why  a  writ  of  certiorari  which  he  had  sued  out  to  remove  1?  *^  ^^^ 

"^  ,         ,  ,  t»on,  will  not 

the  proceedings  in  an  action  of  replevin  from  the  sheriff's  allow  the 
court  of  Caarmarthen  into  this  Court,  should  not  be  quashed.  mo^*a  reJ^ 
The  affidavit  upon  which  the  rule  was  obtained,  merely  ^n  5^^^  W 
stated  that  no  affidavit  had  been  filed  in  this  Court,  in  taitum,  from 
support  of  the  plaintiff's    application  for  the  writ  of  *^^ff*?^^ 

certiorari.  marthen  into 

this  Court; 
for  certiorari 

Taunton  and  Chilton  shewed  cause,  and  contended  that  lies  ofcoune 
the  writ  of  certiorari  had  issued  regularly.    In .  Goodrigkt  v.  nor  courts  of 
Dring{a),  it  was  held,  upon  a  motion  similar  to  the  pre-  recor^  and  the 

,  ..111'  •  sheriffs  court 

sent,  that  certioran  would   he  to  remove  an  ejectment  is  not  a  court 

cause  from  the  city  and  county   of  Norwich,  into  this  fjf  ^^^^^  ^^J 

J  •'  '  the  purposes 

Court;  and  there  Bayley,  J.,  said,  **  In  Tidd's  Practice  it  of  a  plaint  in 
is  laid  down  broadly  that  the  writ  of  certiorari  lies  for  the  propCT^^Jse 
removal  of  all  causes  from  inferior  courts."     So,  in  Pater-  w  to  remove 
son  V.  Eades  (£),  it  was  held,  that  certiorari  would  lie  to  the  court  of 
remove  an  ejectment  cause  from  the  mayor's  court  of  ^^^  ^sions 
Winchester  into  this  Court.     It  will  perhaps  be  urged  that 
this  cause  should  have  been  removed  by  writ  of  recordari 
facias  loquelam,  issued  out  of  the  court  of  Chancery ;  but 

(a)  Ante  vol.  ii.  407.  (b)  Ante  vol.  v.  445. 
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1836»  on  application  for  that  purpose  being  made  to  that  court, 
it  would  be  objected  that  there  being  no  cursitor  for  .Whales, 
it  could  not  be  possible  to  direct  the  writ  to  the  sheriff: 
80  that  unless  certiorari  lies,  there  will  be  no  mode  of 
removing  the  cause  at  all.  [Abbott  C.  J.  It  may  be  re- 
moved into  the  court  of  great  sessions].  The  plaintiff 
wishes  to  remove  it  into  this  Court,  and  he  is  entitled  to 
the  privilege  of  so  doing.  The  nature  of  the  action,  and 
the  description  of  the  court  in  which  it  is  brought,  are 
immaterial,  none  of  the  books  of  practice  notice  any  re- 
striction in  those  respects :  they  all  lay  it  down  generally 
that  certiorari  lies  to  remove  all  suits  from  all  inferior  courts, 
and  they  specially  mention  replevin  suits  as  removeable  by 
certiorari,  upon  motion.  Tidd,  394,  etseq.  6th  ed. ;  Gilb. 
Repl.  122,  149.  With  respect  to  the  cause  of  removal,  oo 
objection  can  be  raised  upon  that,  for  the  plaintiff  has 
sworn  that  the  title  to  the  land  will  come  in  question  in 
the  cause ;  and  though  it  certainly  has  been  held  that  a 
suit  cannot  be  removed  by  certiorari  from  a  county  palatine 
or  from  a  court  of  great  sessions  in  Wales,  without  some 
special  cause  assigned,  Zink  v.  Langton{a),  Williams  r. 
Thomas  (£),  Wilkinson  on  Replevin  (c) ;  yet  as  the  writ  is  a 
beneficial  writ,  slight  cause  has  been  always  held  sufficient, 
especially  where  the  removal  is  at  the  instance  of  the 
plaintiff:  Rex  v.  Eaton  (d),  Daniel  v.  Philips  (e),  Rer.  v. 
Jukes  if), 

Russell,  contrcl,  was  stopped  by  the  Court 

Abbott,  C.  J.— Mr.  Tidd*s  de^nition  of  the  writ  of  cer- 
tiorari is  this: — "The  writ  of  certiorari  is  a  writ  issuing 
sometimes  out  of  Chancery,  and  sometimes  out  of  the  King's 
Bench,  or  Common  Pleas ;  and  lieth  ^ere  the  king  would 
be  certified  of  any  record,  which  is  in  the  treasury,  or  in  the 

(a)  2  Doug.  748.  (b)  2  Doug.  750,  n, 

(c)  35.  (d)  2  T.  R.  89, 285. 

(0  4  T.  R.  499.  (/)  8  T.  R.  536. 
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Common  Pleas,  or  in  any  other  court  of  record'*  (a).  He 
therefore  confines  the  writ,  generally,  to  the  removal  of 
causes  from  inferior  courts  of  record ;  and  there  is  no  doubt 
that  the  general  rule  and  practice  has  been  so.  Now,  the 
sheriff'scourt,  (for  the  purpose  of  a  replevin  suit  commenced 
there  by  plaint)  is  clearly  not  a  court  of  record.  It  may  be 
matter  of  discretion  for  this  Court,  where  the  plaint  has  been 
removed,  as  in  this  case,  by  certiorari,  whether  they  will 
quash  the  rule  or  not,  as  some  of  the  authorities  cited 
shew ;  but  in  the  present  case,  I  think  we  ought  in  the 
sound  exercise  of  that  discretion,  to  quash  the  writ,  for  I 
see  no  reason  why  we  should  allow  the  plaintiff  to  come 
per  saltum  and  remove  his  suit  by  certiorari  from  the 
sheriflfs  court  into  this  court,  without  first  removing  it,  by 
recordari  facias  loquelam  into  the  court  of  great  sessions, 
which  is  a  fit  and  competent,  jurisdiction  for  the  trial 
of  it. 


7U 


1836. 

£d  WARPS 

BowEir. 


The  other  Judges  concurred . 


Rule  absolute. 


(a)  Tidd,  394,  6th  ed. 


Qh\.E  V.   LaUBIE   and  others.  4(A  Febrmiy. 

Prohibition.     The  declaration  stated  that  by  the      Whatever 

56  Geo.  3,  c.  159,  entitled,  "  An  act  to  limit  the  responsi-  shhTfo^^ "" 

bility  of  ship-owners  in  certain  cases,''  it  was  amongst  other  acomplislv- 
-  .  ,    J    ^,    ,  V  ment  of  the 

thmgs  enacted,  that  no  person  or  persons  who  was,  were,  or  objects  of  the 

should  be  owner  or  owners,  or  part  owner  or  owners  of  any  voyage  and 

,  .  adventure  in 

ship  or  vessel,  should  be  subject  or  liable  to  answer  for  or  which  she  is 

engaged,  be- 
longing to  the  owner,  constitutes  a  part  of  the  ship  and  her  appurtenances,  within  the  53 
Geo.  3,c.  159,  and  is  liable  for  damage  to  another  ship.    S.  1,  of  the  53  Geo,  3,  c.  159, 
is  to  be  construed  as  if  it  contained  the  words,  ^' with  all  her  appurtenances/'  like  s.  7. 

VOL.   VII.  3   a 
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1826.  make  good  any  loss  or  damage  arising  or  takiftg  pbce  by 
reason  of  any  act,  neglect,  matter  or  thing,  done,  omitted, 
or  occasioned,  without  the  fault  or  privity  of  snch  owner 
or  owners,  which  might  happen  to  any  otiier  ship  or  Tesael; 
or  to  any  goods,  wares,  merchandise,  or  other  tinng8,b»ig 
in  or  on  board  of  any  other  ship  or  vessel;  fdrther  than 
the  value  of  his  or  their  ship  or  vessel,  and  thelMigfat  due 
or  to  grow  due  for  and  during  the  voyage  whieh  liiiglit  be 
in  prosecution  or  contracted  for,  at  the  •time  of  the  lMq|>- 
pening  of  such  loss  or  damage ;  that  on  the^  Qib^^Mmrh^ 
-1820,  plaintiff  was  owner  of  a  ship  or  vessel  called  the 
Dundee,  then  sailing  on  ihe  high  seas>  boimd«on  a  certain 
voyage  to  the  Greenland  fisheries,  with  certain  fishing 
stores  on  board  thereof,  consisting  of  harpdmir,  lancei, 
spears,  and  whale-lines,  for  the  purpose  of  oateUng  whales 
and  other  fish  on  the  said  voyage,  and  caskk  and  cistens 
for  containing  the  oil  and  blubber  proceeding  from  the 
said  whales  and  other  fish ;  that  the  Dundee  did  there, 
without  the  fault  or  privity  of  such  owner,  come  hi  colli- 
sion with  and  sink  a  certain  other  ship  or  vessel  called  the 
Princess  Charlotte,  then  also  sailing  on  the  high  sess, 
bound  on  a  certain  voyage  to  the  port  of  London,  of  which 
ship  the  defendants  were  owners ;  that  defendants  entered 
an  action  in  the  High  Court  of  Admiralty,  and  thereupon 
the  Dundee,  her  tackle,  apparel.and  furniture,  were  valued 
at  the  sum  of  2,686/.^  and  the  fishing  stores  at  the  sum 
of  2,236/.,  and  bail  was  given  in  the  sum  of  9,00Ol., 
without  prejudice  to,  and  expressly  reserving,  the  questioo 
as  to  the  liability  of  the  plaintiff  in  such  action  beyond 
the  sum  of  2,686/.,  the  agreed  value  of  the  Dundee,  her 
tackle,  apparel,  and  furniture ;  that  although  €tte  court  of 
admiralty  had  no  power  or  authority  under  the  statute 
aforesaid,  or  any  other  statute  or  law  of  this  realm,  or 
otherwise,  to  make  the  fishing  stores  of  any  ship  or  vessel 
liable,  &c. ;  (pursuing  the  words  of  the  statute),  yet  the 
court  of  admiralty  had  decreed  the  said  fishing  stores  on 
board  the  Dundee  to  be  liable  to  contribution,  against  the 
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form  and  efiEect  of  the  said  statute ;  and  defendants  did        1826. 
not  coaaa  to' prosecute  their  suit  in  the  said  cour(  of  ad-      ^l^' 
miralty,  to  the  damage  of  plaintiff,  and  against  the  king's.  v. 

writ  of  prohibition  to  them  delivered ;  8^.  Plea,  that  a  ^  ^^^^^ 
consultation  ought  to  go«  because  the  said  fishing-stores 
were  and  are  part  and  parcel  of  the  said  ship  or  vessel, 
appurtenances  and  freight,  according  to  the  true  intent 
imd  meaning  of  the  said  statute,  and  that  the  value  of  the 
said  fishing-stores  did  form  part  of  the  value  of  the  said 
ship  or  vessel,  appurtenances  and  freight,  within  the  true 
intent  and  meaning  of  the  s&id  statute.  Issue  on  the 
plea.  At  the  trial  before  Abbott,  C.  J.,  at  the  London 
sittings,  the  jury  found  a  special  verdict,^  in  substance  as 
follows  :-r-At  the  time  of  the  passing  of  the  said  statute, 
the  fishing  ^stores  belonging  to  ^hips  employed  in  the 
Greenland  fisheries,  consisted  and  still  consist  of  harpoons, 
lances,  spears,  lines,  boats,  and  various  other  things, 
for  the  purpose  of  (hatching  whales  and  other  fish,  and  of 
casks  for  containing  and  bringing  home  the  blubber  and 
oil  proceeding  from  the  v?hales  and  other  fish  caught 
during  the  voyage ;  and  the  value  of  the  casks  was,  and 
generally  is,  one  half  of  the  whole  value  of  the  fishing 
stores.  In  the  outward  voyage  of  such  ships,  the  casks 
were  and  are  carried  out  on  board,  ready  for  receiving  the 
bltfbber  and  oil,  tod  are  used  for  several  voyages ;  but  in 
ships  employed  in  the  South  sea  fisheries,  which  are  pro- 
vided with  similar  fishing  stores,  the  staves  and  hoops  of 
the  casks,  were  and  are  carried  out  in  packs,  and  were  and 
are  made  up  into  casks  ioa  the  South  teas  ;  and  the  oil  ob- 
tained by  such  ships,' when  brought  home,  was  and  is  sold 
in  the'  casks,  the  purchaser  purchasing  and  paying  for  the 
casks  with  the  oil.  By  the  usage  of  trade,  where  policies 
of  insurance  have  been  effeoled  on  ships,  thehr  tackle, 
apparel,  munition,  and  furniture,  employed  in  the  Greeit- 
land  fisheries,  and  losses  have  happened  to  such  ships 
and  their  fishing  stores,  the  stores  have  not  been,  and  are 
not  covered  by  such  policies,  nor  has  a  loss  upon  the  fish- 
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1826.  ing  Stores  been  pitid  for  by  the  underwriters  of  ship» 
having  them  on  board,  and  when  a  particular  average 
loss  has  happened  upon  any  such  policy,  the  fishing  stores 
have  not  contributed  to  such  average ;  but  it  is  the  prac- 
tice that  such  fishing  stores  are  insured  by  separate  poli- 
cies or  separate  valuations ;  and  such  custom  and  usage  of 
merchants  existed  long  before  the  passing  of  the  statute. 
It  is  usual  for  ships  employed  in  the  Greenland  fisheries 
^during  the  fishing  seasons,  to  make  intermediate  voyages 
to  the  West  Indies  and  Honduras,  or  the  Baltic,  or  to  be 
used  in  the  coasting  trade  of  England,  and  when  such 
ships  go  such  intermediate  voyages,  or  are  so  employed  in 
the  coasting  trade,  the'  fishing  stores  are  all  landed  and 
left  behind ;  and  the  ships,  while  employed  in  the  Green- 
land fisheries,  are  in  all  respects  fitted  and  equipped  with 
tackle,  apparel,  boats,  and  stores  f^r  the  ordinary  purposes 
of  navigation,  and  have  every  thing  belonging  to  ordinaiy 
ships,  and  are  in  all  respects  capable  of  navigating  the  seas 
and  performing  voyages  independently  of  and  without  the 
fishing  stores.  According  to  the  usage  of  the  herring 
fishery  upon  the  east  coast  of  this  kingdom,  and  so  north- 
ward, the  owners  or  masters  of  the  ships  so  employed  have 
provided  one  share  of  the  nets  and  other  fishing  stores 
put  on  board,  and  the  crews  have  provided  the  remainii^ 
shares ;  but  when  such  ships  have  been  hired  by  merchants 
for  the  fishing  season,  as  has  frequently  been  the  case,  one 
share  of  the  nets  and  fishing  stores  has  been  provided  by 
the  owners,  another  by  the  crews,  and  the  remaindw  by 
the  merchants ;  and  the  usage  of  the  herring  fishery  was 
the  same  before,  and  at  the  time  of  the  passing  of  the 
statute 

Campbell,  for  the  plaintiff.  Upon  the  argument  of  this 
case  in  the  admiralty  court.  Lord  Stowell  certainly  was 
of  opinion  that  the  fishing  stores  of  the  Dundee  were  lia- 
ble as  well  as  the  vessel;  but  there  are  some  facts,  and 
especially  that  of  the  custom  and  u^age  of  trade,  for  the 
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fishing  stores  to  be  considered  separately  from  the  ships         1626. 
thonselves,  found  by  the  special  verdict  in  the  cause  in        g^^^' 
this  court,  which  were  not  brought  before  the  notice  of  that  v, 

learned  judge,  and  would  probably  have  induced  him  to  and^^en* 
form  a  different  opinion.  The  only  principle  upon  which 
the  fishing .  stores  can  be  held  liable,  is  by  considering 
them  as  part,  or  as  one  of  the  appurtenances  of  the  ship ; 
and  it  is  impossible  so  to  consider  them.  The  first  section 
of  the  earlier  statutes,  7  Geo.  2,  c.  15,  and  26  Geo.  3,  c« 
86,  limits  the  responsibility  of  ship-owners  to  '*  the  value 
of  the  ship,  with  all  her  appurtenances/'  The  correspond- 
ing section  of  the  subsequent  statute,  63  Geo.  3,  c.  169, 
is  certainly  somewhat  different ;  the  limitation  there  is  to 
''  the  value  of  the  vessel,"  only  omitting  the  words,  '*  with 
all  her  appurtenances."  But  subsequent  sections  of  the 
last  statute,  contain  the  same  language  found  in  the  first 
section  of  the  former  statutes ;  and  as  all  the  statutes  are 
in  pari  materia,  and  have  one  common  object,  they  must 
be  construed  alike,  and  the  limitation  of  responsibility 
must  be  taken  to  be  the  same  in  all.  Then,  the  responsi- 
biUty  being  confined  to  the  vsdue  of  the  ship,  with  all  her 
appurtenances,  the  only  question  is,  whether  the  fishing 
stores  of  a  whale  ship  are  some  of  her  appurtenances^  Now 
the  appurtenances  of  a  sl^^p  are  such  things  only  as  are 
necessary  to  render  her  navigation  through  the  water 
complete,  namely,  in  the  language  of  policies  of  insurance, 
and  other  documents  relating  to  ships,  her  tackle,  apparel, 
and  furniture.  But  a  whale  ship  is  complete  for  all  the 
purposes  of  her  navigation  through  the  water,  without  her 
fishing  stores ;  and  the  fishing  stores  cannot,  in  any  proper 
sense  of  the  term,  be  called  her  tackle,  apparel,  or  furni- 
ture. The  fishing  stores  are  appurtenant  to  the  cargo, 
not  to  the  ship ;  they  are  in  fact  part  of  the  cargo ;  they 
have  no  connection  with  the  ship,  and  are  of  no  utility 
towards  her  navigation  ;  they  are  on  board  the  ship 
accidentaMy,  not  incidentally,  and  are  totally  separate 
from,  and  independent  of  her.    A  bill  of  sale  of  a  ship, 
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1826.  would  describe  her  with  all  her  appurtenances ;  and  yet 
the  fishing  stores  of  a  whale  ship  would  not  pass  under 
such  a  description.  {^Bayley,  J.  'I  am  by  no  means  pre- 
Laubie  pared  to  admit  that  to  be  correct  as  a  general  proposition. 
Suppose  such  a  ship  were  sold  while  at  sea,  when  she  had 
her  fishing  stores  on  boards  would  they  not  pass  there 
under  the  description  of  appurtenances  ?  I  am  inclined 
to  think  they  would].  Part  of  the  fishing  stores  consists 
of  casks,  which  cannot  be  deemed  appurtenances  of  the 
ship ;  they  are  part  of  her  outward  cargo ;  they  are  goods, 
and  are  carried  on  board  as  such.  Suppose,  that  the  ship 
belonged  to  one  person,  and  the  fishing  stores  to  another, 
(a  very  probable  case) ;  how  could  they  then  be  called 
appurtenances  of  the  ship  ?  The  fishing  stores  of  a  whale 
ship  are  not  like  the  machinery  of  a  steam  vessel :  remove 
the  machinery,  and  the  steam  vessel  cannot  go  to  sea  at 
all,  she  is  perfectly  unnavigable ;  but  remove  the  fisihing 
stores,  and  the  whaler  can  go  to  sea,  and  is  perfectly  navi- 
gable as  before.  These  statutes  were  all  passed  for  the 
benefit  and  protection  of  ship-owners,  and  are  to  lie  con- 
strued favourably  for  their  interest ;  Wilson  ▼.  Dickson  (a), 
and  Cannan  v.  Meaburh  (6).  The  special  verdict  finds, 
that  by  the  usage  of  trade  the  fishing  stores  are  not 
covered  by  policies  eflected  on  Greenland  ships,  their 
tackle,  apparel,  munition,  and  furniture,  but  are  insured 
by  separate  policies,  or  separate  valuations.  Now,  the 
usage  of  trade  ought  in  some  measure  to  regulate  the  con- 
struction of  these  statutes,  which  were  made  for  the  pro- 
tection of  the  trade,  as  it  does  the  construction  of  policies 
of  insurance.  In  Park  on  Insurance  (c),  it  is  said,  **  in 
the  construction  of  policies  no  rule  has  been  mott  fre- 
quently followed  than  the  usage  of  trade;'*  and  in  Mar- 
shall  on  Insurance  {d),  it  is  said, ''  the  usage  of  trade  often 
controls  the  general  construction  of  the  policy;  and  what 
shall  or  shall  not  be  protected  as  part  of  the  ship  and  fur- 

(a)  2  B.  &  A.  2.  (6)  1  Bing.  243,  465. 

(0  33.  (rf)  Vol.  ii.  626. 
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ttitore,  depemisy  iiraonie  cases,  on  the  uifiage  of  a  particular 
tcade.  Aa  where  an  insurance  was  madci  in  the  usual 
fonn,  on  a  ship  employed  in  the  Greenland  fishery ;  and  in 
an  action  on  JJbe  policy^  the  question  was,  whether  the 
fishing  tackle  was  included  in  the  insurance  on  the  ship^ 
furniture^  &c.  Lord  Mamfidd  said,  that  there  was  no 
dcmht  but  that  the  boats  and  rigging,  and  stores  belonging 
to  the  ship,  were  included  ;  and  as  to  the  fishing  stores^  it 
must  depend  on  the  usage  of  the  trade  (a)."  Here  the 
usage  is  found  to  consider  the  fishing  stores,  not  as  appur- 
tenances. Nothing  can  properly  be  called  appurtenant  to 
a  ship»  which  is  not  fixed  to  her,  which  these  fishing 
stores  are  not ;  and  with  respect  to  the  casks  in  particular, 
they  cannot  be  appurtenances  at  any  time,  for  as  they  aie 
dearly  part  of  the  cargo  when  they  are  brought  home  fillip 
they  must  be  equally  part  of  the  cargo  when  they  are 
carried  out  empty.  • 
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Tindal  oontrJL.  The  fishing  stores  are  part  and  appur- 
tenances of  the  ship,  within  the  meaning  of  the  statutes, 
and  the  woida  of  the  special  verdict.  Before  these  sta- 
tutes passed,  shipowners  were  liable  by  the  common  law 
to  the  full  ext^ent  of  damage  occasioned  by  their  vessels, 
whether  it  exceeded  thsjmlne  of  the  ship  or  not.  The  first 
two  statutes  confine  their  liability,  in  express  terms,  to 
the  value  of  the  ship,  with  all  her  appurtenances;  and  it 
is  admitted  that  the  last  statute  must  be  construed  to  have 
the  same  intent  and  meaning.  Now  the  value  of  the  ship 
with  all  her  appurtenances,  must  mean  the  value  of  all  the 
property  which  the  owner  possesses  in  the  ship ;  indepen- 
dently, of  course,  of  the  cargo,  which  is  no  part  of  the  ship, 
and  generally  belongs  to  a  difierent  owner.  Then,  are 
the  fishing  stores  part  of  the  ship,  or  part  of  the  cargo  ? 
One  or  the  other  they  must  be.  But  a  ship  prosecuting 
an  outward  voyage  in  the  Greenland  fishery,  has  no 
cargo ;  she  earns  no  freight ;  she  takes  out  nothing  that 

(a)  Uotlwu  V.  PickersgUl,  £.  23,  G.  3. 
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182G.        comes  under  the  denomination  of  goods,  or  of  cargo ;  she 
^TT^''^      goes  to  no  place,  where  any  cargo  could  be  delivered,  or 
V.  any  of  the  objects  of  trade  could  be  carried  on.     Here,  the 

aDd^others.  ^^I^^ng  stores  and  the  ship  belong  to  the  same  owner,  and 
are  devoted  to  the  same  purpose.  Without  the  fishing 
stores,  the  ship  would  be  wholly  inadequate  to  the  accom- 
plishment of  the  very  object  of  her  voyage ;  for  though  she 
might,  certainly,  be  navigated  to  the  place  of  her  destina- 
tion, she  would  be  perfectly  useless  when  she  arrived  there, 
and  might  just  as  well  remain  at  home.  On  the  other 
hand,  without  the  ship,  and  except  as  appurtenant  to  h^, 
the  fishing  stores  would  be  equally  useless.  It  follows, 
then,  that  the  casks,  and  the  cisterns,  the  harpoons  and  the 
boats,  with  all  the  other  implements  which  are  used  in  the 
prosecution  of  a  voyage  in  the  Greenland  fisheiy,  are  as 
much  the  appurtenances,  the  tackle,  apparel,  and  furni- 
ture, in  short,  a  part  of  a  Greenland  ship,  as  are  the  guns 
of  a  privateer,  the  cabins  of  a  packet  boat,  or  the  machi- 
nery of  a  steam  vessel.  What  is  the  fair  and  ordinary 
meaning  of  the  word  ^'  appurtenances  V*  Lord  Stowellp 
in  his  able  judgment  in  this  very  case,  thus  defines  it : — 
''  A  cargo  cannot  be  considered  as  appurtenances  of  the 
ship,  being  that  which  is  intended  to  be  disposed  of  at  the 
foreign  port  for  money,  or  money's  worth,  vested  in  a 
return  cargo.  Its  connection  with  the  ship  is  merely 
transitory,  and  it  bears  a  distinct  character  of  its  ovm. 
But  those  accompaniments  that  are  essential  to  a  ship  in 
its  present  occupation,  not  being  cargo,  but  totally  dif- 
ferent from  cargo,  though  they  are  not  direct  constituents 
of  the  ship ;  (if  indeed  they  were,  they  would  not  be  appur- 
tenances ;  for  the  very  nature  of  an  appurtenance  is,  that 
it  is  one  thing  which  belongs  to  another  thing)  ;  yet,  if 
they  are  indispensable  instruments,  without  which  the 
ship  cannot  execute  its  mission,  and  perform  its  functions; 
they  may,  in  ordinary  loose  application,  be  included  under 
the  term  ship,  being  that  which  may  be  essential  to  it,  as 
essential  to  it  as  any  part  of  its  own  immediate  machi- 
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nery."  Again : —  **  Appurtenances  is  a  word  of  wider  ie26. 
extent  than  {umiture*  and  may  be  properly  applied  to 
many  things  that  could  not  be  $o  described."  And  again ; 
''  The  word  appurtenances  must  not  be  construed  with  a 
mere  reference  to  the  abstract  naked  idea  of  a  ship ;  for 
that  which  would  be  an  incumbrance  to  a  ship  one  way 
employed,  would  be  an  indispensable  equipment  in  ano- 
ther»  and  it  would  be  a  preposterous  abuse  to  consider  them 
alike  in  such  different  positions*  You  must  look  to  the 
relation  they  bear  to  the  actual  service  of  the  vessel." 
Now»  if  the  definitions  there  given  of  cargo,  and  of  appur- 
tenances, are  correct^  two  conclusions  follow;  first,  that 
these  fishing  stores  are  not  comprehended  under  the  word 
cargo ;  and  second,  that  they  are  comprehended  under  the 
word  appurtenances;  and  the  first  of  those  is  sufficient  for 
the  present  argument,  because,  as  has  been  already  ob- 
served, they  must  come  under  the  one  or  the  oth^  deno* 
mination.  Further,  if  the  distinction  there  taken  between 
furniture  and  appurtenances,  is  well  founded,  that  is  at 
once  an  answer  to  the  case  and  dictum  cited  from  Serjeant 
Marshall:  because  the  insurance  in  that  case  was  upon 
the  ship  and  furniture :  besides,  that  which  may  be  a  very 
sound  rule  of  construction  upon  a  policy  of  insurance, 
which  is  a  contract  between  man  and  man,  is  utterly  inap- 
plicable to  an  act  of  parliament,  which  is  a  rule  of  conduct 
for  the  public  at  large.  These  statutes  must  be  construed, 
as  all  others  of  a  similar  kind  are,  not  in  favour  of  a  par- 
ticular body  of  men,  but  with  reference  to  the  object  for 
which  they  were  enacted,  and  with  a  due  regard  to  the 
intM'ests  of  the  community ;  and  as  their  object  is  to  ren- 
der all  articles  of  property  which  are  appurtenant  to  a 
ship,  liable  for  the  damage  which  the  ship  may  occasion, 
and  as  they  themselves  contain  no  description  or  enumera- 
tion of  those  articles,  the  general  terms  which  they  use 
must  be  construed,  as  the  language  of  all  remedial  acts  is 
construed,  as  largely  as  possible  for  the  effectuating  their 
object,  and  for  the  protection  of  the  public.    This  is  the 
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laMk  rule  of  constniction  laid  dowa.  by  ftU  the  writers  of  autho- 
rity in>in  Lord  £aam  ^dowBwards ;  «ad  th^re  can  be  no 
reason  why  it  should  be  ovetstopped  in.  faTOur  of  those 
concerned  in  this  particular  kind  of  trader  or  for  the  spe- 
cial protection  of  this  particnlar.species^of  property,  espe- 
cially when  by  so  doing  the  general  interests  of  society 
would  be  endangered. 

The  case  was  argued  at  the  sittings  before  last  Easter 
term,  when  the  Conrt  took  time  to  consider  of  it.  Judg- 
ment was  now  deliyered  by 

Abbott,  C.  J. — ^This  case  came  before  the  Court  upon 
a  special  verdict  found  in  a  suit  brought  by  the  owner  of 
a  vessel  called  the  Dundee,  against  the  owner  of  another 
vetoel  called  the  Princeu  Charlotte.  The  suit,  in  this 
Cburt,  was  for  a  prohibition  against  execution,  which  was 
about  to  be  issued  against  the  owner  of  the  Dtmdee,  in 
favour  of  the  owner  of  the  Princese  Charloite,  in  the  court 
of  admiralty,  in  a  suit  which  had  been  instituted  in  that 
court  for  the  recovery  of  damages  sustained  by  the  loss  of 
the  Princess  Charlotte,  which  was  run  down  and  sunk  fay 
collision  with  the  Dundee*  -  The  question  arose  upon  the 
statute  63  Geo.  3,  c.  159,  intituled,  ''  An  Act  to  limit  the 
responmbility  of  ship  owners  in  certain-  cases/'  At  the 
time  of  the  collision,  which  happened  without  the  (hult  or 
privity  of  the  plaintiff,  the  Dundee  was  sailing  outwards 
upon  a  voyage  for  the  Greenland  fishery,  having  on  board 
the  necessary  stores  and  implements  for  taking  whales  and 
other  .fish,  and  for  procuring  and  bringing  home  the  oil 
and  blubber  obtained  from  them.  In  the  court  of  admi- 
mlty,  a  valuation  was  made  of  the  fishing  stores,  distinct 
(torn  the  value  of  the  ship  itself.  There  was  no  question 
as  to  the  cause  of  the  collision,  nor  as  to  the  responsibility 
of  the  plaintiff,  independently  of  the  limitation  of  that  re- 
sponsilnlity  under  the  statute.  The  judgment  of  the  court 
of  admimlty  was  against  the  plaintiff,  both  as  to  the  value 
of  the  ship,  and  the  value  of  the  fishing  stores.    It  was 
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contended  that  the  plaintiff  was  not  answerable  in  respect        1826. 
of  the  value  •of  the  tatter  $  and  ujpon  that  ground  a  prohi-^ 
bition  ^^as  applied  ibr.    The  phdntlff  declared  in  prohibit*  v. 

tion,  and  the  cause  came  on  for  trial,  when  a  special  ver-  ^^S^ 
diet  was  foimd,  the  substance  of  which  was  ^his.  (Here 
his  Lordship  recapitulated  the  substance  of  the  special  ver- 
diet,  and  then  proceeded).  Upon  these  facts  found,  we 
are  of  opinion  that  the  present  plaintiff,  the  owner  of  the 
Dundee,  is  responsible  for  Ae  ralihe  of  the  fishing  stores, 
as  well  as  for  the  value  of  the'  sHip.  The  first  section  of 
the  statute,  53  Geo.  3,  c;  159,  colifines  the  liability  of  the 
ship-owner  to  the  value  of  the  ship  only,  withdUt  mention- 
ing her  tackle,  apparel,  furniture,  or  appurtenances.  But 
these  latter  words  ar^  used  in  subsequent  daises  of  that 
statute,  I  think  not  less  than  ten  times ;  and  for  that  rea- 
son, and  for  the  reason  also  that  both  the  form^  statutes, 
7  Geo.  %  c.  16,  and  26  Geo.  3,  c.  86,  in  their  first  section, 
extend  the  liability  to  the  vdue  of  the  ship,  with  all  her 
oppurtenanceBf  we  think  the  first  section  of  the  latter 
statute  must  be  construed  as  if  it  contained  those  words. 
The  statutes  are  all  in  pari  maieri&,  and  there  can  be  no 
reasonable  doubt  that  tbte  object  and  intention  of  the  legis- 
lature in  the  last,  so  fiur  as  ^regarded  the  liability  of  the 
i^ip-Owner,  was  the  same  as  in  the  two  preceding.  The 
first  section  of  the  statute  upon  which  this 'question  arises, 
is,  thefefore,  to  be  understood  and  construed  the  same  as  if 
the  words,  ''  and  all  her  appurtenances,''  were  inserted  in 
it;  supposing  the  insertion  of  those  words  would  make 
any  real  di&rence  in  the  sense  and  meaning  of  the  clause. 
Those  statutes  were  certainly  passed  with  a  view  to  en- 
courage persons  to  become  owners  of  ships  in  conformity 
with  the  provisions  contained  in  them ;  but  as  their  effect 
is  to  take  away  or  abridge  a  right  of  recovering  damages 
previously  enjoyed  by  all  the  subjects  of  the  realm  at  com'>- 
mon  law,  there  is  no  reason  or  propriety  in  seeking  after 
a  construction  of  them  more  favoumble  to  the  ship-owner, 
than  the  plain  import  pf  their  language  seems  to  dictate. 
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1826.        The  ship  in  question  was  in  the  prosecution  of  a  voyage  in 
^"^'       respect  of  which  no  freight  would  become  due,  or  could  be 
V.  earned ;  the  fishing  stores  were  not  carried  on  board  the 

and  o^en.  ^^^P  ^  merchandise,  but  for  the  accomplishment  of  the 
objects  of  the  voyage  or  adventure :  and  we  think  that 
whatever  is  on  board  a  ship  for  the  accomplishment  of  the 
objects  of  the  voyage  and  adventure  in  which  she  is  en- 
gagedy  belonging  to  the  owner,  constitutes  a  part  of  the 
ship  ''  and  her  appurtenances/'  within  the  meaning  of  this 
statute,  whether  the  object  of  die  voyage  be  warfare,  con- 
veyance of  passengers  or  goods,  or  the  fishing  trade.  We 
think  this  construction  of  the  statute  will  furnish  a  fair  and 
intelligible  general  rule ;  whereas,  if  it  were  to  be  held  that 
nothing  CQi^ld  be  considered  as  part  of  the  ship  which  is 
not  necessary  for  her  navigation  or  motion  through  the 
water,  many  nice  and  difficult  questions  would  arise,  and 
much  litigation  would  be  created.  It  is  true,  in  respect  of 
cases  of  insurance,  these  stores  are  not  considered  as  covoed 
by  an  ordinary  policy  on  the  ship ;  but  insurance  is  a  mat- 
ter of  contract,  and  the  construction  of  the  contract  de- 
pends in  many  instances  on  usage.  The  construction  of  a 
poUcy  of  insurance  furnishes  no  rule  for  the  construction  ct 
this  act  of  parliament,  which  was  passed  for  purposes  of  a 
very  different  nature.  Our  opinion  in  the  present  case  is 
formed  with  respect  to  a  particular  vessel,  engaged  in  the 
Greenland  trade,  and  with  reference  to  her  particular  state 
at  the  time  the  accident  happened ;  and  it  is  not  necessary 
for  us  to  express  any  opinion  on  particular  cases  of  vessek, 
fitted  out  in  a  different  manner,  or  for  different  purposes, 
until  some  question  arising  out  of  such  a  case  shall  come 
judicially  before  us.  The  judgment  of  the  Court,  therefore, 
is  to  be  entered  for  the  defendant  in  this  cause.  It  is  sa- 
tisfactory to  us  to  know  that  the  state  of  the  record  in  this 
*  case  is  such,  as  to  furnish  an  opportunity  of  correcting  our 
judgment,  if  it  should  be  deemed  erroneous. 

Judgment  for  the  defendant. 
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Sir  Carnaby  Hagobrston,  Bart.  v.  Hanbury  the        ^®^^- 
elder  and  Hanbury  the  younger,  esqrs. 

UlS  Honor  the  Master  of  the  Rolls  sent  the  following  Tenant  in  tail, 

case  for  the  opinion  of  this  Court :—  in  possjasion 

By  indenture,  dated  10th  October,  1721,  the  heredita-  mentsand 

ments  and  premises  in  question,  in  this  cause,  were  de-  K^t"^^^  ^^ 

mised  to  certain  persons,  their  executors,  administrators,  standing  term, 

and  assigns,  for  the  term  of  300  years  from  the  date  of  the  f^  tibe^boning 

said  indenture,  upon  certain  trusts.  all  estates  tail 

and  all  re- 
in April,  1780,  Sir  Carnaby  Haggerston  was  tenant  in  mainden 

tail  male  in  possession  of  all  the  said  hereditaments  and  ^'^r*"?" 
premises,  subject  to  the  said  term  of  300  years,  which  was  »>r  limiting 
then  outstanding  in  the  said  trustees.  himMlf  \]s 

By  indenture,  dated  14th  April,  1780,  duly  made  and  heinand  a». 

siflms  for  eyer  * 

executed  by  and  between  the  said  Sir  Carnaby  Haggerston  and  in  consi-' 

of  the  first  part,  John  Letteny  and  Smith  Burke  of  the  ^^^^  ^*^ 

secdnd  part,  and  John  Silvertop  of  the  third  part ;  it  was  him  paid, 

witnessed,  that  for  barring,  docking,  and  extinguishing  all  S^ed  anST" 

estates  tail,  and  all  reversions  and  remainders  thereupon  sold,  the  said 

expectant,  of  and  in  the  manors  and  hereditaments  therein  ^^  pTOmises 

mentioned,  and  for  limiting  the  same  unto  and  to  the  use  *?**  ^®  '^7®''- 

sion,  remain- 
of  the  said  Sir  Carnaby  Haggerston,  his  heirs  and  assigns,  der,  &c., 

for  ever;  and  in  consideration  of  lO*.  tothe  said  Sir  Car-  ^^^^^ 

naby   Haggerston,  paid  by  the  said  John   Letteny  and  heirs  and  as- 

Smith  Burke,  he  the  said  Sir  Carnaby  Haggerston  did  Jo^m,  their 


grant,  bargain,  and  sell  unto  the  said  John  Letteney  and  1^«»"  and 
"l     .  _  _     ,  _         1    .   ,    .  1        .  1         . , ,  wgns,  to  the 

Smith  Burke,  and  to  their  heirs  and  assigns,  the  said  here-  vae  of  L.,  that 

ditaments  and  premises,  and  the  reversion  and  reversions,  ^®  ^^}^  ^ 

r  '  '   come  tenant 

remainder  and  remainders,  yearly  and  other  rents,  issues,  of  the  freehold, 
and  profits,  and  all  the  estate,  right,  title,  interest,  use,  Jl^,  a'lwo- 

trust,  property,  claim,  and  demand  at  law  and  in  equity,  very.    The 

»  deed  was  duly 

inrolled  as  a  bargain  and  sale :  Held,  that  by  that  deed  L.  became  solely  seised  of  the 
premises,  so  as  to  be  a  good  tenant  of  the  freehold  for  suffering  a  recovery  of  the  en- 
tirety of  the  premises. 
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1826.        of  the  said  Sir  Camaby  Haggersion,  of,  in,  and  to  the  said 
„  ~*^"^''       hereditaments  and  premises,  and  every  part  and  parcel 
v.  thereof^  with  the  appurtenances ;  to  hold  the  same  unto 

ANBURY.  ^^  g^j  John  Letteny  and  Smith  Burke,  their  heirs  and 
assignsi  to  the  use  of  the  said  John  Leiteny,  his  heirs  and 
assigns  for  ever,  to  the  intent  that  he  might  become  perfect 
tenant  of  the  freehold  of  the  said  premises^  in  order  to 
suffer  a  common  recovery  thereof,  and  that  the  said  re- 
covery should  enure  to  the  only  proper  use  and  behoof  of 
the  said  Sir  Camaby  Hagger$ton,  his  heirs  and  assigns 
for  ever. 

The  said  indenture  of  14th  April,  1780,  was,  after  the 
return  of  the  writ  of  seisin,  duly  inroUed  as  a  bargain  and 
sale,  within  the  statute  27  H.  8,  c.  16. 

In  Easter  term,  20  G.  3^  a  recovery  of  th^  premises  in 
question  was  suffered^  wherein  John  Silvertop  was  de- 
mandant, John  Letteny  tenant^  and  Sir  Camaby  Hagger- 
ston  vouchee. 

The  question  for  the  opinion  of  the  Court  is,  whether 
^  the  said  John  Letteny  became  solely  seised  of  the  said 
hereditaments  and  premises  comprised  in  the  said  inden- 
ture of  14th  April,  1780,  so  as  to  be  a  good  tenant  of  the 
freehold  for  suffering  a  recovery  of  the  entirety  of  the  said 
hereditaments  and  premises. 

Tinney,  for  the  plaintiff.  The  question  submitted  to 
the  consideration  of  the  Court,  must  be  answered  in  the 
affirmative.  By  the  deec^  of  14th  April,  1780,  Haggerston 
granted,  bargained,  and  sold,  to  Letteny  and  Burie,  the 
hereditaments  and  premises,  and  the  reversion,  &c.  The 
reversion,  therefore,  passed  by  grant,  for  the  words  used 
are  sufficient  for  that  purpose;  and  that  they  are  used  with 
that  intent  is  clear,  because  the  use  is  Umited  to  Letteny 
alone,  to  make  him  a  perfect  tenant  to  the  praecipe,  which 
could  not  be  the  case  if  the  deed  had  operated  as  a  bargain 
and  sale.  Every  deed  must  be  construed  as  operating  so 
as  to  effectuate  the  intent  of  the  parties.    The  rule  of  con- 
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straction  laid  down  by  Lord  Hobart  in  Lord  Clanricard^i        laaa* 
case  (a),  and  cited  and  apfyroved  by  Lord  Hale  in  Crosring       ^— n-**' 
V.  Scudamore  {b),  aqd  by  Willes,  C.  J.,  in  Roe  v.  TraU"  «. 

mer  (c),  applies  here.  He  says,  **  I  exceedingly  commend  HAwaoar. 
the  judges  that  are  curious,  and  almost  subtle,  to  invent 
reason  and  meand  to  make  i^ts  according  to  the  just  in- 
tent of  the  parties,  and  to  avoid  wrong  and  injury,  which 
by  rigid  rules  might  be  wrought  out  of  the  act:"  and 
Wilks,  C.  J«,  in  Roe  v.  Tranmer,  Wids,  '^  Although  for- 
merly, according  to  some  of  the  bid  cases^  the  mode  or 
form  of  a  conveyance  was  held  material,  yet  in  later  times> 
where  the  intent  appears  that  the  land  should  pass,  it  has 
been  ruled  otherwise;  and  certainly  it  is  more' considerable 
to  make  the  intent  good  in  passing  the  estate,  if  by  any 
legal  means  it  may  be  done,  than  by  considering  the  maif- 
ner  of  passing  it,  to  disappoint  the  mtent  and  principal 
thing,  which  was  to  pass  the  land.  Ounan  v.  Sheafe  (d).  * 
^  Upon  this  ground  we  go/'  •  The  cases  already  cited,  and 
the  more  modem  one  of  SkoM  v.  Pincke  {e),  are  all  autho- 
rities shewing  that  a  deed  which  cannot  operate  stricUy 
according  to  the  words,  is  to  be  construed  as  operating  ae^ 
cording  to  the  intent  of  the  parties]  though  none  of  those 
cases  are  expressly  in  point  with  the  present,  because  in  all 
of  them  the  deed  must  have  been  rendered  void  in  toto,  if 
construed  according  to  the  words.  It  is  true,  this  deed 
contains  the  words  *'  bargain  and  sale;"  but  they  cannot 
make  it  operate  as  a  conveyance  by  the  Statute  of  Uses, 
instead  of  a  grant  of  the  reversion  by  the  common  law ; 
for,  if  they  could,  the  common  conveyance  to  uses  by  lease 
and  release,  where  the  release  universally  contains  the 
words  "  bargain  and  sale,"  would  be  rendered  bad.  This 
deed  also  has  been  inrolled  as  a  bargain  and  sale ;  but  the 
act  of  inrolment  cannot  operate  to  vest  the  legal  estate  in 
the  releaser  to  uses.    There  are  two  rules  of  construction 

(fl)  Hob.  277.  (6)  1  Ventr.  137.    2  Lev.  9.    1  Mod.  175. 

(c)  Willes,  6S2.    2  Wils.  75.  (rf)  3  Lev.  370.    Carth.  307. 

(c)  5  T.  R.  124. 
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182a-  which  apply  to  this  c^>  and  are  decisive  to  shew  that  the 
deed  operated  as  a  grant  of  the  reversion.  First,  that 
where  a  deed  may  pass  the  land  either  by  the  common  law, 
Hambubtv  or  by  the  statute,  it  shall  be  construed  to  operate  by  the 
common  law ;  and  second,  that  the  land  shall  pass  that 
way  which  will  vest  it  at  once,  without  any  further  act  to 
be  done.  For  the  first  of  these  rules  Lord  Coke  is  an 
authority,  for  he  says,  **  where  a  man  hath  two  ways  to 
pass  lands,  and  both  be  by  the  common  law^  and  he  in- 
tendeth  to  pass  them  by  one  of  the  ways,  yet,  ut  res  magis 
valeat,  it  shall  pass  by  the  other;  but  where  a  man  may 
pass  lands,  either  by  the  common  law,  or  by  raising  of  a 
use,  and  settling  it  by  the  statute,  there,  in  many  cases  it 
is  otherwise  (a).  Hore  v.  Dixijb)^  and  Salmons.  Jones{c\ 
Mill  probably  be  cited  on  the  other  side,  as  authorities 
against  the  adoption  of  this  rule,  and  it  must  be  admitted, 
'  that  in  both  those  cases. the  grant  was  held  to  be  void ;  b^t 
the  propriety  of  those  decisions  seems  to  be  doubtful,  and 
in  Roe  v.  Tranmer  {d),  Willes,  C.  J.,  after  alluding  to 
those  cases,  is  reported  to  have  said,  that  he  did  not,  for 
his  own  part,  understand  them,  and  that  if  he  had  sat  in 
judgment  upon  them,  he  should  have  been  of  a  different 
opinion  in  both.  Barker  v.  Keat  (e),  and  Roe  v.  Tran- 
mer <^rtainly  decided,  that  where  an  estate  is  intended  to 
pass,  and  it  cannot  pass  by  the  common  law,  it  still  shall 
pass  as  it  may;  but  that  does  not  militate  against  the 
present  argument,  because  it  leaves  untouched  the  rule 
now  relied  upon,  namely,  that  where  an  estate  may  pass 
both  by  the  common  law,  and  by  the  statute,  the  common 
law  conveyance  shall  be  preferred.  In  support  of  the 
second  rule  above  mentioned,  an  anonymous  case  in  Leo- 
nard's Reports  {/),  is  a  direct  authority,  for  it  was  there 
held,  that  a  deed  must  operate  in  that  way  in  which  it  will 
first  have  full  effect;  and  Barker  v.  Keat,  and  Lutwkh  v. 

(a)  Co.  Liu.  49  a,  and  see  H.  &  B.  note  thereon,  319,  and  the  cases 
there  collected.  (6)  1  Sid.  25.  (c)  2  Ventr.  318. 

(d)  2  Wils.  79,  and  see  the  judgment  of  the  Court  in  Doe  v.  SaUotH 
Willes,  679.  (e)  2  Mod.  250.  (/)  3  Leon.  pi.  39,  p.  16. 
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Mittati  (a),  go  fully  to  the  same  point.    Here,  if  the  deed        ib30. 

operates  as  a  grant  of  the  reFer8ion>  it  passes  the  estate 

immediately ;  but  if  it  is  to  operate  as  a  bargain  and  sale, 

the  further  act  of  inrolment  was  necessary  in  order  to     ^^'*<^y- 

render  it  valid.    Lastly,  the  doctrine  of  election  does  not 

apply  to  this  case,  because  that  applies  only  to  cases  where 

it  is  the  intent  and  object  of  the  deed  to  convey,  a  bene-* 

ficial  interest  to  the  grantee,  and  here  it  is  quite  clear  that 

it  was  the  intent  and  object  of  the  deed  that  the  grantee 

should  not  take  any  beneficial  interest  whatever^ 

•  C.  Cressweil,  contriL.  The  passage  cited  from  Lord 
Coke  (b),  does  not  deserve  the  weight  which  has  been  at- 
tempted to  be  given  to  it.  Willes,  C.  J.,  in  Roe  v.  Tran- 
mer  (c),  after  quoting  that  passage,  thus  comments  upon 
it : — **  But  that  rule  has  not  been  observed  for  above  1 00 
years  last  past;  and  most  of  the  cases  cited,  are  deter" 
nained  contrary  to  that  rule.  Nor  does  Lord  Coke  lay  it 
down  as  a  general  rule,  but  he  only  says  that  it  is  so  in 
mtn^  cases.  And  Sheppard,  in  his  book  of  Common  Assu* 
ranees,  who  has^  verbatim,  transcribed  the  words  of  Lord 
Coke,  puts  a  case  directly  contrary  to  this  rule"(<0. 
Neither  is  the  argument  founded  upon  the  rule,  that  a  deed 
shall  be  construed  to  operate  that  way  by  which  it  operates 
imtanier,  coifect,  or  supported  by  the  cases  that  have  been 
cited  for  that  purpose.  Fqx^9  case  (e),  is  an  authority  to 
shew  that  the  reversion  in  these  lands  may  pass  by  bargain 
and  sale  to  Leitewf  and  Burke,  if  it  was  the  intention  of 
the  parties  so  to  pa^  it;  and  that  such  was  their  intention 
is  clear,  from  their  having  inroUed  the  deed  as  a  bargain 
and  sale.  The  words  of  the  deed  are  properly  those  of  a 
bargain  and  sale,  and  if  the  parties  onc^  intended  it  to 
operate  as  such,  it.  cannot  now  receive  a  different  con- 
struction, even  though  it  could  not  as  a  bargain  and  salo 

(a)  Cro.  Jac.  604.  (Jb)  Co.  Litt  49,  a. 

(c)  Wiljes,  686.  (<0  Shep.  Touch.  83. 

•<e)  8  Rep.  105. 
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1826.       effectuate  the  whole  intention  of  the  pertieB.    Tyrr^i 

Haoomsiton   ^^^'^  ^^^*    '^^^^  "  J^^^  Tjfrrelh  widow,  for  the  sum  of 
V.  400/.,  paid  by  G.  Tyrrell,  her  son  and  heir  itpparent,  by 

indenture  inroUed  in  Chancery^  bargained,  sotd,  gate, 
granted^  covenanted  and  concluded^  to  G.  Tyrrellf  all  her 
manors,  lands,  tenements.  Inc.,  to  have  and  to  hold  the 
said  &e.,  to  G.  Tyrrell  and  his  heirs  for  ever,  to  the  use 
of  Jane  Tyrrell,  during  her  life,  &e.    It  was  held  that  the 
limitation  of  the  uses  was  void,  for  that  an  use  cannot  be 
declared  upon  an  use/'     Now,  there,  the  deed  might 
clearly  have  operated  as  a  covenant  to  stand  seised,  in 
which  case  the  Umitation  of  the  uses  would  have  been  good ; 
and  it  was  as  dearly  the  intention  of  the  grantor  that  the 
limitation  of  the  use  to  herself  during  her  life  should  be 
good  :  and  yet,  because  it  was  evidently  her  intentioo  also 
that  the  deed  should  operate  as  a  bargain  and  sale,  and  it  had 
been  inroHed  accordingly,  it  was  held  to  operate  as  a  baigaia 
and  sale,  though  the  uses  were  by  those  means  defeated,  h 
Barkery,  Keat,  Luttokh  v.  Mitton,  and  the  Anoiymoww^ 
iu3  Leonard,  the  deed  was  construed  to  operate  asa  bargain 
and  sale;  and  there  are  many  authorities  to  shew  that  a 
bargain  and  sale  takes  eflfect  immediately  upon  its  exe- 
cution, though  it  afterwards  becomes  void  if  not  inroUed 
in  due  time,  according  to  the  37  Hen.  8,  c.  16.    A  deed  is 
to  be  construed  most  strictly  against  the  grantor ;  but  to  con- 
strue this  deed  as  a  grant  of  the  reversion,  will  be  toconatrae 
it  most  favourably  to  the  grantor.    The  whole  intention 
of  the  parties  was  to  make  a  perfect  tenant  to  the  preecipe, 
for  the  purpose  of  suffering  a  recovery ;  and  that  might  be 
eflectuated  without  construing  the  deed  as  a  grant  of  the 
reversion.     Construing  it  as  a  bargain  and  sale,  Lettenj 
and  Burke  were  joint  tenants,  and  a  joint  writ  might  have 
issued  against  them.    If  one  of  them  had  died  before  the 
recovery,   and  a  writ  had  issued   against   the  sarrifor* 
the  deed  would  have  vested  the  estate  in  him  as  sorriTing 
joint  tenant,  so  as  to  make  him  a  good  tenant  to  the  pne- 

(a)  Dyer,  155,  a. 
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cipe;  therefore  the  deed  most  have  operated  as  a  bargain        i826. 
and  sale.     It  is  said  by  Mr.  Pretton^  in  his  edition  of 


Kaggbkston 


SkeppanPs  Touchstone  (a)/ that  '*  it  is  far  from  being  clear  _  «. 
that  a  deed,  thoagh  inroUed,  and  capable  of  effect  as  a 
bargain  and  sale,  may  not  be  pleaded  as  a  grant,  so  4hat 
uses  may  arise  from  the  person  or  estate  of  the  grantee;'* 
and  therefore,  in  the  present  unsettled  state  of  this  ques- 
tion, the  defendants  are  at  least  entitled  to  contend  that  it 
is  far  from  clear  that  the  deed  can  be  so  pleaded. 

The  case  was  argued  at  the  sittings  before  last  Hilary 
term.  The  following  certificate  was  afterwards  sent  by 
the  judges. 

"  This  case  has  been  argued  before  us  by  counsel,  and  we 
are  of  opinion  that  the  said  John  Leiteney  became  solely 
seised  of  the  said  hereditaments  and  premises  comprised 
in  the  said  indenture  of  the  14th  of  April,  1780,  so  as  to 
be  a  good  tenant  of  the  freehold,  for  suffering  a  recovery 
of  the  entirety  of  the  said  hereditaments  and  premises. 

J.  6ayley, 


Hahbuey. 


G.  S.   HOLBOYD, 
J.    LlTTLBOALB." 


(a)  Page  83. 


Granger  v.  George. 

C/ ASE  for  not  taking  care  of  and  re-delivering  to  plaintiff  Declaration 
certain  boxes  containing  deeds  and  papers  belonging  to  nllyof^^'^^ 
plaintiff,  which  had  been  delivered  to  defendant  to  be  taken  Mkhaelnm 

terin.    Plea« 

care  of  and  re-delivered  to  plaintiff  on  request ;  with  a  that  the  cause 
count  in  trover.     Pleas ;  first,  not  guilty,  and  second,  that  ^^  ^^^  ^^^ 

Dot  accrue 

the  causes  of  action  in  the  said  declaration  mentioned  did  within  six 

years  before 
ike  exhibiting  of  plaintiff  *t  biU : — ^Held,  that  defendant  might  give  evidence  of  the  day  on 
which  the  bill  was  actually  filed,  in  order  to  support  hb  plea. 

Held  also,  that  the  Statute  of  Limitations  is  a  oar  to  an  action  of  trover,  commenced 
more  than  six  years  after  the  conivei8ion>  though  plaintiff  was  ignorant  of  the  conversion 
till  within  the  six  years ;  defendant  not  having  committed  any  naud  to  prevent  plaintifi^s 
earlier  knowledge. 

3b2 
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1826.        not  accrae  within  six  years  next  before  the  exhibiting  of 
the  plaintt£f 's  bill.    Replication  taking  issue  on  both  pleas. 
v.  At  the  trial,  before  Abbott,  C.  J.,  at  th«(  adjourned  Middle* 

Gso«oB,  ^^  sittings  after  last  term,  the  case  was  dm  ^-*^The  boxes 
in  question  w^e  plaeed  in  the  castody  of  the  defendant  in 
or  about  the  year  18 16,  by  the  plaintiff,  who  having  pie<* 
Tiously  been  declared  a  bankrupt,  they  were^on  the  10th 
Novem&er,  1818,  delivered  up  by  the  defeadnnt  to  oeitsin 
persons  describing  themselves  as  the  plaintiff's  assigaate* 
The  writ  in  this  action  was  sued  out  on  the  26th  Na/iem- 
ber,  1824,  returnable  on  the  29th ;  but  the  declnation  was 
entitled  generally  of  Michaelmas  term.  The  plaintiff  de« 
manded  the  boxes  of  the  defendant  in  Septembery  1824, 
and  it  did  not  appear  that  he  knew  of  tbedefesdant% 
having  parted  with  the  possession  of  them  in  1818^  until 
the  defendant  at  the  tinie  of  the  demand  communicated 
to  him  that  fact.  It  was  contended  on  the  part  of  the 
plaintiff ;  first,  that  even  if  the  plea  of  the  Statute  of  limi- 
tations was  an  answer  to  the  first  count,  yet  that  it  was  no 
answer  to  the  count  in  trover ;  for  that  as  the  plaintiff  did 
not  know  of  the  goods  being  delivered  up  in  1818,  until 
he  demanded  them  in  1824,  he  was  not  bound  to  treat  the 
defendant's  act  in  1818,  as  a  conversion,  but  might  reoo> 
ver  upon  the  demand  and'itfusal  in  1824;  and  seorad, 
that  the  declaration  being  entitled  generally  of  Miehaelmoi 
term,  must  be  taken  to  have  been  filed  on  the  first  day  of 
that  term,  and  the  defendant  was  not  at  liberty  to  prove 
the  particular  day  when  the  writ  was  sued  out,  inasmuch 
as  he  had  pleaded  that  the  cause  of  action  did  not  accrue 
within  six  years  before  the  exhibiting  of  tht  bill,  instead  of 
before  the  commencement  of  the  suit.  The  learned  judge, 
however,  being  of  opinion  that  the  plea  of  the  Statute  of 
Limitations  was  a  complete  answer  to  the  action,  nonsuited 
the  plaintiff.    * 

Scarlett  moved  to  set  aside  the  nonsuit,  and  renewed 
hoih  points.    First,  the  plaintiff  was  not  bound  by  the 
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tortioQB  act  of  the  defendant,  committed  in  1818^  beeaiiiae 
he  had  no  knowledge  of  it.  It  has,  indeed,  been  hdd,  in 
actions  of  ussumpsit,  that  the  Statute  of  LimitationB  is  a 
bar  where  the  breach  of  contract  has  been  conunitted  mora 
than  six  years  before  action  commenced,  though  thin 
plaintiff  did  not  discover  it  till  within  that  period ;  but 
there  has  never  yet  been  any  such  decision  with  reference 
to  actions  of  tort.  Seccmd,  the  declaration  was  entitled 
generally  of  Michaelmas  term,  and  therefore  had  reference 
to  the  first  day  of  that  term,  and  if  so,  the  bill  must  be 
taken  to  have  been  exhibited  within  six  years  afler  the 
conversion.  Third,  if  it  was  material  for  the  defendant  to 
jprove  the  precise  time  when  the  bill  was  filed,  he  ought  to 
have  applied  to  the  Court  in  an  earlier  stage  of  the  pro« 
ceedings  to  compel  the  plaintiff  to  entitle  his  declaration 
speciaUy.    2fd<2, 6thed.430,  431. 

Abbott,  C»  J. — I  am  of  opinion  that  we  ought  not  to 
grant  any  rule  in  this  case*  The  evidence  given  at  the 
trial  as  to  the  precise  period  or  terms  of  the  actual  deposit 
wiUi  the  defendant,  was  exceedingly  slight  and  inconclu^ 
sive :  but  it  was  clearly  proved  that  when  the  boxes  were 
demanded  in  1824,  the  defendant  stated  that  he  had  given 
them  up  to  the  plaintiff's  assignees  in  1818,  and  that  he 
had  in  point  of  fact  done  so.  It  is  true,  that  the  declara-^ 
tion  was  entitled  generally  of  Michaelmas  term,  but  the 
writ  was  proved  to  have  been  returnable  on  the  29th 
JNavember,  and  therefore  I  thought  I  was  bound  to  con- 
strue the  memorandum  on  the  record  with  reference  to  the 
writ,  and  to  consider  the  bill  as  exhibited  on  the  day  of  the 
return  of  the  writ.  That  being  the  case,  the  question  upon 
the  Statute  of  Limitations  became  open  to  the  defendant, 
and  upon  that  point  I  thought,  and  I  am  of  the  same  opi- 
nion still,  that  the  statute  began  to  run  from  the  period  of 
the  act  done  by  the  defendant,  and  not  from  the  period  of 
the  knowledge  of  that  act  by  the  plaintiff,  there  being  no 
proof  of  any  fraud  practised  by  the  defendant  in  order  to  « 
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1826.         conceal  that  knowledge  from  the  plaintiff.     In  addition  to 

GrIngeb      *^^®'  *^  must  not  be  forgotten,  that  the  plaintiff  was  clearly 

V.  guilty  of  laches  in  not  sooner  enquiring  after  his  property, 

'    *'      and  has  therefore  no  ground  of  complaint  that  he  is  now 

not  entitled  to  recover  it. 

.  Baylky,  J. — I  am  clearly  of  opinion  that  this  nonsuit 
was  right.  The  gist  of  the  action  was  the  conversion. 
Now  there  wad  no  conversion  proved  within  six  years 
before  the  commencement  of  the  action,  for  as  the  defend- 
ant proved  that  the  goods  had  been  out  of  his  possession 
more 'than  six  years  before  action  brought,  it  followed  that 
he  could  not  possibly  have  converted  them  within  that 
period.  With  respect  to  the  plaintjff^s  ignorance  of  that 
fact.  Short  v.  M'Carthy(a),  and  Brown  v.  Howard (h\ 
are  authorities  to  shew  that  that  makes  no  difference  in  the 
time  when  the  statute  begins  to  run.  It  is  true  that  a  de- 
claration, generally  ^entitled,  relates  back,  prim&  facie,  to 
the  first  day  of  the  term ;  but  that  is  properly  matter  of 
evidence ;  and  upon  the  production  of  the  writ  returnable 
on  the  29th  November y  the  fair  inference  was  that  the  bill 
was  filed  on  that  day. 

HoLROYD,  and  Little  dale,  J.'s,  concurred. 

Rule  refused  (c). 

(a)  3  B.  &  A.  626.  (6)  2  B.  &  B.  73. 

(c)  See  Clarhe  v.  Hougham^  ante>  vol.  iii.  322,  and  Howell  v.  Tamg, 
post  vol.  viii.y  and  the  cases  there  collected. 
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Doe,  on  the  demise  of  Isaac  Winter,  v.  Perratt. 

Doe,  on  the  several  demises  of  Catherine  Viney, 
Thomas  Vinet,  and  Thomas  Oreenslade,  v. 
Perratt.  1826. 

Doe,  on  the  several  demises  of  John  Sladr  and  John 
Staines  Webb,  v^  Perratt. 

xHESBwere  actions  of  ejectment,  brought  by  seve-  Devise  of  real 
ral  persons  to  recover  the  same  lands^  situate  in  the  county  ®*f**®  ^  ^^ 
of  Somerset ;  and  a  special  verdict  was  found  in  each;  sub-  for  life,  and 
stantially  as  follows.  "X^f 

On  16th  March,  1786,  one  Emanuel  Chilcott  was  seised  hetr,  if  any, 
in  his  demesne  as  of  fee  of  certain  tenements  known  by  to^e^ldnor 
the  name  of  Tmckwell  estate,  being  the  tenements  in  the  mortgaged; 
declaration  mentioned,  and  being  so  seised  thereof,  on  the  heir  lawfully 
day  and  year  aforesaid,  duly  made  and  published  his  last  ^^^?j^/^ 
will  and  testament  in  writing,  bearing  date  the  day  and  then  the  above 
year  aforesaid,  and  thereby,  amongst  other  things,  devised  to/teA^ 
as-  follows: — '*  I  give  unto  John  Chilcott ,  my  kinsinan,  male  heir  of  the 
living  in  London,  100/.,  to  be  paid  in  one  year  after  my  ^g,^  KcJ^% 
decease.    Also,  I  give  unto  Mary  Bishop,  my  kinswoman,  /«"»(y ;  yi«W' 
20/.    Also  I  give  unto  Joan  Winter,  my  kinswoman,  20/.  ing  unto  such 
Also  I  give  unto  Sarah  Parsons,  my  kinswoman,  20/-  ^rfof^^e^ 
Also  I  give  unto  Betty  Viney^  my  kinswoman,  20/.'    Also  aforesaid  JL 
I  give  unto  Agnes  Greenslade,  my  kinswoman.  20/.     Also  be\hen  liWng 
I  give  unto  Ann  White,  my  sister-in-law,  the  sum  of  20/.  ^^  som  of 
and  the  incomes  of  Bayers  cottage,  and  her  living  in  it,  if  the  time  of  the 
she  thinks  proper,  during  her  natural  life.    Also  I  give  *^w»g^Mee- 
unto  Eleanor  White  100/.,  and  half  of  Tmckwell  estate,  aforesaid  es* 
during  her  natural  life.    Also  I  give  unto  William  Burge,  JJJJ^dead  wh 

the  will  was 
made,  leaving  five  dauffhters,  but  no  son;  the  eldest  of  those  daughters  had  four  dau^ 
ters,  but  no  son;    all  the  others  had  sons:    and  all  these  were  well  known  to 
the  testator.    J.  C.  died  without  issue.    The  fourth  daughter  of  il.  C.  died  before 

any  of  her  sisters,  and  before  the  expiration  of  the  life-estates,  leaving  a  son : 

Held,  per  Holrayd  and  LittUdak,  Js.,  [Abbott,  C.  J.,  absentej,  Bayley,  J.  dissenti- 
ente,  tnat  such  son  came  within  the  description  of  "Jirsi  mate  heir  of  the  branch  of  IL 
C.^s  family,*'  and  was  entitled  to  the  estates. 


Doe 

V, 
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1826.  my  servant  man^  6/.  All  the  rest  and  residue  of  my  goods, 
chattels,  rights,  credits,  personal  and  tastamentaiy  estate, 
and  also  my  lands,  tenements,  and  hereditaments,  I  give, 
Perratt.  deyise,  and  bequeath  unto  Elizabeth  Chilcott,  my  deariy 
beloved  wife,  during  her  natural  life,  who  I  make  my  whde 
and  sole  executrix.  And  I  do  allow  her  the  said  EUzcAetk 
Chilcott,  to  give  what  she  thinks  proper  of  her  said  efiects 
to  her  sisters,  Eleanor  White  and  Ann  White^  during  their 
natural  lives,  and  after  the  above  lives  being  expired,  that 
is  to  say,  Elizabeth  Chilcott,  Eleanor  White,  and  iljw 
White;  all  the  lands,  rights,  profits,  and  hereditaments  of 
Truckwell  estate  to  come  to  John  Chilcott,  my  kinsman, 
living  in  London,  or  his  male  heir,  if  any,  free  land,  not  to 
be  sold  or  mortgaged  on  any  account  whatever,  but  to  re- 
main in  the  ChilcotC%  family  for  land  of  inheritance,  with 
two  cottages,  gardens,  and  orchard,  in  the  parish  of 
Btompton  Ralph,  adjoining  to  the  aforesaid  Truckwell 
estate,  called  by  the  name  of  Middle  Witcombe  Free  Land: 
and  if  no  male  heir,  lawfully  begotten  by  the  said  John 
Chilcott,  then,  the  above  lands  to  fall  to  the  first  male  heir 
of  the  branch  of  my  uncle  Richard  Chilcott^s  family,  who 
lived  at  Hancrick  Farm ;  yielding  and  paying  unto  such 
of  the  daughters  of  the  aforesaid  Richard  Chilcott  which 
shall  be  then  living,  the  sum  of  100/.  each,  at  the  time 
of  the  taking  possession  of  the  aforesaid  estates/'  The 
said  Emanuel  Chilcott,  on  24th  May,  1787,  died,  so  seised 
of  the  said  tenements,  with  the  appurtenances,  without  re- 
voking or  altering  his  said  will,  and  without  issue,  leavii^ 
the  said  Elizabeth  Chilcott,  his  widow,  and  the  said  Ann 
White  and  Eleanor  White,  him  surviving ;  whereupon  and 
whereby  the  said  Eleanor  White  became  and  was  seised  of 
one  moiety  of  the  said  tenements,  called  Truckwell  Estate, 
with  the  appurtenances,  in  her  demesne  as  of  freehold,  for 
and  during  the  term  of  her  natural  life ;  and  the  said  EU- 
zabeth  Chilcott  became  and  was  seised  of  the  other  moiety 
of  the  said  tenements,  with  the  appurtenances,  in  her  de- 
mesne as  of  freehold,  for  and  durins  the  term  of  her  natu- 
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ral  life.  The  said  Am  Wkite,  od  9th  April,  1791,  died,  lese. 
leaving  the  said  Elizabeth  Chil€9tt  and  Eleanor  White  her 
Borviving,  and  on  23d  Aprils  1792»  the .  said  Etixabeth 
Chilcott  duly  made  and  published  ^  her  last.  will,  and  testar 
me&t  in  writing,  bearing  date  the  day  and  year  laet,  aforo- 
said,  and  thereby,  amongst  other  things,  devised,  and  in 
paranance  of  all  and.  every  power  and  powers  enabling  her 
in  that  behalf,  gave  and  devised,  all  those  the  said  tene* 
ments  comprised  in  the  said  Ematmel  Chilc^tfs  wUl,  over 
which  she  had  any  power  of  disposition,  to  her  sister  the 
said  Eleanor  White,  and  her  assigns,  for  and  during  the 
term  of  her  natural  life.  On  26th  Decanter,  1796,  the 
said  Elizabeth  Chilcott  died,  so  seised  pf  the  laston^n- 
tioned  mmety  of  the  tenements  c&ll^  Truckwell  estate, 
with  the  appurtenances,  without  revoking  omaltering  h^ 
said  will,  whereupon  and  whereby  the  said  Eleanor  White 
became  and  was  seised  of  the  entirety  of  the  said  tene»- 
ments,  with  the  appurtenances,  in  her  demesne  as  jof  freer 
hold,  for  and  during  the  term  of  her  natural  Ufe ;  and  on  I4th 
July,  1820,  the  said  Eleanor  White  died,  so  seised  of  the 
said  tenements,  wit)i  the  appurtenances.  The  said  John 
Chilcott,  in  the  will  of  Emanuel  Chilcott  mentiraed,  whieh 
said  John  Chilcott  was  the  heir  at  law  of  the  said  Emanuel 
Chilcott,  some  time  in  the  year  1766,  intermarried  with 
one  ,  and  in  the  lifetime  of  the  said  Eleanor 

White,  in  December,  1808,  died,  without  ever  having  had 
any  heir  male  by  him  lawfully  begotten,  and  without 
having  levied  a  fine,  or  suffered  a  recovery  of  the  tenements 
aforesaid,  with  the  appurtenances,  or  any  part  thereof;  but 
the  said  John  Chilcott  had  isst^e  one  Sarah  Chilcott,  his 
only  daughter;  and  some  time  in  the  year  1789,  the  said 
Sarah  Chilcott  intermarried  with  ojae  Thomae  Webb,  by 
whom  she  had  issue  one  John  Chilcott  Webb,  her  only 
son,  and  on  4th  April,  1810,  she  the  said  Sarah  Webb 
died,  whereupon  and  whereby  the  said  John  Chilcott  Webb 
became  and  was  the  heir  at  law  of  the  said  Emanuel  Chil^ 
cott.    The  said  John  Chilcott  Webb,  after  the  death  of 


h^j 
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1826.  bis  said  mother^  on  13th  Augtut,  1814|  by  a  certain  in- 
denture bearing  date  the  same  day  and  year  last  aforesaidi 
and  made  between  the  said  JoAm  CUlcott  Webb  and  Lauita 
Pmbait.  Yi\&  wife  of  the  one  part,  and  WUliam  Grajf^  late  of 
Crewheme,  in  the  county  of  Somerset,  esquire,  deceased,  of 
the  other  part,  for  the  considerations  therein  mentioned, 
demised  the  said  tenements  called  Truckwell  estate,  with 
the  appurtenances,  to  the  said  William  Gray,  his  execn^ 
tors,  administrators,  and  assigns,  for  the  term  of  1000 
years ;  and  it  was  by  the  said  indenture  declared,  that  a 
certain  fine  sur  conusance  de  droit  come  ceo,  8ic.,  with 
proclamations,  levied  of  the  said  premises  by  the  said  John 
Chikott  Webb,  and  Louisa  his  wife,  should  enure  to  and 
to  the  use  of  the  said  William  Gray,  his  executors,  admi- 
nistrators, aid  assigns,  for  the  said  term  of  1000  years,  and 
subject  thereto,  to  the  use  of  the  said  John  Chikott  Wehb^ 
his  heirs  and  assigns,  for  ever.  The  said  WilHam  Gray, 
on  21st  October,  1815,  duly  made  and  executed  his  will, 
and  thereby,  without  specifically  devising,  or  bequeath- 
ing the  said  tenements,  with  the  appurtenances,  or  any 
part  thereof,  after  certain  devises  and  bequests,  devised 
and  bequeathed  all  the  residue  of  his  real  and  personal 
estate  to  John  Slade,  his  executors,  administrators,  and 
assigns,  and  appointed  him  sole  executor  of  his  said  will ; 
and  the  said  William  Gray,  on  13th  August,  1817,  died, 
without  revoking  or  altering  the  same :  and  the  said  John 
Slade,  on  17  th  December,  1817,  duly  proved  the  said  will, 
and  took  upon  himself  the  execution  thereof.  On  2nd  April, 
1822,  the  said  John  Chikott  Webb  died  intestate,  leaving 
one  John  Staines  Webb,  his  only  child ,  and  heir  at  law«  In  the 
life  time  of  the  said  Emanuel  Chikott,  and  on  1 7th  March, 
1780,  the  said  Rkhard  Chikott,  the  uncle  of  the  said 
Emanuel  Chilcott,  who  lived  at  Hancrick  Farm,  in  the 
said  will  of  Emanuel  Chilcott  mentioned,  died  without 
ever  having  had  a  son,  and  leaving  issue  five  daughters 
only,  that  is  to  say,  Mary,  bom  9th  November,  1739 ; 
Joan,  bom  \%i  January,  1741 ;  Sarah,  born  4th  December, 
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1744;  Betty,  born  25th  October,  1746;  and  Agnes,  bom        1836. 
I3th  February  J 1749 ;  which  said  daughters  were  all  living 
at  the  making  of  the  will  of  the  said  Emanuel  C/nl" 
cott,  and  at  the  time  of  his  death ;  and  as  well  the  said 
five  danghters/  as  the  several  descendants  of  the  same 
hereinafter  respectively  mentioned,  who  were  bom  be- 
fore the  making  of  the  will  of  the  said  Emanuel  Chilcatt, 
were  all  well  known  to  him  at  the  time  of  making  his 
said  wiU.     On  6th  June,  1768,  the  said  Mary  Chilcott, 
the  eldest  daughter  of  the  said  Richard  Chilcott,  inter- 
married with  one  George  Bishop,  by  whom  she  had  issue 
four  daughters  only,  that  is  to  say,  Betty,  bom  6th  August, 
1769;  iinn,  bom  11th  October,  1770;  Mary,  bom  11th 
January,  1772 ;  and  Awm,  bom  2nd  October,  1781 ;  and 
the  said  Mary  Chilcott,  afterwards  Bishop,  in  the  lifetime 
of  the  said  Eleanor   White,  and  sometime  in  the  year 
1799,  died.      On   1st  May,  .1794,   the  said  Elizabeth 
Bishop,  the  eldest  daughter  of  the  said  Mary  Bishop, 
intermarried  with  one  John  Derham  Perratt,  by  whom 
she  had  issue  the  within-named  Matthew  Perrat,  (the  de- 
fendant), her  eldest  son,  and  heir  at  law,  who  was  bom  on 
Ist  February,  1795,  and  which  said  Elizabeth  Perratt, 
and  Matthew  Perratt,  are  still  respectively  living.    On 
14th  May,  1762,    the  said  Joan   Chilcott,  the  second 
daughter  of  the  said  Richard  Chilcott,  intermarried  with 
one  Isaac    Winter,  by   whom  she   had  issue  two  sons, 
Thomas  Chilcott  Winter,  bom  18th  February,  1763,  and 
the  within-named  Isaac  Winter,  bora  15th  July,   1770 
both  of  whom  were  also  well  known  to  the  testator ;  and 
after  the  death  of  the  said  Eleanor   White,  on  8th  No- 
vember, 1820,  the  said  Joan  Chilcott,  afterwards  Winter 
died.     In  the  respective  livestime  of  the  said   Eleanor 
White  and  Joan  Chilcott,  afterwards  Winter,  to  wit,  on 
30th  December,  1817,  the  said  ITumas  Chilcott  Winter 
died  a  bachelor,  intestate,  leaving  the  said  Isaac  Winter, 
his  brother  and  heir  at  law,  him  surviving.     On  3rd  April, 
1 769,  the  said  Sarah  Chilcott,  third  daughter  of  the  said 
Richard  Chi  Icott,  intermarried  with  one  Samuel  Parsons, 
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I83G.        by  whom  she  had  issue  two  sons^  Janies  Pi^sons-,  bom  3rd 
October  1771^  and  John  Panofu,hoTnAih'Jamiar^,  1773; 
aad  afterwards,  in  the  lifetime  of  the  said  JSIeimor  WUie, 
on  4th  August,  1813,  the  said  Sarah  Chikoit,  afterwards 
Parsons,  died ;   and  afterwards,  some  time  in  the  year 
1813,  the  said  James  Parsons  died  intestate,  and  without 
issne,  leaving  the  within^^named  John  Parsons,  his  brother 
and  heir  at  law,  him  surviving.    On  4th  August,  1764| 
the  said   Betty   Chilcott,  fourth  daughter  of  the  said 
Richard  Chilcott,  intermarried  with  one  Beigamn  Vin^^ 
by  whom  she  had  issue  Thomas  Finey,  her  only  son,  born 
6th  March,  1765,  and  the  said  Beit^  Chilcott,  afterwards 
Viney,  in  the  lifetime  of  the   said    Eleanor  White,  on 
24di  February,  1804,  died  leaving  the  said  Thomas  Vinep 
her  only  son  and  heir  at  law,  her  surviving.    The  said 
Thomas  Viney,  in  the  lifetime  of  the  said  Eleatior  White, 
some  time  in  the  year  1796,  intermarried  with  one  Catie- 
rine  Philps,  hy  whom  he  had  issue  one  son,  die  widiin- 
nanied  Thomas  Viney,  who  is  still  Hving,  and  the  said 
Thomas  Viney  on  16th  July,  1819,  duly  made  and  pnb» 
lished  his  last  will  and  testament,  bearing  date  the  day 
and  year  last  aforesaid,  and  thereby  gave  and  fleviBed  aB 
his  real  estate  to  the  said  Catherine  Viney,  her  heirs  and 
assigns,  for  ever.    The  said  Thomas  Viney,  afterwards,  in 
September,  1819,  died  without  revoking  or  altering  his  said 
wiU,  leaving  the  said  Catherine  Viny,  his  widow,  and  the 
said  Thomas  Viney,  his  only  son  and  heir  istt  law,  him 
surviving.    The  said  Catherine  Viney,  afler  the  death  of 
the  said  Eleanor  White,  on  20th  July,  1820,  entered  into 
the    said    tenements   with   the  appurtenances,  claiming 
the  sam^,  and  was  seised  thereof  as  the  law  requires; 
and  being  so  seised,  on  the  within«mentioned  1st  Oc^ 
tober,  1820,  demised,"  8cc.,  stating  the  demise   by  the 
lessor  of  the  plaintiff,  Catherine  Viney,  and  the  entry  and 
ouster  by  the  defendant.     ''And  the  within-named  Thomas 
Vi(iey,  the  son,  aft^r  the  death  of  the  said  Eleanor  White, 
on  20th  July,  1820,  entered  into  the  said  tenements,  with 
the  appurtenances,  claiming  the  same,  and  was 


HILARr  TERM,  SIXTH  AND  SEVENTH  GEO.  IV.  739 

thereof  as  the  law  requifOB,  and  being  bo  Beiaed,  afterwards        lase. 
on  the  withinrmentioned  liACktober,  1820,  demised/'  &c. 


Dos 
stating  the  demise  by  the  lessor  of  the  plaintiff,  Thomas  v. 

Viney,  and  the  entry  and  ooBter  by  the  defendant.    **  On      B****"- 

Ist  November^  1770,  Agnes  Ckikott,  fifth  daughter  of  the 

said  Richard  ChUeoit,  intermarried  with  John  Greenslade, 

by  whom  she  had  issue  Thomas  Greenslade,  her  only  son, 

bom  10th  December,  1772 ;  and  afterwards,  some  time  in 

the  year  1780,  the  said  JoAa  Greehslade  died,  lelLying  the 

said  Agnes,  his  widow,  and  the  nid  .Thomas  Greetistade, 

his  son,  him  sarriving;  both  cf.  whom  are  still  living; 

whereupon,  and  whereby  the  said  Hamas  Greensladfi,  after 

the  death  of  the  said  Eleanor  White,  on  20th  Jufy,  1820, 

entered.  Sec.  /'  stating  the  demise  by  the  lessor  of  the 

plaintiff,  I^omos  Chreensbsde,  and  the  entry  and  ouster  by 

the  defendant*    '^  But,  whether  or  lio^  upon  the  whole 

matter  aforesaid,  the  said  defendant  is  guilty  of  the  tres^ 

passes  and  gectments  specified,  or  any  of  them,  the  jurors 

are  ignorant,  and  thereitpon  th^  pray  the  advice  of  the 

Court,  &c. ;"  concluding  in  the  usual  form. 

These  cases. were  argued,  the  first  at  the  sittings  after 
HUarjf  term,  1822,  by  Jeremy  for  the  plaintiff,  and  JBer- 
naird  for  the  defendant;  and  the  second  at  the  same  sit- 
tings by  Carter  for  the  plaintiff,  and  Betnard  for  the  de- 
fendant. The  third  being  not  then  tried,  the  fi>rmer  stood 
over  to  wait  the  event  of  the  trial,  and  the  third  was  after- 
wards  argued  at  the  sittings  after  Easter  term,  1824,  by 
Preston  for  the  plaintiff*  and  Bernard  for  the  defendant. 
The  judgment  in  all  three  was  then  postponed,  under  the 
hope  that  an  amicable  arrangement  might  be  made  fonong 
the  parties ;  but  that  hope  proving  unfounded,  and  there 
being  a  difference  of  opinion  among  the  learned  judges  who 
heard  the  arguments,  they  now  delivered  their  judgments 
seriatim.  As  those  judgments  run  to  great  lengthy  and 
comprise  a  full  review  of  all  the  authorities  cited,  bearing 
upon  the  case,  it  is  thought  unnecessai^  to  detail  the  argu- 
ments here. 
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1826.  LiTTLKDALE,  J. — ^The  speeial  verdict  states,  that  Join 

Chilcott  is  deadf  nerer  having  had  issue  male ;  he  took  an 
estate  either  for  life  or  in  tail;  and  whichever  he  took,  the 
remainder  to  his  family  is  gone,  and  the  devise  to  Rkhard 
Ckilcoit's  family  comes  in.  That  is  as  fdlows :  ''  If  no 
male  heir,  lawfully  b^otten  by  John  Chilcott,  then^the 
above  lands  to  fall  to  the  first  male  heir  of  the  branch  of 
my  uncle  Biehard  CkUcotfs  family,  p&ying  ^uito  such  of 
the  daughters  of  Biehard  Chilcott^  which  shall  be  then 
living,  100/.  each,  at  the  time  of  the  taking  possession  of 
the  aforesaid  estates/'  The  question  is,  which  of  Biehard 
Chikotfs  family  satisfies  the  language  of  this  devise.  The 
daughters  clearly  do  not ;  they  are  merely  the  stocks  from 
which  the  heirs  are  to  emanate ;  it  is  from  among  the  males 
of  the  family  that  the  remainder-man  must  be  found.  It 
has  been  said,  that  all  the  males  who  represent  the  daugh- 
ters of  Biehard  Chilcott  constitute  one  heir ;  but  if  the 
testator  intended  the  male  heir  of  each  daughter  to  take 
a  part,  and  altogether  to  constitute  one  heir,  he  certainly 
has  not  used  words  expressive  of  that  intention.  His  bm- 
guage  is  male  heir,  in  the  singular  number,  and  the  finX 
male  heir;  expressions  clearly  shewing  diat  one  person 
was  meant,  and  one  only.  The  question  is,  who  is  that  one 
person  ?  I  am  of  opinion  that  Thofnai  Viney,  the  son  ol 
Betty,  the  fourth  daughter  of  Biehard  Chilcott,  who  was 
bom  on  the  6th  March,  1766,  and  whose  mother  died  on 
the  24th  February,  1804,  answers  the  description;  and 
that  he,  having  devised  to  his  wife  in  fee,  she  is  now  ^ititled 
to  recover  in  the  ejectment,  in  which  she  is  one  of  the  lessors 
of  the  plaintiff.  It  is  a  general  rule,  the  exceptions  to 
which  do  not  apply  to  this  case,  that  if  a  person,  not 
named,  takes  by  purchase,  he  must  answer  the  entire  de- 
scription of  the  designation  of  him  in  the  deed  or  will ;  and 
the  question  is,  whether  Thomas  Viney  does  not  answer 
the  entire  description  of  **  the  first  male  heir  of  the  branch 
of  Biehard  Chilcott's  family." 

First,  he  is  an  heir  of  one  of  the  five  daughters  who  con- 
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stitated  the  family.    He  was  bom  ia  1766 ;  and  in  1804,        isso. 


Dob 


when  his  mother  died,  the  particular  estate  which  was  to 

support  the  contingent  remaiiider,  still  existed.    Upon  his         "v." 

mother's  death,  the  remainder  vested  in  him  as  an  heir,  if     Peak^^* 

he  answered  the  other  descriptions  of  firsts  and  malen    He 

is  a  male  heir,  for  he  is  the  son  of  one  of  the  daughters, 

without  the  intervention  of  a  female,  and  could  therefore 

take  either  by  descent  or  by  purchase.    Then,  is  he  the 

Jirst  male  heir?  His  mother  died  before  any  of  her  sisters, 

therefore  he  was  the  first  person  who  filled  the  character  of 

heir,  if  heir  is  to  be  taken  in  that  sense  of  the  wend  which 

says,  that  a  person  cannot  be  heir  until  his  ancestor  is 

dead ;  and  then>,  be  unites  in  himself  all  three  parts  of 

the  description,  for  he  is  heir,  male  heir,  and  first  male 

heir. 

The  truth  ot  the  maxim  of  law,  ^'  nemo  e$t  hares  vweu" 
tisi*  has  never  been  denied,  as  a  general  proposition.    In 
Co.  lAtt.  378  a,  it  is  said, ''  if  a  lease  for  life  be  made,  the 
remainder  to  the  right  heirs  of  J.  S.,  L  S.  being  then  alive, 
it  sufficeth  that  the  inheritance  passeth  presently  out  of 
the  lessor,  but  cannot  vest  in  the  heir  of  L  S.,  for  that 
living  his  father,  he  is  not  in  rerum  natur&,  for  non  est  hares 
viventis  ;  so  as  the  remainder  is  good,  upon  this  contingent, 
viz.,  if  /.  S.  die  during  the  life  of  the  lessee."    In  Archer^s 
case  (a),  the  devise  was  ''  to  J.,  for  life,  and  afterwards  to 
the  next  heir  male  of  A.,  and  to  the  heirs  males  of  the 
body  of  such  next  heir  male.    A.  enfeoffed,  and  it  was 
held  that  the  right  heir  male  of  A.  could  not  enter  for  a 
forfeiture  in  the  fife  of  A.,  for  he  cannot  be  heir  as  long  as 
A.  lives ;  and  that  the  remainder  to  the  right  heir  male  of 
A.  wsa  good,  although  he  cannot  have  a  right  during  his 
life,  but  it  is  sufficieiit  that  the  remainder  vests  eo  instanti 
that  the  particular  estate  determines."    In  Chahner  and 
Bowyer's  case  (6),  Bowjfer  devised  to  his  youngest  son  in 
tail,  remainder  tp  the  body  of  his  eldest  son,  remainder  to 
his  daughters  in  fee.     Bowyer  died,  and  the  second  son 

(a)  1  Rep.  66  b.  (6)  2  Leon.  70. 
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1836.        died  without  issue,  living  the  ddest  son,  who  had  issue, 
*-'-^-'      who  was  teoent  in  an  assize  of  novel  disseisin.    It  was  con- 
p.  tended,  4^at'  though  in  a  grant,  the  son,  hying  his  &ther, 

PftEAATT.  cannot  take  as  heir  by  limitation,  as  heir  to  his  (athor,  be- 
cause ^al  none .  can  be  said  or  held  heir  to  his  father  as 
long  as  the  father  is  alive,  yet  Jby  way  of  devise,  the  law 
shall  favour  the  intention  of  the  party,  and  the  intent  of 
the  devisor  shall  prevail.  But  all  the  Court  was  stion^y 
against  it,  and  held,  that  as  welLin  the  case  of  a  devise  as 
a)grant,  all  is  one,  and  judgment  was  given  for  the  plaintiff. 
In  Else  V.  Osborne  (a),  A.  made  a  settlement  to  the  use  of 
himsdf  for^  99  yeai»»  if  he  should  so  long  lire,  remainder 
to  trustees  and  their  heirs  during  his  life,  remainder  to  the 
use  of  the  heirs  of  his  body,  remainder  to  himself  in  fee. 
ii.  had  two  sons.  A.,  and  the  trustees,  and  the  eldest  son, 
when  of  age,  joined  in  a  feoflfment  and  fine  to  £•  in  fee,  ss 
a  security  for  money;  and  the  eUlest  son  dying  without 
issn^,  the  second  son  filed  a  bill  to  set  aside  the  mortgage. 
Th0  Lard  Chantettor  said,-^'^  This  is  plainly  a  contingent 
remainder,  being  limited  to  the  hfairs  of  the  body  of  A., 
who  can  have  no  heir  during  his  hfe ;  for  nemo  est  kam 
vipentie.** 

But  the  word  heir  is  not  always  used  in  the  law  as 
meaniog  a  person  whose  ancestor  is  dead,;  there  are  many 
cases  in  which  it  applies  though  the  ancestor  is  hving; 
and  there,  it  means  heir  appdreni.  There  are  various 
illustrations  of  heim  of  this  kind  to  be  found  in  the  books ; 
Coutiden  v.  Clarke  (6),  Burcheit  v.  Durdani  (e\  Darbiton 
Vp  Beaumont  {d) :  but  in  all  those  instances,  the  word  heir, 
from  the  subject  matter,  necessarily  means  heir  tq^pareni, 
and  not  heir  after  the  death  of  the  ancestor.  Then,  it  has 
.been  urged,  that  as  ihe  word  heir  bears  these  several  sig* 
nifioations,  and  may  mean  heir  apparent  as  weU  as  full 
heir,  it  should  be  taken  as  such  in  this  case;  and  then, 
that  Thtnnae  ChilcoU  WhUer,  the  brother  of  haae  WitUer, 

(o)  1  p.  Wms.  387.  (b)  Hob.  31'. 

(c)  2  Veni.  311, 313.  {d)  Fort6Kue,  18, 22. 
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one  of  the  leBsore  of  the  plaintiff^  is  eutitled,  inaBuniofa  as        |BS0. 
he  was  bom  in  1763,  before  Thomas  Viney^  and  was  the 


Dos 


P&JIBATT. 


first  bom  male  of  the  branch  of  Richard  ChilcotV%  family ;  _  v. 
and  being  an  heir,  and  a  male,  the  being  the  first  bom  made 
him  heir  apparent,  that  is,  in  this  view  of  the  case,  full 
heir,  and  consequently  he  answers  the  entire  description 
of  first  male  heir.  There  are,  undoabtedly,  nmny  cases 
arising  upon  wiUs,  where  the  word  heir  has  been  held  to 
mean  heir  apparent.  In  Burchttt  v.  Durdant  (a),  the  devise 
was  to  H.,  in  trust  for  JR.  D.,  and  after  his  death -to  the 
heirs  male  of  his  body  now  livings  and  to  such  other  heirs 
maleand  female  as  he  shall  hereafter  happen  to  have.  The 
principal  question  was,  whether  the  devise  to  the  heirs  of 
the  body  of  JR.  D.  now  living,  was  a  vested  or  a  contin- 
gent remainder.  It  was  contended,  that  a  mau  cannot 
take  as  kin  during  the  life  of  his  ancestor,  fi>r  nemo  est 
h«res  viventis;  but  it  was  resolved  that  it  was  a  vested  - 
remainder,  for  being  limited  to  the  heirs  of  the  body  of 
22.  D.  now  living,  it  was  a  sufficient  designatio  personsB, 
and  the  same  as  if  he  had  said  heir  apparent*  But  that 
decision  went  upon  the  ground  of  the  introduction  of  the 
words  now  living :  for,  independently  of  those  words,  the 
general  doctrine  was  admitted  :  and  even  as  the  case  was, 
AtkyiUf  C.  B.,  and  Powell,  J.,  were  of  opinion  that  it  was 
a  contingent  remainder,  but  considered  themselves  bound 
by  the  judgment  of  the  House  of  Lords,  in  the  case  of 
James  v.  Bichardsolh  (b),  which  arose  upon  the  same  will, 
and  where  it  was  held  to  be  a  vested  remainder.  In  one 
r^x>rt  of  the  case  of  Darbison  v.  Beaumont  (c),  it  is  stated 
that  the  remainder  was  devised  to  the  heirs  male  of  the 
body  of  £•  X.,  lawfully  begotten.  £.  L.  was  living  at  the 
time  of  the  remainder  taking  place ;  and  yet  it  was  held 
that'  the  heir  apparent  should  take.  That  is,  undoubtedly, 
an  authority  to  shew  that  *Aetr  in  a  will  may  mean  heir 

(a)  2Vent.  311,  313. 

(ft)  2  Ler.  233.    1  Vent.  334.    Sir  T.  Ray.  330.    Sir  T.  Jones,  99. 

(c)  Viner.  Devise.  U.  b,  pi.  5. 
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ieS6.         apparaaU  without  tiny  other  words  to  express  such  an  in- 
'-^j^'       tention ;  bat  it  is  aa  extremely  short  note  of  the  case,  and 
V,  differs  from  the  other  Reports  of  it,  ia  both  of  which  it  is 

^"^^'  stated,  that  it  appeared  by  the  will  that  £.  L.  was  Imng, 
and  that  that  was  the  ground  of  the  decision  (a).  That 
judgment  of  the  Exchequer  was  reyersed  by  the  two  Chief 
Justices  in  the  Exchequer  Chamber,  thou^  that  reversal 
was  afterwards  over-ruled  in  the  House  of  Lords;  but 
these  facta  shew  that  there  was  much  difference  of  opimcn 
upon  the  point,  it  is  not,  however,  necessary  to  questiQii 
the  doctrine  there  laid  down»  for  it  is  perfectly  consisteet 
with  die  general  rules  of  law.  In  Gaodwrighi  v.  WhUeib)^ 
it  was  hdd,  that  a  devise  to  the  heir  of  if.  was  good  asa 
designatio  personee,  and  that  he  might  take  in  the  lifetime 
of  M. ;  but  it  appeared  by  the  will  that  M.  was  aim. 
De  Grey,  C.  J.,  said,  *'  Within  a  century  past*  a  won 
liberal  construction  of  the  words  of  a  testator  has  pfs- 
vailed ;  and  they  have  been  generally  taken  in  their  popa- 
lar  sense,  which  is  most  likely  to  have  been  his  meaning:" 
and  he  goes  on  to  cite  the  very  cases  I  have  noticed*  aa 
shewing  that  where  die  words  now  livmg  are  used  in  the 
will,  the  person  called  bar  may  take,  though  flie  anceslw 
is  alive.  The  latter  case,  therefore,  goes  no  fnxther  disn 
the  former :  and  does  not  touch  the  question,  whether  ieir 
can  be  held  to  mean  heir  apparent^  where  there  is  nodiing 
in  the  will  indicating  such  an  intention :  and  the  easea, 
taken  altogether,  only  decide,  that  ^riiere  there  is  ensogh 
in  the  will  to  shew  that  the  testator  meant  to  use  the  wad 
heir  in  the  sense  of  heir  apparent,  it  shall  be  so  constnied. 
Now,  in  this  will  there  is  nothing  to  shew  that  the  Seatator 
meant  to  use  the  word  heir  in  the  sense  of  heir  apparent. 
The  word  heir  ia  appUed  generally  to  the  descendants  of 
all  the  five  sisters ;  no  preference  is  shewn  to  any  of  them, 
orof  their  descendants ;  they  are  all  treated  alike,  and  the 
sum  of  100/.  is  directed  to  be  paid  to  such  of  them  aa  shall 
be  liviog  when  the  estate  comes  into  possession:  and, 

(fl)  1  P.  Wms.  229.    Fortescue,  18.        ,    {b)  2  Bl.  1010. 
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probably,  tbe  testator's  object  was  to  avoid  shewing  any  1620. 
preference,  and  for  that  purpose  he  mad^  it  contingent  as 
to  which  part  of  the  family  the  estate  should  ultimately  go. 
In  further  considering  what  is  the  meaning  of  the  wor4 
heir,  it  is  necessi^  to  advert  to  a  class  of  cases  arising  out 
of  the  doctrine  laid  down  by  Littleton,  in  sections  21,  22, 
23,  and  24 ;  pind  by  Lord  Coke  in  his  Commentaries  thereon, 
iwmely,  th^t  to  entitle  a  person  to  claim  as  purchaser 
under  a  devise  to  heirs  male  or  female  of  the  body,  under 
particular  circumstances,  he  must  shew  that  he  salisfiep 
the  whole  of  the  description^  and  that  he  is  actual  heir  (a). 
I  think  that  doctrine  is  correct,  as  far  as  respects  the  pre- 
sent case,  and  I  have  already  given  my  reasons  for  so 
thinking;  but  a  great  many  cases  applicable  to  this  rule 
,have  occurred,  and  are  collected  in  a  most  ingenious  and 
^borate  note  of  Mr.  Hargrave,  to  Co*  LUt.  24  b>  and  in 
another  note  to  Co.  Litt.  164  b.  I  do  not  enter  into  an 
ezamiA&tion  of  those  cases,  becau^e  they  do  not  iqppear 
to  me  to  bear  upon  the  present;  and  for  the  decision  of 
4his  question,  I  think  it  immateriali  whether  Lord  Coke  was 
right  or  wrong.  The  point  in  all  those  cases  has  been^ 
whether  the  person  claiming  was  heir  as  well  as  heir 
apparent,  that  is,  pot  whether  h^  or  she  was  hey*  with  refe^ 
rence  to  the  maxim,  nemo  est  hoares  viventis,  but  with  refe- 
rence  to  some  other  person  being  heir,  and  the  person  claim- 
ing, therefore,  being  neither  heir  as  representing  adeceased 
ancestor,  or  heir  apparent.  Lord  CoAe's  Commentary  on 
•sections  22  and  23  of  Littleton,  illustrates  this  ppint.  He 
says(i),  '^  When  a  man  giveth  lands  to  a  man,  and  the 
lieirs  female  of  his  body,  and  dieth  having  issue  a  son  and 
a  daughter,  the  daughter  shall  inherit ;  for  the  mW  of  the 
/donor,  (the  statute  working  with  it),  shall  be  observed. 
But  in  case  of  a  purchase  it  is  otherwise,  for  if  A.  have 
issue  a  son  and  a  daughter,  and  a  lease  for  life  be  made« 
the  remainder  to  the  heirs  females  of  the  body  of  A, ;  A, 

<a)  Co.  Litt.  24,  25.  {b)  Id.  24  b. 
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1626.  dieth ;  the  heir  female  can  take  nothing,  because  she  is 
not  heir ;  for  she  must  be  both  heir  and  heir  female,  which 
-she  is  not,  because  the  brother  is  heir,  and  therefore  the 
will  of  the  giver  cannot  be  observed,  because  here  is  no 
gift,  and  therefore  the  statute  cannot  work  thereupon." 
But  here  the  question  is,  not  whether  the  different  claiin- 
•ants  are  heirs  or  not,  for  each  of  them  is  an  heir ;  that  is, 
either  an  heir  after  the  death  of  his  ancestor,  as  in  the 
case  of  Thomas  Viney,  who  is  heir  to  Betty,  the  fourth 
daughter  of  Richard  Chilcott ;  or  heir  apparent,  as  is  the 
case  of  Thomas  Chilcott  Winter^  who  was  hdr  apparent 
to  Joauy  the  second  daughter ;  or  heir  apparent,  as  is  the 
case  of  Matthew  Perratt,  who  is  heir  apparent  to  his 
mother  Betty ,  who  w^  heir  of  Mary,  the  eldest  daughter; 
for  each  of  these  three  persons  represents  an  ancesto*  of 
whom  they  are  respectively  heirs,  and  each  is  an  heir,  in 
one  sense  or  other  of  the  word.  It  is  not  a  qnesticm,  who 
is  heir  to  the  testator,  or  heir  to  Richard  Chileatt,  but  who 
is  heir  of  the  branch  of  his  family,  consisting  of  five 
females,  each  of  whom  was  to  be  an  ancestor  from  whom 
an  heir  was  to  spring.  I  have  not  particularly  noticed 
the  claim  of  Matthew  Perratt:  it  is  open  to  the  same  ob- 
jection as  that  of  Thomas  Chilcott  Winter,  because,  though 
his  mother  Betty  became  heir  to  her  mother  Mary,  on  the 
death  of  Mary,  yet  Betty ^  his  mother,  is  still  living ;  and 
therefore  he  does  not,  even  now,  fill  the  charact^  of  heir, 
and  his  claim  cannot  be  supported. 

Upon  the  whole,  I  think  the  case  resolves  itself  into 
this,  whether  the  word  heir,  in  this  devise,  is  to  be  taken 
to  mean  heir  of  a  deceased  ancestor,  or  heir  apparent ;  and 
as  I  think  it  means  heir  of  a  deceased  ancestor,  I  am  of 
opinion  that  judgment  should  be  given  for  the  plaintiff  on 
the  count  on  the  demise  of  Catherine  Yiney,  in  the  ejects 
ment  in  which  she  and  Thomas  Viney,  and  Thomas  Green- 
slade,  are  lessors  of  the  plaintiff;  and  for  the  defendant  on 
the  other  counts  in  that  ejectment,  and  generally  in  the 
two  other  ejectments. 
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HoLROYD,  J. — ^The  claimB  of  the  parties  in  these  eject-  1826. 
ments,  arise  upon  the  will  of  ^nanuel  CkUcott,  made  16^ 
March,  1786.  By  that  wiU,  after  giving  half  of  TrucfyMl 
estate,^  the  estate  in  question,  to  Eleanor  White  durit^  her  ^"^"'• 
life,  and  the  other  half,  inter  alia,  to  Elizabeth  CInlcott, 
his  wife,  daring  her  life,  with  power  to  give  ^at  she 
thought  proper  to  her  sisters,  Eleanor  White,  Jnd  Ann 
White,  for  their  lives,  he  devised  thus : — ''  An^ after  the 
above  lives  being  expired,  that  is  to  say,  Elizaheih  Chilcott, 
Eleanor  White,  and  Ann  White,  all  the  lands/rights,  pro- 
fits, and  hereditaments  of  TruckweU  estat/  to  come  to 
John  Chilcott,  my  kinsman,  living  in  London,  or  his  male 
heir,  if  any,  free,  not  to  be  sold  nor  mortgaged  on  any 
account  whatsoever ;  but  to  remain  in  the  Chilcott's  family 
for  land  of  inheritance,  with  two  cottages,  gardens,  and 
orchard,  in  the  pariah  of  Brompton  Ralph,  adjoining  to 
the  aforesaid  TruckweU  estate,  called  by  the  name  of  Mid^ 
die  Wetcombe,  free  land :  and  if  no  nude  heir,  lawfully 
begotten  by  the  said  John  Chilcott,  then  the  above  lands  to 
fall  to  the  first  male  heir  of  the  branch  of  my  uncle  Richard 
Chilcott'sybmt7y,  who  lived  at  Hancrickfarm,  yielding  and 
poying  unto  such  of  the  daughters  of  the  aforesaid  Richard 
Chilcott,  which  shall  be  then  livir^,  the  sum  of  lOOL  each, 
at  the  time  of  th&  taking  possession  of  the  aforesaid  estates.". 
Emanuel  Chilcott,  died  27th  ifoy,  1787,  leaving  the  above 
named  John  Chilcott,  who  was  his  cousin  and  heir  at  law». 
surviving,  who  afterwards  dying  without  issue  male,  and 
in  the  hfetime  of  Eleanor  White,  his  estate  tail  became 
extinct,  and  Elizabeth  Chilcott,  the  testator's,  widow, 
having  devised  her  half  of  the  TruckweU  estate  to  Eleanor 
White,  for  her  life,  and  Eleanor  White  having  survived 
Elizabeth  Chilcott  and  Ann  White,  and  dying  the  14th 
Jufy,  1820,  all  their  life  estates  then  became  eztiACt ;  and 
the  question  is,  whether  any,  and  what  person  is  entitled  to 
the  TruckweU  estate  under  the  devise,  by  which  that  estate 
was  then  to  fall  /'  to  the  first  male  heir  of  the  branch  of 
Richard  ChilcotVs  family;'*  or,  whether  that  devise  is 
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1826.        ▼Old  for  uficertainty^  60  that  the  estfite  posBeft  by  descMt  to 
the  testator's  heir  at  law. 

In  order  to  ascertain  the  intention  of  the  testatcfr,  so  far 
as  it  depends  upon  the  constructioti  of  the  irill,  it  id  im- 
portant to  consider  what  was  the  state  of  things  ift  the 
ChUcott  family,  nt  the  time  when  the  will  was  made ;  for  it 
is  laid  down  by  Wilks,  C.  J.,  in  Doe  v.  Underdown(a), 
to  be  oiie  of  the  certain  and  established  rules  for  the  con- 
struction of  Wilis,  that  the  intent  of  the  testator  should 
always  be  taken  as  things  stood  at  the  time  of  the  mttking 
of  his  will ;  a  rule  which  had  preriously  been  laid  down  by 
Lord  King,  C.  J.,  in  Wrighi  v.  Hall  (ft),  and  has  since 
been  confirmed  by  Lord  Ellenborough,  C.  J.>  in  Doer. 
Scott  (c).     There  wel«  originally  three  branches  of  the 
Chilcott  family ;  of  one,  the  testator  was  the  only  surriring 
individual;  the  other  two  remained,  and  were  both  in  the 
mind  of  the  testator  when  he  made  this  devise.     One  of 
them  had  consisted  of  his  elder  uncle,  John  Chilcott,  who 
was  dead,  leaving  only  one  child>  the  testator'd  kinsman, 
John  Chikott,  named  as  such  in  the  will,  who  was  living 
at  the  time  of  making  the  will,  having  one  child  only,  a 
daughter,  then  unmarried.    Of  the  other  branch,  whidi 
the  testator  calls  ''  the  branch  of  his  uncle  Richard  Chil- 
cott'^ family ;"   Richard  Chilcott,  the  tedtetor's  younger 
uncle,  was  dead  without  issue  male,  but  leaving  five 
daughters,  all  then  married  and  living ;  and  of  those, 
Mary,  the  eldest,  had  four  daughters,  but  no  son,  or  male 
descendant,  and  each  of  the  othere  had  a  son  or  sons  then 
living.     This  Was  the  state  of  things  in  the  Chilcott  fii- 
mily,  both  at  the  tune  of  the  testator's  making  his  will,  and 
of  his  death ;  and  Richard  Chilcott*s  daughters,  and  their 
children,  were  all  well  known  to  the  testator.    Then  let  ns 
consider,  what  the  devise  is,  as  it  respects  these  two 
branchei^  of  the  family.    The  devise,  as  to  the  first  branch, 
was,  in  my  opinion,  a  devise  to  such  person  only,  as  either 

{a)  Willes.  296.      (6)  Fortescue,  102.  8  Mod.  222.*    Wnght\.  Home. 

(c)  3  M.  &  S.  306. 
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waSp  mi  the  time  of  making  the  wtU»  or  would  be  at  the        I83f . 
time  of  the  testator's  death,  when  the  will  would  first  come      '  ^T^^ 
into  operation^  the  male  heir  of  that  branch,  in  that  strict  v* 

sense  of  the  word  heir,  which  the  maitim,  '^  nemo  est  "^'^^^« 
hseres  TiTentia^''  requires.  The  densee,  John  Chileoit, 
was,  in  the  strictest  sense,  the  male  heir  of  that  branchy 
because  his  father  was  dead.  If  he  suryived  the  tea* 
tator,  he  would  be  the  only  person  to  take  under  the 
devise  in  favour  of  that  branch  ;  and  so  it  would  be,  if  he 
died  before  the.  testator,  supposing  his  male  heir  would 
take  no  estate  by  purchase,  which  would  be  the  case  if  in 
the  dcTise  to  him,  ''  or  to  his  male  heir,  if  any/'  the  word 
or  can  be  construed  and.  '  But,  construing  that  devise  dis* 
juactively,  so  that  the  estate  to  the  male  heir  lapsed  by 
the  father  dying  during  the  testator's  life,  still  no  person 
could  take  under  that  devise  who  was  not  both  heir,  in  the 
strict  sense  of  the  word,  and  maUf  according  to  the  cases 
put  by  Lord  Coke,  in  Co.  Ldtt.  25  b. ;  and  the  son  of  John 
ChUcott,  if  he  left  one,  or  the  son  of  his  daughter,  if  she 
died  and  left  one,  would  be  the  only  person  satisfying  that 
description.  But,  according  to  the  authorities  just  cited, 
her  son  could  not  take,  unless  she  were  dead,  for  he  would 
not  answer  that  description  during  her  life ;  unless  enough 
can  be  collected  from  the  will  to  shew  a  contrary  intent, 
which  in  my  opinion  there  cannot.  No  male  heir,  but 
an  heir  male  of  his  body,  could  take  under  the  above  de- 
scription^ either  by  descent  or  purchase :  for  the  words, 
*^  his  male  heir,*'  to  be  a  good  description  in  a  will,  to  take 
as  a  purchaser,  must  be  construed,  *'  heir  male  of  his 
body."  Co.  Liti.^27^;  Hobart,  32;  and  Lord  Ossukton's 
cafle  (a).  So  that  no  person  could,  I  think,  be  held  to  take 
under  the  devise  in  favour  of  the  first  of  these  two  branches 
of  the  family,  ^Kiless  he  was,  or  until  he  became,  ''male  heir,*' 
within  the  meaning  of  the  maxim  ''nemo  est  hseres  viventis.^ 
This  being  in  my  opinion  the  effect  of  the  devise  in 
fkvour  of  the  first  branch,  let  us  see  what  the  devise  over 

(a)  1 1  Mod.  189.    3  Balk.  336. 
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•1836.        ^A  favour  of  the  second  branch  is,  and  how  it  is  to  be  cod- 
stnied ;  and  let  us  consider,  whether  the  devise  in  iavour 
of  the  first  branch  and  the  necessary  effect  of  that  devise 
Peesatt.     ^^^^  ^^^  [f  gQ^  }^^^  fg^jp  ii  Qgn^  i^ii  |]g  iQ  ascertaining  the 

intent  of  the  testator,  or  the  legal  construction  and  eflEeet 
that  is  to  be  given  to  the  devise  in  favour  of  the  second 
branch.  The  devise  over,  is  : — **  and  if  no  male  heir, 
lawfully  begotten  by  the  said  John  Ckilcott/^  that  is  to 
say,  '^  if  no  such  male  heir  of  the  body  of  John  CUkM, 
the  devisee,  as  the  above  maxim  requires.''  then  "the 
above  lands  to  fall  to  the  first  male  heir  of  the  branch  of 
my  uncle,  Richard  Chilcoit's  family."  !lf ow.  there  were,  at 
the  time  of  making  the  will,  t^U  heirs  apparent  of.  the 
bodies  of  the  four  younger  daughters  of  Richard  Chiicoii, 
respectively  known  to  the  testator ;  yet  he  does  not  de- 
signate any  person  by  name  as  the  person  he  intended  to 
take:  which  he  did,  as  far  as  it  could  be  done,  in  the 
former  devise,  and  which  he  might  easily  have  done  in  the 
devise  over,  if  he  had  intended  the  first  male  heir  appareiU. 
Nor  does  he  state  from  which  of  Richard  ChilcQifs  daugh- 
ters such  male  heir  should  be  descended.  But  Richard 
Chilcott^B  heirs  were  then  all  females,  ^d  it  is  clear  the 
testator  did  not  intend  the  estate  to  go  to^a  female  heir  or 
heirs.  I  consider  his  intent  to  have  been,  and  unless  the 
oontrary  appears  the  legal  construction  must,  in  my 
opinion,  be.  that  when  and  as  soon  as  there  came  to  be  a 
male  heir,  instead  of  a  female,  which  could  only  be  by 
there  arising  a  male  heir  within  the  maxim,  "  nemo  est 
hseres  viventis,"  the  estate  should  go  to  and  vest  in  that 
heir ;  and  that  he  contemplated  the  possibility  of  such  an 
heir  arising  by  the  death,  in  the  interim,  of  some  of  the 
female  heirs.  Richard  Chilcott's  daughters,  is  plain  fiom 
the  provision  that  the  male  heir,  when  he  t^k  possesskm 
of  the  estate,  should  pay  100/.  each  to  such  of  Richard 
Chilcotft  daughters  as  should  be  then  living.  The  ddest 
daughter  had  no  son;  but  she  had  four  daughteiB.  the 
eldest  of  whom,  after  the  testator's  death,  had  a  son,  the 
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defendant^  Matthew  Perratt;  but  he  Ib  not  even  now  h  la^a. 
male  heir  of  that  branch  within  the  maxim,  for  hia  mother 
is  still  liTing;  and  evcfn  if  heir  apparent  is  within  the 
devise,  he  is  the  last  male  heir  in  order  of  btrth,  instead  of  ^  PuaAtr. 
the  first.  The  person  who  first  became  male  heir  in  the 
strict  sense  of  those  words,  was  Thomas  Vinejff  son  of 
Betty  Viney,  fourth  daughter  of  Bichard  Chilcott,  who  on 
the  death  of  his  mother,  on  24th. February^  1804,  in  the 
lifetime  of  Eleanor  White,  and  therefore  during  the  con- 
tinuance of  her  life  estate,  became  heir  male  of  the  body 
of  his  mother,  ftnd  her  sole  heir,  and  first  male  heir  of  the 
body  of  Richard  Chilcott  in  order  of  timcj  within  the 
strict  sense  of  the  maxim.  He  did  not,  indeed,  become 
true  and  complete  heir  of  the  body  of  Richard  Chilcott, 
within  the  maxim,  that  all  the  coparceners-  constitute  but 
one  heir ;  but  such  a  male  heir,  as  under  that  designation 
in  a  will,  may  take  as  a  purchaser,  according  to  Co.  lAtt- 
26  b,  though  he  clamed  through  a  female ;  and  though 
he  could  not,  for  that  reason,  take  by  descent,  as  Richard 
Chitcott*B  heir  male.  But  the  devise  over  is  not  '*  to  the 
first  male  heir  of  Richard  Chilcott /*  or  ''of  the  body  of 
Richard  Chilcott;'  but  "  of  the  branch  of  Richard  Chil- 
cott*%  family,  which  in  my  opinion  nfust  be  taken  to  mean 
the  first  male  heir  of  one  of  his  daughters ;  for,  otherwise, 
the  word  ''  first,"  must  be  rendered  totally  inoperative ;  and 
the  provision  that  the  male  heir,-  when  he  took  possession 
of  the  estate,  shouki  pay  100/.  each  to  such  of  Richard 
ChilcotfB  daughters  as  should  be  then  living,  would 
become  inconsistent  and  absurd.  Thomas  Viney,  there- 
fore, on  the  death  of  his  mother,  became,  in  my  opinion, 
"  first  male  heir/'  and  was  entitled  to  the  TruckweU  estate 
in  remainder ;  and  the  estate  in  remainder  having  once  vested 
in  him,  as  such  male  heir,  by  purchase,  could  not  be  divested 
out  of  him.  Coundenv.  Clark  (a),  Driver  V.  Frank  {b).  It 
has  been  contended,  that  Thomas  Chilcott  Winter,  the  eldest 
son  of  Richard  Chilcott'%  second  daughter,  being  the  first 

(a)  Uobart,  33.  {h)  3  M.  &  S.  25.    8  Taunt.  468. 
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1836.  born  male  of  Richard  Chikoit*B  family,  was  entitled  to  the 
estate,  being  the  first  bom  male  heir  apparent  of  any  part 
of  Richard  Chilcotfs  family :  and  it  has  also  been  con- 
tended, that  Matthew  Perratt^  as  the  first  male  descen- 
dant of  Richard  Chilcott*B  eldest  daughter,  ansiyers  to  the 
description  of  first  male  heir ;  not  as  being  first  in  order  of 
time,  but  first  as  the  descendant  of  the  eldest  daughter, 
and  therefore  most  worthy.  Neither  of  those  persons  can 
be  held  to  have  been  entitled  to  the  estate,  unless  it  is  also 
held^that  a  mere  heir  apparent  is  within  this  devise,  fi)r 
they  are  both  heirs  apparent  only.  Lord  Alvanky,  M.  R.» 
in  Thelluson  v.  Woodford  {a)^  in  laying  down  the  rule  of 
construction  as  applicable  to  all  wills,  says, ''  the  intention 
is  to  be  collected  from  the  whole  will  taken  together. 
Every  word  ieA  to  have;  its  effect.  Every  word  is  to  be 
taken  according  to  the  natural  and  common  import ;  and 
if  words  of  art  are  used,  they  are  to  be  construed  according 
to  the  technical  sense,  unless  upon  the  whole' will  it  is 
plain,  the  testator  did  not  so  intend.'*  If,  therefore,  it 
appeared  plainly  by  the  will,  that  the  testator  int^ided  a 
male  heir  apparent  to  take  under  this  devise,  I  admit  the 
rules  of  law  would  not  prevent  us  from  so  construing  the 
will,  as  to  give  that  intention  effect.  But  I  see  no  such 
plain  intention  on  the  face  of  this  will ;  on  the  contrary, 
the  testator  having  in  the  devise  in  favour  of  the  firet 
branch,  used  the  words  '^  male  heir  "  in  their  strict  I^al 
sense,  I  think  he  must  be  taken  to  have  used  them  in  the 
same  sense  in  the  subsequent  devise,  unless  a  different  in- 
tention appears.  Where  there  is  no  manifest  intention  to 
the  contrary,  I  apprehend  the  true  legal  construction  of  a 
devise  to  '*  heir  male,"  '*  next  heir  male,"  or  "  first  heir 
male,"  must,  according  to  the  maxin^  **  nemo  est  haeres  vi- 
ventis,"  be  such,  as  to  exclude  a  mere  heir  apparent;  and 
I  think  this  rule  applies  to  the  devises  to  both  the  branches 
of  the  Chikott  family ;  and  that  it  applies  to  the  devise  in 
question,  the  devise  to  the  second  branch,  whether  the 

(a)  4  Vesey,  jun.  329. 
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devise  to  the  first  branch  is  brought  in  aid  or  not.    This  is        1826. 
the  old  rule  of  law  laid  down  in  Archer's  case  (a),  and  in 
ChalonerSc  Botoy^'^  case(ft);  and  though  instances  may 
be  found  in  later  cases,  both  in  pleadings  and  special  sta- 
tuted;  that  the  word  heir  includes  heir  apparent;  still, 
without  evidence  of  a  contrary  intent  arising  from  the  sub- 
ject-matter or  the  context,  the  rule  of  law,  I  apprehend, 
as  to  deeds,  and  even  devises,  continues  to  be  the  same  as 
formerly.    I  admit  the  dictum  that  has  been  cited  from 
De  Grey,  C.  J.,  in  Goodright  v.  White  (c);  but  the  cases 
which  he  quotes  in  support  of  it  shew,  that  without  some- 
thing to  lead  to  a  different  inference,  the  old  rule  of  con- 
struction must  still  prevail.      In  James  v.  Richardson  {d), 
the  remainder  was  devised,  after  a  life  estate  to  Robert, 
**  to  the  right  heirs  male  of  the  body  of  Robert  now  living, 
und  to  such  6thers  heirs  male  and  female  as  Robert  should 
have  afterwards  of  his  body."    It  was  held  that  the  words 
**  now  living,"  referred  not  to  Robert  only,  though  he  was 
the  last  antecedent,  but  to  all,  and  signified  heirs  male 
now  living:  and  therefore,  that  George,  the  son  of  Robert, 
who  was  living  when  the  will  was  made,  though  only 
heir  apparent,   was  the  person  intended  by  the   word 
*'heir/'  especially  as  the  will  itself  took  notice  that  Robert j 
the  father,  was  then  living.    It  seems  clear  that  the  latter 
circumstance  would  not  of  itself  have  been  deemed  suffi- 
cient, it  having  been  held  insufficient  only  a  few  years 
before,  by  the  whole  court  of  C.  P.,  with  Sir  Orlando 
Sridgman  at  their  head,  in  the  case  of  CoUingwood  v. 
Pace  (e) :  and  even  under  all  the  circumstances,  the  matter 
was  still  so  doubtful,  that  that  judgment  was  reversed  in 
the  Exchequer  Chamber.     And  though  that  reversal  was 
eventually  reversed,  and  the  original  judgment  confirmed, 
in  the  House  of  Lords,  yet  there  was  still  so  much  doubt  and 
difference  of  opinion  upon  the  point,  that  the  same  question 
was  afterwards  again  tried,  upon  the  same  will,  in  the  case 

(fl)  1  Rep.  66.  {b)  2  Leon.  70.  (c)  2  Bl.  1010. 

Id)  2  Lev.  232.   1  Vent.  2^A.  Sir  T.  Ray.  330.    Sir  T.  Jones,  99. 
(e)  Bridgman,  410. 
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1826.        of  Burchett  v.  Durdant  (a),  first  in  this  Court,  afterwards 
'-^•^*''       in  error  in  the  Exchequer  Chamber^  where  it  was  argued 
v.  no  less  than  three  times,  and  lastly  in  the  House  of  Lords; 

PftBBATT.  though  each  of  those  Courts  gave  the  same  judgment  as 
had  been  given  in  the  House  of  Lords  in  the  previous  case 
of  James  v.  Richardson,  The  next  case  was  that  of  Long 
y.  Beaumont  (fr),  argued  fii^st  in  the  Exchequer,  then  in  the 
Exchequer  Chamber,  and  lastly  in  the^  Hduse  of  Lords, 
and  cited,  and  confirmed,  in  the  subsequent  case  of  Brown 
V.  Barkham  (c).  There  the  remainder  was  devised  "  to 
the  heirs  male  of  the  testator's  aunt,  Elizabeth  Longy  law- 
fully begotten,  and  for  default  of  such  issue,  the  remainder 
to  testator's  right  heirs."  There  were  legacies  to  the 
aunt,  and  her  three  sons,  taking  notice,  therefore,  that 
they  were  all  living;  but  giving  also  an  annuity  to  the  tes- 
tator's heir.     The  devise  was  held  to  contain  a  sufficient 

• 

designatio  personse,  to  vest  the  estate  in  the  aunt's  eldest 
son  in  her  lifetime,  and  it  was  decided,  that  he  was  entitled 
to  take,  and  that  the  estate  should  not  lapse,  or  pass  to 
the  testator's  heir.  The  ground  of  that  decision  was,  that 
otherwise  the  will  could  not  be  carried  into  effect  according 
to  the  testator's  evident  intent.  As  an  annuity  was  given 
to  the  testator's  heir,  it  was  clear  he  did  not  mean  his 
aunt  to  have  the  whole  estate ;  and  the  limitation  over  to 
the  testator's  right  heirs,  was  expressly  **  in  failure  o(  issue 
male  of  his  aunt."  It  was  also  considered  there,  though 
the  contrary  has  since  been  decided,  that  the  word  **  be- 
gotten "  in  that  will,  was  equivalent  to  the  words  "  now 
,  living"  in  the  will  in  Burchett  v.  Durdant*     The  intent, 

therefore,  was  deemed  plain,  that  the  apparent  heir  male 
of  the  body  of  the  testator's  aunt,  should  take  before  Ui 
own  heir  general,  who  was  not  to  take  until  the  extinction 
of  all  the  issue  male  of  the  aunt.  It  was  held,  that  it 
would  be  hard,  therefore,  to  expound  the  will  in  that  asiise 
which  was  the  most  strict  and  rigorous,  and  would  destroy 

(a)  2  Vent.  311.       '       (6)  1  P.  W«is.  229.    1  Bio.  P.  C.  490. 

(f)  Prec.  Ch.  467. 


HILARY  T£RH,    SIXTH  AND  SEVENTH  GEO.  IV.  755 

great  pari  of  the  will,  at  the  same  time  that  it  might  by  1826. 
law  have  another  sense^  which  would  sapport  the  whole 
will  and  intent  of  the  testator ;  and  that  his  intent  should 
take  place,  if  by  any  possibility  it  could,  consistently  with 
the  rules  of  law.  To  thc^t  decision,  and  to  the  strong  rea- 
soning in  support  of  it,  I  readily  subscribe ;  but  that  judg- 
ment was  reversed  by  the  two  Chief  Justices  in  the  Exche- 
quer <lhamber,  though  it  was  finally  confirmed  in  the 
House  of  Lords.  The  maxim,  **  nemo  est  hsres  viventis/' 
was  again  relied  on  in  the  case  of  a  devise,  in  Brown  v. 
Barkham  (a),  in  Chancery ;  and  though  it  was  held  inap- 
plicable to  that  case,  because  there  the  devise  did  not  take 
place  till  after  the  ancestor  was  dead,  still  the  maxim 
itself,  and  its  application  by  Lord  Coke,  in  Archer'h  case, 
was  not  disputed.  The  next  case  was  that  already  men- 
tioned of  Goodright  v.  White,  which  was  an  immediate 
devise,  subject  to  certain  terms  for  years,  to  testator's  son 
Richard,  his  heirs  male,  and  the  heirs  of  his  daughter 
Margaret  White:  it  was  held,  that  under  the  latter  words 
the  heir  apparent  of  Margaret  White  might  take  in  her 
lifetime ;  but  the  ground  of  the  decision  was  the  evident 
intent  of  the  testator,  that  the  heir  apparent  should  take, 
and  should  have  a  present  vested  interest  in  the  lifetime  of 
the  ancestor. 

I  have  not  found,  nor  am  I  aware  that  there  can  be 
found,  any  subsequent  case  upon  this  point,  except  one  of 
Buck  V.  Norton  (i).  There  the  question  was,  what  should 
pass  under  a  devise  of  a  ''  messuage  with  the  appurte- 
nances ;''  and  it  was  held  by  Eyre,  C.  J.,  Heath  and  Rooke, 
Js.,  concurring,  that  the  word  '*  appurtenances"  was  to  be 
construed  in  its  technical  sense.  He  said, ''  lands  will  not 
pass  under  the  word  appurtenances,  taken  in  its  strict 
technical  sense.  Tbey  will  pass,  if  it  appears  that  a  larger 
sense  was  intended  to  be  given  to  it  :"  and  he  afterwards 
added, — "  Every  testator  ought  to  be  supposed  to  take  legal 
words  in  a  legal  sense,  unless,  according  to  the  marginal 

(a)  Prec.  Ch.  461.  (6)  1  Bos.  &  Pul.  57, 
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1086.  note  to  the  ease  in  Hobari,  Aett  be  demonsiraiion  jJain, 
of  an  intent  to  use  them  in  a  different  sense."  That  mar- 
ginal note  is  this  : — **  No  man  shall  shew  me  a  case  in  law 
where  by  purchase  iy  demse  to  oh  heir,  an  j  may  take  that 
is  not  heir  indeed,  without  demomtration  plain** (a). 
Bridgman,  C.  J.,  had  indeed  cited  that  note  as  law,  long 
before,  in  Collingwood  v.  Puce  (3),  whoe  he  said  of  it, 
**  that  case  is  pnt  of  the  heir  of  the  deyisQr,  but  the  reason 
is  the  same  where  the  same  expression  is  used  of  the  heir 
of  another."  In  Poole  v.  Poole  (c),  the  principle  of  kir 
applicable  to  the  construction  of  technical  wosds  in  a  will, 
laid  down  in  Goodright  ▼•  PuUynid)^  was  cited  by  Loid 
Ahanly,  namelyt  ''  tiiat  the  operation  of  the  plain  and 
clear  words  of  a  settled  rule  of  law,  should  not  be  defeated 
or  broken  into  by  uncertain  or  doubtful  words ;"  or,  in  the 
words  of  Lord  Raymond,  **  that  the  operation  of  plain  and 
dear  words,  and  a  settled  rule  of  law,  should  not  be  defeated 
or  broken  into  by  uncertain  or  doubtful  words."  Upso 
the  whole,  it  does  not  seem  to  .me,  that  the  decisions  since 
Archer'%  case,  and  the  case  in  Leonard,  have  broken  ia 
upon  the  rule  there  laid  down,  according  to  the  maxim, 
'^  nemo  est  hssres  viventis/'  except  where  there  appears  a 
different  inten^  on  the  part  of  the  testator,  or  where  the 
adoption  of  that  rule  would  defeat  or  destroy  the  will,  or 
prevent  its  having  effect  according  to  the  intent.  I  think 
that  is  not  the  case  upon  the  will  in  question,  but  on  the 
contrary,  that  the  construction  I  put  upon  the  will  gives 
full  effect  to  the  intent  of  the  testator ;  and,  therefore,  I 
am  of  opinion  that  the  estate  must  be  taken  to  have  vetted 
in  nomas  Viney,  as  ''  the  first  male  heir  of  the  branch  of 
Richard  Chilcotfs  family:"  and  that  there  is  no  sadi 
uncertainty  in  the  devise,  construing  it  as  I  think  the  mles 
of  law  require,  as  to  pass  the  estate  by  descent  to  the  tes- 
tator^s  heir  at  law.  The  result,  therefb^,  of  my  judgment 
is,  that  Catherine  Viney,  the  widow  and  devisee  of  Thomas 

(a)  Hobart,  33.        '  (6)  Bridgman,  413. 

(c)  3  Bos.  &  Pul.  620.  (rf)  2  Ld.  Ray.  1437. 
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Vine^,  and  standing  in  his  plaoe^  is  entitled  to  reootrer  in 
the  ejectment  in  which  she  is  a  lessor  of  the  plaintiff,  and 
that  the  defendant,  by  reason  of  his  possession,  is  mtitled 
to  the  judgmait  of  the  Court  in  the  other  ejectments. 

Baylet,  J. — ^All  these  cases*  in  which  special  ^rdicts 
have  been  fonnd*  depend  upon  the  will  of  Emanuel  Chil- 
cott.  The  first  two  ejectments  are  brought  by  persons 
<daiming  under  the  will,  on  the  ground  that  the  will,  ac- 
cording to  the  construction  to  be  pnt  upon  it,  entitles  them 
to  the  estate  in  question ;  and  the  third,  by  the  heir  at  law 
Df  the  testator,  and  a  mortgagee  under  a  former  heir,  on  the 
ground  that  the  other  claimants  have  no  ri^t  under  the 
wiH,  die  devise  under  which  they  claim  being  void  for 
uncertainty.  The  will  was  made  16th  March,  1786,  and 
the  testator  then  had  a  cousin.  Join,  the  son  cf  his  elder 
unde  John,  and  five  female  cousins,  the  daughters  of  his 
yonnger  unde  RkhartL  His  uncles  John  and  Rkkard 
were  both  dead,  and  he  knew  it.  His  female  cousins  were 
Mary,  the  maternal  grandmother  of  the  defendant;  Jo€n, 
the  mother  of  Thomas  Chilcott  Winter  and  James  Winter  : 
Sarah,  the  mother  of  James  Parsons ;  Betty,  the  pateamal 
grandmother  of  Thomas  Viney  ;  and  Agnes,  the  mother  of 
Thomas  Greenslade.  Mary  never  had  a  son,  but  she  had 
four  daughters,  all  living  when  the  will  was  made ;  and  she 
was  then  more  than  forty-«x  years  old.  The  sons  of  his 
other  cousins  were  all  bom  before  the  testator  made  his  will, 
and  were  aU  well  known  to  him.  Thomas  Chilcott  Winter 
was  the  first-born  pf  those  sons,  and  his  mother  was  the 
eldest  cousin  that  had  a  son.  The  testator  devised  a 
osoiety  of  the  estate  in  question  to  Eleanor  White  for  life, 
And  thie  other  moiety  to  his  widow  for  life,  and  gave  her 
power  to  give  what  she  thought  fit  to  her  sisters  Ekandr 

White  and  Ann  White  for  life ;  and  then  devised  as  fol- 
lows : — '^  And  after  the  above  lives  being  expired,  that 
is  to  say,  Elizabeth  Chikotty  Eleanor  White,  and  Ann 

White,  all  the  lands,  rights,  profits,  and  hereditaments  of 
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1826.        TtuckwM  estate,  to  come  to  JoAn- CAt/co^;  mj  kinsman, 
^"^^        living  in  London,  or  his  male  beir,  if  any,  free  land,  net  ID 
V.  be  sold  or  mortgaged,  but  to  remain  in  the  CkUcott-  fiunily 

for  land  of  inheritance :  and  if  no  male  h^r  lawfully  be- 
gotten by  the  said  John  Chilcoit,  then  the  above  lands  to 
fall  to  the  first  male  heir  of  the  branch  .of  my  uncle 
Richard  Chilcotfs  family,  who  lived  at  Hancrick  farm, 
yielding  and  paying  unto  such  of  the  daughters  of  the 
aforesaid  Richard  Chikott,  which  shall  be  then  living,  the 
sum  of  100/.  eadh,  at  the  time  of  the  taking  possesaioQ  of 
the  aforesaid  estate*^'    The  testator  died  in  1787 ;  jiufi 
White  died  in   1791 ;    Elizabeth    Chikott  devised    her 
moiety  of  the  estate  to  Eleanor  White,  and  died'  in  1792; 
and  Ekanor  White  dx^  in  1820.    At  the  death  of  JE&anor 
White,  John  Chikott,  the  cousin,  was  dead  without  issue 
male ;  therefore,  the  only  claim  that  could  be  made  under 
the  testator's  wiU,  was  under  that  part  which  directs  the 
estate  to  fall  to  the  first  male  heir  of  the  branch  o/Richaid 
Chilcott's  family :  and  in  order  to  recover  under  the 
the  claimant  must  make  out  that  he  was  such  first 
heir,  within  the  meaning  of  the  will.    Whoi  Ekmur 
White  died,  Mary,  the  g^ndmother  .of  the  defendant, 
was  dead ;  Sarah  and  Betty  were  dead  also :   Jcsm  and 
Agnes  were  living.     Mary  died .  before  Sarah  or  Betty, 
and  Betty  died  before  Sarah ;  and  so  the  defendant  claiMt 
to  be  first  male  heir,  because  he  is  the  male  descendant  of 
the  eldest  cousin.     Isaac  Winter  claims  as  heir  ofihis 
brother,  Thomas  Chikott  Winter:  because  Tlhomas  CUkott 
Winter  was  the  son  of  the  eldest  of  the  cousins  who  had  a 
son,  and  because  he  was  bom  before  any  of  the  other 
cousins  had  a  son.     Thomas  Viney  and  Catherine  Vhmy 
claim  in  right  of  Thomas  Viney,  the  son  of  Betty,  becine 
he  was  the  first  among  all  the  sons  of  all  the  eousiaa  who 
filled  the  character  of  heir,  inasmuch  as  his  jnother  died 
before  any  of  the  other  cousins  who  had  a  son ;  and- Joibi 
Parsons  and  Thomas  Green^lade  claim  each  a  share  of  the 
estate,  contending,  that  all  the  sons,  or  male  descendants. 
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of  all  the  couBioB  constitute  but  one  heir.    The  heir        i826. 
at  law  claims,  because,  the  devise  admitting  of  so  many 
claimants,  and  leaving  it  doubtful  which  of  them  is  en- 
titled,  is  .void  for  uncertainty;  and  unless  we  are  able  to 
decide  with  certainty  who  is  entitled^  the  claim  of  the  heir 
at  law  must  prevail.    Now,  if  the  limitation  here  had  been 
to  the  family  of  Rkhatd  Chilcott,  each  of  his  five  daugh- 
ters would  have  taken  one-fifth  part  of  the  estate^  because 
it  has  been  held,  that  under  a  limitation  by  way  of  re- 
mainder, in  a  willi  to  the  family  of  A,,  the  word  familif  is 
sufficiently  certain,  and  the  heir  at  law  of  A*  is  entitled. 
Chapman*B  ca8e(a)>  Doe  v.  Smiih{b)t  and  Wright  v.  At^ 
kins  (c).     But  the  limitation  here,  being  to  the  first  male 
heir  of  the  branch  of  that  family,  the  question  is,  whether 
the  law  can  give  any,  and  what,  definite  meaning  to  the 
expression  **  first  male  heir.''     In  the  first  place,  the 
testator  seems  clearly  to  have  contemplated  some  one  indi- 
vidual, excluding,  therefore,  the  construction  which  would 
let  in  the  male  descendants  of  all  the  daughters  as  one 
entire  heir ;  and  if  so,  the  question  is,  whether  any,  and 
what,  rule  of  law  enables  us  to  say,  who  that  one  individual 
is.    Now,  though'sisters  constitute  one  entire  heir,  still,  if  it 
becomes  necessary  to  give  a  preference  to  any  one,  the  law 
gives  it  to  the  eldest.    Thus,  if  an  advowson  belongs  to 
parceners,  and  they  cannot  agree  whom  to  present,  the 
right  to  present  on  the  first  vacancy  is  in  the  eldest,  and 
her  representatives;  the  right  to  present  on  the  second 
vacancy,  in  the  second ;  and  so  on.     Co.  Litt.  166  b, 
186b;  Harris  v.  Nichok{d):  and  if  parceners  agree  that 
a   stranger  shall  divide  the  land  into  shares,   without 
agreeing  in  what  order  they  shall  chuse,  they  shall  chuse 
according  to  seniority.   Co.  Litt.  166  b.    But  this  privi- 
lege does  not  descend  to  the  representatives  of  each,  be- 
cause it  arises  from  the  act  and  consent  of  the  parties, 
and  is  not  given  them  by  the  law,  as  in  the  case  of  an 

(a)  Dyer,  333  b.  (6)  5  M.  &  S.  126. 

(e)  17  Ves.  256.  {d)  Cro.  Eliz.  19. 
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1826.        advowson.    .These  instances,  bowerer,  shew,  that  where  it 
'-L''*^       is  necessary  to  make  distinctions  between  persons  of  equal 
v.  degree,  as  sisters,  the  law  makes  the  distinction  in  &?onr 

PE&iiArr.  ^f  ^^  eldest ;  and  there  are  anthoritieB  which  bring  that 
rule  very  near  to  the  present  case.  In  Co.  lAti.  26  b.  Lord 
Coke  puts  this  very  case : — ''  If  lands  be  devised  to  oae  for 
life,  the  remainder  to  the  next  heir  male  of  JB.  in  tail,  and  fi» 
hath  issue,  two  daughter^,  and  each  of  them  hath  isBue  a 
son,  and  the  father  and  daughters  die ;  some  say  this  re- 
mainder is  void  for  the  uncertainty ;  some  say  that  the 
eldest  shall  take  it,  because  he  is  worthiest ;  and  others 
say  that  both  of  them  shall  take,  for  they  both  make  but 
one  heir/'  Lord  Coke  has  informed  us,  in  another  place, 
that  wherever  Littleton  sets  down  differing  ojnnions,  he 
sets  down  his  own  last ;  and  if  that  role  may  be  applied  to 
Lord  Coke,  it  follows  that,  in  his  judgment,  the  better 
opinion  was  that  both  should  take ;  and  the  next,  that  the 
eldest  should  take.  Whether  by  the  eldest  he  meana  the 
son  of  the  elder  sister,  or  such  son  as  eiiher  of  them  miy 
first  have,  he  does  not  explain ;  but  I  should  say,  diat  the 
law,  which  has  respect  for  certainty  and  order,  would  pre- 
fer the  elder  sister's  son,  though  the  younger  sisterls  son 
were  the  first  bom  of  the  two.  In  this  view  of  tlie  case, 
the  question  will  be,  whether  all  the  males  should  tdie 
jointly,  or  whether  the  whole  estate  should  go  to  one; 
and  I  think,  upon  the  true  construction  of  the  words 
first  male  heir,  that  the  whole  should  ga'to  one.  In 
Perriman  v.  Pearce  (a),  the  words  "  proximo  consangni^ 
nitatis  et  sanguinis,"  were  held  to  pass  the  estate  to  the 
eldest  of  several  sisters,  to  the  exclusion  of  the  rest; 
partly,  indeed,  because  a  life  estate  was  given  to  some 
of  the  others,  but  partly,  also,  because  the  word  pror* 
imo  applied  to  an  individual,  and  not  to  a  body  or 
class.  In  Lord  Hale's  MSB.,  Co.  lAtt.  10  b,  n.  (2),  that  case 
is  stated  thus : — ^'  testator  had  a  son  and  four  daugh* 
ters,  and  devised  to  the  son  in  tail,  remainder  to  the 

(a>  Palmer,  11,303. 
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second  and  third  daughters  for  life,  remainder  proximo        1826. 
consanguinitatis  et  sanguinis  of  the  testator,  and  Pasch. 
17  Jac,  by  two  judges  against  one,  the  remainder  vested  in 
all  the  daughters,  when  the  son  died  without  issue,  but 
afterwards,  AT.  20  Jae.,  per  totam  curiam,  it  vests  in  the 
eldest  daughter  only,  because  proximo;   and,  secondly, 
because  an  express  estate  was  limited  to  the  second  and 
third  daughters.    The  same  case  is  stated  in  2  Roll.  Rep. 
266;  Bridgman,  14;  Old  Bendl.  102  and  106,  but  those 
reporters  give  only  the  arguments  of  counsel,  and  not  the 
judgment  of  the  Court,  and  they  seem  to  refer  to  the  case 
as  it  appeared  before  the  Court  in  M.  20  Jac,  and  not  as 
it  was  in  Pa$ch.  17  Jae. ;  for  according  to  Palmer,  there 
were  two  cases,  of  those  respective  dates ;  and  his  state- 
ment of  the  former  agrees  nearly  with  Lord  Hale*s  MSS., 
while  his  statement  of  the  latter  difiers  materially  from 
that,  and  agrees  substantially  with   the  other  reports. 
The  first  report  of  the  case  in  Palmer ,  11,  under  the  name 
of  Perriman  v.  Bifield,  states  that  the  testator  had  three 
daughters,  that  he  devised  to  the  two  younger  for  their 
lives,  remainder  proximo  consanguinitatis  et  sanguinis,  and 
that  the  issues  of  the  two  younger  daughters,  brought 
trespass  against  the  elder.      Montague,  J.,  thought  the 
elder  daughter  entitled  to  the  whole ;   Dodderidge,  and 
Houghton,  J.%  that  she  was  entitled  to  a  third  only ;  but 
whether  she  was  entitled  to  the  whole,  or  a  third  only,  the 
aelion  was  clearly  barred,  because  one  joint  tenant  cannot 
bring  trespass  against  another.    The  second  report  of  it  in 
Palmer,  308,  under  the  name  of  Perriman  v.  Pearce, 
states,  that  the  testator  had  three  wives,  and  eight  daugh- 
ters, a^d  one  son,  that  he  devised  to  the  younger  daughter 
for  life,  remainder  to  the  son  in  tail,  remainder  to  the  two 
daughters  by  the  second  wife  for  Hfe,  remainder  proximo 
c<m8anguinitatis  de  sanguine  of  the  devisor ;  that  the  eldest 
daughter  had  two  sons,  John  and  William,  and  that  John 
died  leaving  the  lessor  of  the  plaintiff  his  son  and  heir ;  that 
the  two  daugbitt^  of  the  second  wife,  the  devises  for  life, 

3  d2 


762  CASES    IN    THE    KING's    »ENCH, 

1826.        left  issae,  bat  the  son  and  the  other  danghters  were  dead 
without  issue ;  and  the  questions  were»  whether  the  issues 
of  the  three  daughters  should  take  by  the  words  ^'  proximo 
consanguinitatis,  &c./'  or  the  issue  of  the  elder  only,  and 
if  the  latter,  whether  the  son  of  John  or  William :  and, 
after  divers  motions  it  was  resolved  by  Dodderi^^e,  Hough- 
ton, and  Chamberlain,  that  the  issue  of  the  eldest  daughter 
alone  should  take,  and  that  John*s  son  should  take  and 
not  William's ;  but  upon  the  first  of  these  points  they  did 
not  agree  in  dieir  reasons.     Houghton  said,  if  a  man  had 
three  daughters,  and  devised  to  the  youngest  in  tail,  re- 
mainder proximo  consanguinitatis,  the  .eldest  shall  take, 
for  though  all  are  in  equal  proximity  of  blood,  the  singular 
number  shews  only  one  is  to  take.     To  this  Chamberlain 
agreed,  and  he  said  it  had  been  so  held  in  Levitt's  case, 
(which  I  have  not  been  able  to  find),  and  in  ChapmanU 
case.  Dyer,  333,  (which  I  have  already  cited) ;  and  he 
said  a  difference  had  been  taken  between  propinquioribus 
and  proximo,  whichDodderidge  denied ;  and  Houghton  said, 
had  the  eldest  daughter  in  the  case  he  put  been  attaint, 
the  king  should  have  had  the  whole,  which  Doddtridge 
denied.     Dodderidge  thought  the  elder  daughter  would 
only  take  equally  with  such  of  the  other  daughters  as  were 
not  excluded,  but  he  thought  the  two  daughters  to  whom 
life  estates  were  given  were  excluded,  and  then  there  was 
no  one  to  take  but  the  issue  of  the  elder  daughter.    Gknn* 
berlain  agreed  in  this  opinion,  Houghton  not,  because  the 
life  estates  of  the  mothers,  furnished  no  ground  for  with- 
holding the  inheritance  from  their  issue ;   but  for  those 
different  reasons  they  agreed  that  the  plaintiff  should  have 
judgment     These  cases  shew,  therefore,  that  in  the  opi- 
nions of  Montague  and  Chamberlain,  and  in  the  corrected 
opinion  of  Houghton^  a  remainder  proximo  consanguini- 
tatis  of  a  testator,  who  had  several  daughters,  would  not 
vest  in  all,  according  to  the  latter  opinion  mentioned  by 
Lord  Coke,  but  in  one  only;  and  if  proximus  would  have 
that  effect  there,  I  think  the  first  will  have  that  effect  here; 
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and  then  the  only  remaining  question  is^  whether  the  pri-         IBM; 
ority  of  the  sisters  should  not  be  our  guide  in  ascertaining       ^Do^ 
who,  upon  the  construction  of  this  will,  is  the  first  male  «• 

heivy  and  I  am  of  opinion  that  it  should.  The  eldest  sister  ^****"' 
is  the  nearest  in  consanguinity,  and  when  there  must  be  a 
distinction,  is  by  law  entitled  to  rank  first ;  therefore,  the 
person  who  is  male  heir  through  her,  seems  to  me  entitled 
to  the  appellation  of  first  male  heir.  To  give  the  descrip* 
tion  of  first  to  the  son  of  the  sister  who  first  bore  a  son,  or 
to  the  son  of  the  sister  who  first  died,  is  to  decide  upon 
chance  and  accident,  not  upon  principle;  and  the  language 
of  the  will,  when  considered  with  reference  to  the  state  of 
the  family  when  it  was  made,  shews,  in  my  opinion,  that  « 

by  the  words  the  first,  the  testator  meant  that  the  male  de^ 
scendant  of  the  eldest  of  Richard  Chilcotfs  daughters 
should  take  in  preference  to  the  male  descendant  of  the 
second ;  and  so  on.  But,  independently  of  what  might  be 
the  testator's  intention,  I  am  of  opinion,  that  upon  a  limita- 
tion to  the  first  male  heir  of  several  sisters,  the  fainilies  of 
the  sisters  must  be  resorted  to  according  to  their  seniority ; 
and  that  of  several  males  of  equal  degree,  he  is  the  first 
male  heir  who  is  found  in  the  eldest  sister's  line.  There- 
fore, if  M^^>  the  eldest  sister,  had  had  a  son,  though  he 
had  been  younger  than  the  sons  of  the  other  sisters,  I 
should  have  thought  him  the  first  male  heir ;  and  if  all 
the  other  sisters  had  had  daughters  only,  and  those  daugh- 
ters had  all  had  sons  bom  before  Matthew  Permit^  I 
should  still  have  thought  Matthew  Perratt  entitled  as.  the 
first  male  heir.     But  as  he  is  the  son  of  a  daughter  and  not 

of  a  son,  I  think  he  is  not  the  first  male  heir^  but  that  that 

*  

character  belongs  to  Isaac  Winter,  the  son  of  the  next 

eldest  sister.      That,  however,  depends  upon  the  question, 

whether  he  could  be  properly  called  the  heir  of  his  mother 

during  her  life,  which  depends  upon  two  rules  of  law ;  first, 

that  to  entitle  a  man  to  take  as  heir  male  by  purchase,  he 

must  be  heir  as  well  as  male,  (and  in  this  case,  till  his 

mother's  death,  Isaac  Winter  was  not  heir) ;  and  second. 
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1826.  qiiod  nemo  est  bseres  viventis ;  and  if  either  of  those  roles 
must  prevail  in  this  case,  Isaac  Winier^i  claim  is  barred* 
The  first  rule  has  many  ezceptionsr  In  most  of  the  cases 
where  it  has  prevailed,  the  very  heir  has  not,  as  here,  been 
Uneal  ancestor  of  the  person  claiming  as  heir  male ;  bnt 
the  question  has  ariseb  among  collaterals ;  and  the  person 
daiming  as  heir  maloi  has  been  presun^ive  heir  male 
only,  not  heir  male  apparent ;  so  that  another  person  might 
afterwards  be  bom,  who  would  answer  the  entire  descrip- 
tion of  heir  and  male  :  and  it  ha&  never  prevailed,  where  it 
1-3  plain  from  the  instrument  containing  the  limitation^  that 
Ihe  presumptive  heir  male  was  intended  to  take.  Indeed, 
where  the  limitation  is  so  spedficas  to  shefV  clearly  that 
the  first  male  descendant  in  a  particular  line  is  to  take  fint, 
the  second  next,  and  so  on,  and  Ae  ancestor  is  to  take 
nothmg,  it  seems  immaterial  whether  the  ancestor  is  living 
or  not ;  and  that  the  male  descendant  should  take,  whe- 
ther his  ancestor  is  dead,  so  as  to  make  him  perfect  heir, 
or  living,  so  as  to  make  him  heir  apparent  only.  In 
Coundon  v.  Clarke  (a),  the  leading  case  upon  the  subject, 
the  devise  was  to  the  right  hws  male  of  the  posterity  of 
the  testator  and  of  his  name,  and  the  brother  of  the  testa- 
tor claimed  against  the  grand-dau^ters  of  the  testator; 
and  in  addition  to  the  objection  that  he  was  not  heir  male 
of  the  body  of  the  devisor,  which  was  held  in  Lord  Osm/- 
ston's  case  (6),  to  be  essential,  he  was  heir  male  presump- 
tive only,  for  one  of  the  grand-daughters  might  have  had  a 
son,  who  would  have  been  right  heir  male.  In  Ashenhunfs 
ease  (c),  the  claim  was  by  a  collateral  heir  of  the  devisor, 
against  the  daughters  of  the  devisor,  and  a  son  of  either  of 
those  daughters  would  have  been  right  heir  male.  The  case 
put  in  Shelley*8  case  (J),  that  upon  a  devise  of  a  remainder 
to  the  heirs  males  of  the  body  of  J*  S.,  if  J.  S.  has  issue 
*    two  sons,  and  the  eldest  son  having  issue  a  daughter, 

{a)  Hob.  29.    Jenk.  294.  (6)  3  SaUi.  336.     11  Mod.  189. 

(c)  Hob.  34.  {d)  1  Rep.  103  b. 
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in  the  life-time  of  J.  S.,  and  then  J.  S.  dies,  the  younger  leee. 
son  of  J.  S.  shall  not  take,  is  open  to  the  same  remark,  f(» 
the  younger  son  is  heir  male  preiumptive  only,  for  the  daugh- 
ter of  ihe  elder,  son  might  have  a  son  who  would  be  right 
heir  male.  In  an  anonymous  case  in  Palmer  (a),  the  de« 
▼iae  was  to  executors  to  raise  a  sum  of  money;  and  then 
to  the  heirs  male  of  the  devisor;  he  left  a  brother  and  a 
daughter,  and  when  the  money  was  raised,  the  brother 
claimed,  but  his  claim  was  disallowed,  because  he  was  not 
heir  as  well  as  male ;  and  if  the  daughter  had  had  a  son, 
that  son  would  have  been  heir  male.  So  in  the  case  put 
by  Lord  Coie-(i),  of  a  devise  of  a  remainder  to  the  heirs 
female  of  a  man  who  has  issue  a  son  and  a  daughter,  the 
daughter  cannot  take  as  heir  female,  because  the  son  may 
have  a  daughter,  who  would  be  heir  female  of  the  body  of 
the  father.  In  IXnoej  v.  Terrors  (c),  the  devise  was  to 
the  devisor's  right  heirs  male  for  ever,  and  his  brother's 
son  filed  a  bill  against  his  grand -daughter,  for  the  title- 
deeds,  and  to  stay  waste;  and  a  demurrer  to  the  bill  was 
allowed,  because  he  was  not  heir  male  of  the  body  of  the 
devisor,  for  though  he  was  male  he  was  not  heir,  because 
the  grand«daughter  might  have  a  son,  who  would  be  heir 
male:  and  the  same  point  was  ruled  by  this  Court,  upon  a 
ease  ariang  upon  the  same  will,  in  Gwyn  v.  Haoke(d). 
Lord  0<5tt&toi}'5  .case  is  also  an  authority  to  the  same 
effect;  and  in  all  these  cases  the  real  heir  was  a  colla^ 
tercd  of  the  person  claiming  as  heir  male,  and  not  his  lineal 
ancestor,  and  a  person  might  have  been  bom,  who  would 
have  answered  the  full  description  of  heir  and  male.  There 
IS  another  class  of  cases,  where  the  rule  has  been  held  not 
to  applyy  because  the  instrument  containing  the  limitation 
shewed  a  clear  intention  that  the  special  heir  male,  the 
heir  male  .preuumptivey  though  not  heir  general,  should 
take.  In  CoumkM  v.  Clarke,  Lord  Hobart  said,  *  It  will 
go  to  die  very  heir,  because  no  other  sense  appears  tp  the 

(a)  Palmer,  50.  {b)  Co.  Litt.  24  b. 

(c)  2  P.  Wms.  1.  Prec.  Ch.  589.         (rf)  Vin.  Abr.  Devise,  (W  b.) 
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1826.  Courtf'*  but  he  admitted  thot  if  a  different  intent  did 
appear,  that  must  prevail.  In  VentriSf  381,  Lord  Hak 
mentions  this  case : — ^A  man  having  three  daughters,  gave 
them  2000/.,  and  devised  his  lands  to  his  heir  male,  pro- 
viding,  that  if  his  daughters  troubled  his  heir,  bis  gift  to 
them  should  be  void.  He  had  no  son,  and  his  nephew 
was  his  heir  male  presumptive;  and  it  was  resolved  that 
his  nephew  should  have  the  lands,  though  he  was  not 
strictly  heir  as  well  as  male,  because  the  testator  evidently 
pointed  to  his  heir  male  presumptive;  and  his  daughten' 
sons,  who  would  have  been  strictly  his  heirs  male,  were 
out  of  his  intention.  In  Brown  v.  Barkham  (a),  which 
was  the  case  of  a  trust,  the  special  heir  male,  the  heir 
male  prtsumptwef  was  held  entitled,  because  that  was  the 
evident  intention ;  and  in  Wills  v.  Palmer  (fr),  the  special 
heir  male,  though  not  heir  general,  was  held  entitled,  for 
the  same  reason.  In  this  case,  the  very  heir  is  not  a  col- 
lateral/ but  the  lineal  ancestor  of  I$aac  Winter,  the  claim- 
ant; the  claimant  is  not  heir  male  presumptive,  bat  heir 
male  apparent ;  no  preferable  heir  can  ever  come  into  ex- 
istence; and  the  intention  of  the  testator  is,  in  my  opi- 
nion, plain,  that  the  first  and  nearest  descendant  of  the 
eldest  sister  should  take ;  and  for  these  reasons  I  am  of 
opinion,  that  Isaac  Winter*s  claim  is  not  barred  by  the 
first  of  the  two  rules  I  have  mentioned.  Then  with  re- 
spect to  the  second  rule,  ^'  quod  nemo  est  hsres  viventis," 
if  I  am  right  in  the  opinion  that  ^^  the  first  male  heir^'  in 
this  devise  means  the  first  according  to  the  seniority  of 
Richard  Chilcoti*s  daughters,  there  are  many  authorities 
which  lead  me  to  think  it  immaterial  whether  the  mother 
is  dead,  so  as  to  make  the  claimant  perfect  h^,  or  living, 
so  as  to  make  him  heir  apparent  only.  If  this  role  did 
apply  here,  the  devise  to  the  branch  of  Richard  Chikoif$ 
family  would  have  failed  altogether,  if  thr  testator's  widow 
had  not  devised  to  her  sister,  so  as  to  postpone  the  time 

(a)  Free.  Ch.  442,  460.    Co.  Lilt.  24  b,  n.  (3). 

(b)  5  Burr.  2615. 
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nrhen  Richard  Chikott^s  branch  was  to  take ;  because  all        isae. 
Richard  Chilcotfi  daughters  were  living  when  she  died; 
and  if  her  sister  had  died  before  any  of  Richard  ChUcoti*8 
daughters,  the  same  results  would  have  followed.    In 
Farrington  v.  Derel(a),  the  testator  devised  to  the  widow 
for  life,  remainder  to  his  son  John  in  tail  male,  remainder  to 
his  own  next  heir  male  in  tail  male.  The  testator  died ;  John 
died  without  issue;  the  widow  died;  and  the  daughter  of 
the  testator's  daughter,  being  his  heir^  entered  and  enfeoffed 
the  plaintiff.     The  grand-daughter  afterwards  had  a  son, 
who  entered  as  the  testator's  next  heir  male,  and  enfeoffed 
the  defendant.    The  grand-daughter  was  still  living.    A 
special  verdict  was  found,  and  the  case  was  twice  before 
the  Court,  and  much  debated.    On  the  Arst  argument, 
Newton  said,  that  the  great  grandson  was  heir  male  by 
force  of  the  gift,  though  his  mother  was  in  full  life ;  and 
though  that  was  denied  on  the  second  argument,  by  Pa$^ 
ton,  it  was  re-asserted  by  Cotton.    The  main  point  dis- 
cussed was,  whether  the  great-grandson  was  not  bom  too 
late  to  make  a  valid  claim,  his  birth  not  occurring  till  after 
the  death  of  the  tenant  for  life;  Hob»  33,  Bro*  Abr.  De^ 
vise,  5;    and  though  no  decision  is  reported,  I  think  it 
may  be  taken  for  granted,  that  the  mother's  being  in  full 
Kfe  was  not  deemed  a  fatal  objection  to  the  son's  claim ; 
for,  if  it  had,  the  case  could  hardly  have  undergone  so 
much  discussion.     In  James  v.  Richardson,  and  Burchett 
v.  Durdant,  which  both  arose  upon  the  same  will,  a  devise 
in  remainder  to  the  heirs  of  the  body  of  R.  D.,  now  living, 
and  to  such  other  heirs  male  or  female  as  he  should  here- 
after have  of  his  body,  was  held  to  vest  in  R*  D.^s  eldest 
son,  in  the  life-time  of  R.  D.;  therefore  that  son  must 
have  been  considered  as  answering  the  description  of  heir 
male  of  his  father,  while  his  father  was  living :  and  if  that 
son  had  died  without  issue  in  his  father's  life*time,  leaving 
a  brother,  it  must  have  been  held,  as  a  consequence  of 
that  decision,  that  the  estate  would  have  vested  in  that 

(fl)  9H.  6,  23.    11  11.6,12. 


768  CA8E8    IN    THE   KINO's  BENCH, 

1826.        brother,  thottglb  the  father  was  aliye.    I  am  aware  that  in 
those  cases  great  stress  was  laid  upon  the  words  jioto  Uth- 
ing,  as  importing  that  the  testator  considered  them  as 
heirs^  though  their  father  was  liring;  but  I  think  the 
word  heir  in  this  case  is  equivalent,  and  must  be  con- 
sidered as  including  the  heir  apparent,  though  his  mother 
is  alive ;  it  being  quite  clear  that  she  was  never  intended 
to  take,  and  the  testator  knowing  that  all  the  daughters  of 
JRichard  Chilcott  were  living  at  the  time  he  made  his  wiD, 
as  the  testator  did  in  those  cases^    Darbison  v.  Beaunumt^ 
is  another  authority  to  the  same  point.    There  the  tes- 
tator devised  in  remainder  to  the  heirs  male  of  the  body  of 
bis  aunt,  £.  L.,  wife  of  R.  L*,  lawfully  begotten,  and  for 
default  of  such  issue,  to  bis  own  rig^t  heirs ;  and  he  gave 
£.  L*  a  legacy,  and  named  her  three  sens,  so  that  it  was  phun 
he  knew  that  she  was  living  and  had  three  sons.  The  eldest 
son  brought  ^ectment  under  the  will  against  the  testator's 
heir :  and  the  mother  being  still  living,  the  defence  was, 
tiliat  the  son-  could  not  claim  as  heir  male  of  her  body.    It 
was  held  by  the  court  of  Exchequer,  except  Bury,  B., 
after  much  aigument  and  deliberation,  that  he  mi^t;  and 
though  that  judgment  was  reversed  by  the  two  Chief 
Justices,  it  was  affirmed  unanimously  in  the  House  of 
Lords.    The  printed  reasons  there  urged  were,  that  the 
words  heirs  mule  of  the  boc^if  <>/  £.  L.,  designated  who 
the  persons  intended  were;,  and  that  an  heir  apparent  was 
sufficient  heir  to  satisfy  that  designation.    The  last  case 
in  which  this  poipt  came  under  con8ide]:ation,  was  Good-' 
right  v.  White,    There  the  remainder  was  Umited  to  the 
heirs  male  of  the  testatqr^s  son,  and  to  the  heirs  of  one  of 
his  daughters.    The  will  mentioned  both  the  son  and  the 
daughter  as  living,  and  the  daughter  being  living  when 
the  particular  estate  ceased,  the  question  was,  whether  the 
son  coiild  take  in  heir  life-time  under  the  description  of  her 
heir;  and  the  court  of  C.  P.  held  that  he  might.    De  Grey, 
C.  J.,  observed,  that  200  years  ago  it  mighthave  been  thought 
not  sufficient,  because  the  description  was  not  legally  and 
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technically  true ;  but  that  within  a  century  a  more  lib^til 
construction  of  the  testator's  words  had  prevailed ;  and  he 
referred  to  James  y.  Richardson,  Longy.  BeaumonU  and 
Brown  v«  Barkham,  as  authorities.  Upon  4hefie  autho* 
nties,  as  it  appe&rs  to  me,  upon  the  face  of  this  will, 
that  the  testator  meant  the  male  descendants  of  Sichard 
Chileott  to  take,  according  to  their  proximity  to  Richard 
Chikottf  and  the  s^ority  of  their  lines^  withou,t  reference 
to  the  question  whether  thdr  mothers  were  living  or  dead, 
I  am  of  opinion  that  Isaac  Winter  is  entitled  to  recover, 
as  being  the  son  of  the  eldest  of  his  daughters  who  had  a 
son,  and  as,  therefore,  his  first  male  heir ;  and  if  I  am 
right  in  this,  there  ought  to  be  jud^ent  for  the  lessor  of 
the  plaintiff  in  the  ejectment  brought  on  his  demise,  and 
for  the  defendant  in  the  other  ejectments. 


Doe 

V. 
PsEftATT. 


Judgment  for  the  lessor  of  the  plaintiff  in  the  eject- 
ment on  the  demise  of  Catherine  Viney,  and  for 
the  defendant  in  the  other  ejectments. 


WaLKBK  V.  GaNN.  FebnuryU, 

XHIS  was  a  rule  for  a  procedendo,  obtained  upon  an      It  is  a  gene- 
affidavit  which  stated — ^That  the  plaintiff  commenced  an  ^i^,^^^ 
action  against  the  defendant,  in  the  Court  for  the  forest  of  not  lie  to  re- 
Knaresborough,  for  16/.  for  which  sum  the  defendant  was  ff^^  ^  j^f^ 

arrested  and  held  to  bail:  that  a  declaration  was  filed,  and  fiorCourt^er 

judgement 
the  defendant  let  judgment  go  by  default,  whereupon  a  signed  there; 

writ  of  inquiry  was  executed,  and  a  verdict  found  for  the  *^P^*^   j 

plaintiff;  and  that  immediately  after  the  finding  of  such  fendant  suffer- 

verdict,  a  writ  of  certiorari  was  served  upon  the  clerk  of  by  d^M?/.*** 

Where,  in  an  action  for  16/.  brought  in  the  forest  court  of  Knarahoraughy  the  de- 
fendant suffered  judgment  by  de&ult,  and  afterwards  sued  out  a  certiorari  to  remove 
the  cause  into  this  Court : — Held,  that  the  certiorari  was  too  late,  and  this  Court  made  a 
rule  for  a  procedendo  absolute,  though  the  defendant  in  opposition  to  that  rule  swore, 
that  the  jurisdiction  of  the  inferior  Court  was  limited  to  5/. 
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1826.        the  court  of  the  forest  of  Knaresborough,  for  and  om  behalf 
of  the  defendant. 

C.  Cresswell  shewed  cause  upon  an  affidavit,  stating, 
that  the  inferior  Court  had  jurisdiction  to  the  extent  of  61* 
only;  and  contended  that  the  certiorari  had  issued  regu- 
larly^ and  the  procedendo  ought  not  to  go.    This  rule  most 
have  been  obtained  on  one  of  two  grounds :  either  that  the 
Court  below  had  j  urisdiction ;  or  that  the  certiorari  had  been 
served  too  late.    With  respect  to  the  firsts  the  statute  21 
Jac.  I,  c.  23,  which  takes  away  the  certiorari  in  cases 
where  the  cause  of  action  does  not  exceed  5/.,  contains  a 
proviso  prohibiting  the  inferior  Court  from  proceeding  after 
certiorari  sued  out,  except  in  the  presence  of  a  barrister, 
steward,  &c.,  judge  of  the  court.    Now  the  plaintiflPs  affi* 
davit  does  not  either  allege  that  the  inferior  Court  had 
jurisdiction  beyond  6/.,  or  that  the  judge,  such  as  the 
statute  requires,  was  present  at  the  execution  of  the  writ  of 
inquiry:  and  as  the  defendant's  affidavit  does  allege  that 
the  action  was  brought  for  16/.,  and  that  the  inferior  Court 
had  jurisdiction  to  the  extent  of  5/.  only,  that  objection  will 
not  serve  the  plaintiff.     With  respect  to  the  second  ground, 
there  is  no  authority  for  saying  that  the  certiorari  was  too 
late.    In  2  Inst.  23,  it  is  said,  "Where  judgment  is  given 
before  the  sheriff,  and  the  tenant  hath  no  goods,  &G.,  in 
that  county,  he  may  have  a  certiorari  to  remove  the  record 
into  the  King's  Bench,  and  there  have  execution,  for  that 
is  not  placitum."    In  2  Inst.  602,  in  the  answer  of  the 
judges  respecting  the  fit  time  for  a  prohibition,  it  is  said, 
"  Prohibitions  by  law,  are  to  be  granted  at  any  time,  to 
restrain  a  Court  to  intermeddle  with,  or  execute  any  thing 
which,  by  law,  they  ought  not  to  hold  a  plea  of": — "  for 
their  proceedings,  in  such  case,  are  coram  non  judice/' 
The  same  doctrine  seems  applicable  to  the  writ  of  certiorari, 
where  the  proceedings  below  are  coram  non  judice ;  and 
the  plaintiff  has  not   shown  that  his  proceedings  were 
coram  judice,  which  he  was  bound  to  do.     In   Rex  v. 
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Morley  (a),  it  was  held  that  certiorari  lay  to  remove  the        1926. 
orders  of  justices  under  the  conventicle  act,  22  Car.  2,  c.  J, 
even  after  appeal,  trial,  verdict,  and  judgment ;  which  was        '  "^  v? 
going  much  further  than  the  Court  are  asked  to  go  in  the       ^^^i*- 
present  case. 

DundaSf  contr^,  relied  upon  the  second  objection.  The 
return  to  the  certiorari,  (the  truth  of  which  cannot  now  be 

questioned.  Hawk,  B.  2,  c.  27,  s.  69 ; v.  Cowper  (i), 

and  Rex  v.  Jackson  (c),  shews  that  judgment  was  signed 
before  the  certiorari  was  served  :  the  service,  therefore,  was 
too  late.  Mr.  Tidd  lays  it  down  as  a  general  rule>  that, 
after  judgment,  a  certiorari  does  not  lie  to  remove  a  cause 
from  an  inferior  Court  (d) ;  and  he  goes  on  to  state  the  only 
exceptions  to  that  general  rule,  none  of  which  are  at  all 
applicable  to  the  present  case.  The  same  rule  is  laid  down 
in -jLt7/y's  Pr.  Reg.  I.  144.  D.;  and,  indeed,  in  all  the  books 
.  of  practice,  and  has  been  recognised  in  various  cases ;  Rex 
v.  North  (e),  Rex  v.  Setonr(f).  Upon  this  short  ground, 
therefore,  the  plaintiff  is  entitled  to  a  procedendo. 

Ba  YLEY,  J.  (g) — I  am  clearly  of  opinion  that  the  writ  of 
c^tiorari  issued  in  this  case,  was  served  too  late,  and  there- 
fore that  the  writ  of  procedendo  prayed  for,  ought  to  go. 
It  is  contended  now  that  the  inferior  Court  has  no  juris- 
diction beyond  6/.,  and,  therefore,  that  this  being  an  action 
for  16/.,  is  removeable,  notwithstanding  the  statute  21 
Jaci  1.  The  defendant  certainly  does  now  produce  an  affi- 
davit of  this  fact,  but  he  is  too  late  in  so  doing;  because  if 
the  waiit  of  jurisdiction  was  the  ground  of  the  certiorari,  he 
should  have  s^sfied  us  that  he  laid  that  ground  fully  and 
openly  before  the  Court,  at  the  time  when  he  moved  for  the 
writ :  for,  otherwise,  the  certiorari  is  rendered  an  engine  of 
oppression  upon  the  other  party,  which  it  was  the  object  of 

(a)  2  Banr.  1040  {b)  6  Mod.  90.  (c)  6  T.  R.  145. 

(<0  Tidd.  396, 6th  ed.  (e)  1  Salk.  144. 

(/)  7  T.  R.  373.  (jg)  Abbotty  .C  J.,  was  absent. 
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the  statute  to.  prevent.     Rex  y.  Morley  (a),  therefore,  does 
not  affect  the  present  case;  because  in  that  case,  there 
V,  clearly  must  have  been  an  affidavit  of  the  want  of  juris* 

Ganv.  diction  in  the  first  instance,  which  there  does  not  appear  to 
have  been  here.  The  general  rule  is,  that  after  judgment, 
certiorari  does  not  lie ;  and  as  this  case  has  not  been  brought 
within  any  of  the  exceptions  to  that  rule,  it  falls  within  the 
-  operation  of  the  rule  itself,  and  therefore  we  are  bound  to 
grant  a  procedendo. 

HoLROTn,  J. — I  am  of  the  same  opinion.  I  think  it  is 
a  sound  and  wholesome  general  rule,  that  a  cause  shall  not 
,  be  removed  from  an  inferior  jurisdiction,  after  judgment  has 
been  signed  there ;  and  I  think  the  rule  -is  particularly 
applicable  where  the  defendant  suffers  judgment  to  go  by 
default  in  the  first  instance,  and  then  applies  for  a  certiorari: 
for  such  conduct  is  clearly  oppressive,  and  within  the 
mischief  intended  to  be  remedied  by  the  statute. 

Rule  absolute. 

(fl)  2  Burr.  1040. 


lOthFebruary,  MoSS  V.  HbavysIDE. 


A  clerk  in  a 


viNE  of  the  bail  in  this  case  was  described  in  the  notice 

mercantile        of  justification  by  the  addition  of  '/gentleman;''  and  on 

uouse,  oe^ 

scribed  in  the    his  opposition/  he  admitted  that  he  was  only  a  derk  to  a 

fication  byAe  ^^'^eho'iseman,  with  a  salary  of  160/.  a  year;  but  was  a 
addition  of       housekeeper,  and  sworeto  propertysufficient  to  justify;  bat, 

**  gentleman," 
rejected  as 

^1*  LiTTLEO  AJ^E,  J.,  thought  that  the  misdescription  of  the 

bail  in  the  notice  waa  a  ground  of  rejection;  and  he  was 

Rejected  accordingly. 
C.  Cresswell,  for  the  plaintiff;   Chitty^  for  the  defiandant. 
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Metcalfe  r.  Earl  Si'rathmore.  utk  February. 

On  shewing  cause  i^ainst  a  role  nisi  for  setting  aside  Where  the 
the  warrant  of  attorney  given  for  securing  the  payment  of  ^  annahy 
an  annuity,  and  the  judgment  entered  up  thereon^  the  ob^  ^^  ^^ 

•  .  8cru)ed  one  of 

jecticn  was»  that  the  memorial  did  not  contain  the  chris-  the  mbscqb* 
tian  names  of  one  of  the  subscribing  witnesses  to  the  war-  |"?J^^°*"^j 
rant  of  attorney,  set  out  at  full  length,  pursuant  to  53  of  attorney  by 
Geo.  3,  c.  141,  s.  2;  the  signature  of  the  witness  in  ques-  hischristiaii* 
tion  being  '^  James  W.  Cresswell."  name  only  -— 

Held  a  ground 
for  jetting' 

After  hearing   Scarktt  and  Tindal  for  the  plaintiff;  aside  the 

warrant  of 
Copley,  A.   O.^   and  Gumey,   for  the  defendant,  being  attorney  and 

•topped'  ssr* 

The  Court  (a)  said,  they  would  not  enter  into  the  va- 
lidity of  the  annuity  deed  itself;  but,  on  the  authority  of 
Cheek  v.  Jefferies  (Jb),  and  Doe  v,  Bromley  (c),  they 
thought  the  objection  to  the  memorial  fatal,  and  therefore 
made  the  rule  absolute  for  setting  aside  the  warrant  of 
attorney,  and  judgment  tEereon. 

Rule  absolute  (^d). 

(a)  LiTTLEDALE,  J.,  absent. 

(6)  Ante,  vol.  iii.,  385.    2  B.  &  C.  1.  (c)  Ante,  yoI.  ▼!.,  292. 

{d)  See  Smith  ▼.  FriUhard.    Ante,  vol.  i.,  374.     5  B   &  A.   717,  & 
Comt  ▼.  FhUfyi,     Ante,  vol.  iv.,  344. 
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Mondaif, 
IZtkFebriay. 

\^pv^»^  Ex  parte  Cuerton. 

Where  an  XN  this  case  certain  accounts  had  been  referred  to  a  bar* 
SS^S^e^S"  ™^^'  ^^^  arbitration.  The  arbitrator  made  his  awaid  in 
award  in  the  the  plaintiff's  favour,  but  in  calculating  the  sum  claimed 
tow'  w^  ~  to  be  due,  he  made  a  mistake  in  the  amount  of  the  sum 
supposed  to     ^hich  the  plaintiff  was  supposed  to  be  entitled  to  recover. 

have  made  a 

mistake  in 

calculating  the       jp^  Pollock,  on  a  former  day,  obtained  a  rule  nisi  to  refer 

sum  which  the  .    .      -  .  ,  .  i      ^  i 

plaintiff  it  back  to  the  same  arbitrator  to  report  to  the  Court  whe- 

claimed  a         ^j^^,.  j^^  j^^ ^  qq|.  iQ^xle  a  mistake  in  his  calculation,  in  order 
ngnt  to  re- 
coyer : —  that,  if  so,  his  award  might  be  amended. 
Held,  that  the 
Court  could 

not  refer  it  Chitty  now  opposed  the  rule,  on  the  ground  that  the 

arbitrator  to     Court  had  no  authority  to  refer  the  case  back  after  the  ar- 

correct  the        bitrator  had  made  his  award, 
mistake,  with- 
out the  con- 
sent of  the  de-      The  Court  said»  they  had  no  authority  to  refer  it  back 

without  the  consent  of  the  parties.' 

Chitty  said,  he  was  not  instructed  to  consent;  where- 
upon 

Thb  Court  said,  they  could  not  interfere,  and  the 

Rule  was  discharged. 


Monday, 
13M  February.  WerSTER  v.  JoNES,  Esq. 

In  an  action  xHIS  was  an  action  against  the  marshal  of  the  King's 
^Sl*for  an  ^^^^^  *^'  ^^  escape.  The  defendant  had  moved  for  a 
escape,  he  is     particular  of  the  escape  for  which  the  action  was  brought, 

particular  of     ^^^  *^®  plaintiff  delivered  one,  stating  that  it  took  place 
the  cause  of  action  for  which  the  plaintiff  sues. 
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between  the  13th  of  May,  find  the  Ist  o(  November,  1823.         i826. 

The  defendant  then  obtained  a  Judge's  order  for  a  better 

particnlar,  which  ^  "^ 

Jones. 

John  Evans  now  moved  to  discharge.  The  plaintiff 
cannot  furnish  a  better  particular  of  the  escape  for  which 
he  sues  than  that  already  deUvered.  His  witnesses  are 
the  prisoner  and  his'  attorney,  who  are  adverse  to  the 
plaintiff;  and  the  latter  swears  that  he  has  applied  to 
the  attorney  to  specify  the  time  of  the  escape,  which  he 
refuses  to  do.  But  if  these  facts  were  not  sworn  to,  the 
practice  of  requiring  particulars  in  such  a  case  as  this,  is 
opposed  to  the  rules  of  pleading,  and  inconsistent  with 
decisions.  It  is  clear  that  the  day  on  which  an  escape  is 
alleged  to  have  taken  place,  by  a  wise  and  excellent  rule 
of  pleading,  is  wholly  immaterial;  and  to  place  the  plain* 
tiff  under  the  necessity  of  specifying  the  time,  would  be 
to  act  in  opposition  to  this  rule,  and  would  be  a  great 
hardship.  If  the  witnesses  were  not  adverse,  as  in  this 
case,  they  might  not  be  able  to  swear  to  the  precise  day  of 
the  escape,  yet  the  plaintiff  might  still  have  a  good  cause 
of  action.  But,  in  point  of  law,  the  marshal  has  no  right 
to  this  particular.  He  is  bound  to  know  the  state  of  his 
own  prison,  and  when  escapes  have  taken  place.  If  he 
should  wish  to  plead  a  return,  he  must  set  forth  in  his 
plea  all  the  escapes  and  returns  which  have  taken  place, 
otherwise  he  does  not  answer  the  declaration ;  and  if  the 
plaintiff  proves  an  escape,  not  pleaded  to,  subsequent  to 
the  first  escape,  he  will  be  entitled  to  a  verdict.  Griffin 
V.  Eyles{a).  Chambers  v.  Jones  (b).  These  decisions 
not  only  shew  that  the  marshal  has  no  right  to  the  parti- 
cular, but  also  that  the  convenience  supposed  to  arise 
from  the  particular,  in  shortening  the  pleadings,  does  not 
exist;  for,  if  the  plaintiff  specify  in  his  particular  the  first 
escape  suffered,  the  defendant  cannot  answer  this  escape 
sufficiently,  without  setting  forth  all  the  subsequent  escapes 

(a)  1  Bos.  &  Pul.  413.  (6)  11  East,  406. 

VOL.    VIl.  3    E 
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1826.         iand  returns  in  bis  plea.  \Holroyd^  J. — How  can  tbe  marshagj 
swear  to  the  return,  if  he  does  not  know  for  what  escape  yoo 


Webstee 


Jones. 


t;.  sue?]  Hemayswear^thatif  any  escape  took  place, he  knew 

nothing  of  it.  Wear  v.  Eyles  (a).  The  stat.  8  and  9  Wm. 
3,  c.  26y  was  not  meant  to  protect  the  marshal  in  any  case 
where  there  had  been  a  voluntary  escape,  but  if  he  is  en- 
titled to  a  particular,  he  will  be  pn^cted  contrary  to  the 
intent  of  that  statute.  Suppose  the  marshal  voloDtarily 
suffered  the  prisoner  to  escape  on  the  1st  June,  and  that 
the  plaintiff  specifies  in  his  particular  an  escape  on  thefith^ 
tbe  marshal  may  perhaps  safely  sWear,  that  the  escape  oo 
the  6th  was  negligent,  while  in  point  of  fact  .there  was  a 
Yoluntary  escape  upon  the  firsti  for  which  the  marshal  was 
liable.  In  such  a  case,  if  the  time  in  the  declaration  had 
remained  indefinite,  the  marshal  could  not  hare  sworn  in 
the  language  of  the  usual  affidavit,  "  that  if  any  aoeh 
escape  took  place,  it  was  without  his  knowledge."  By  ob- 
taining the  particular,  therefore,  the  marshal  is  unjust)^ 
fayoured,  and  has  the  advantage  of  the  statute  in  a  case 
where  it  was  not  meant  to  protect  him.  In  this  case  tbe 
marshal  is  indemnified,  and  for  these  reasons  the  judge's 
order  for  a  better  particular  should  be  discharged. 

Abbott,  C.  J. — ^You  are  not  required  to  state  the  pie- 
cise  day  of  the  escape,  for  which  you  sue.  The  first  prin- 
ciple of  justice  is,  that  a  defendant  should  be  informed 
what  he  is  charged  with,  and  therefore  I  think  that  the 
order  should  stand,  as  these  particulars  are  not  sufficiently 
explicit. 

HoLROYD,  J.  (b) — ^You  can  give  the  defendant  some 
notion  of  the  transaction  on  which  your  action  is  founded. 

LiTTLEOA^LE,  J.,  Concurred. 

Rule  refused. 

(a)  2  Sir  W.  Bl.  1057.  (b)Bayky,  J^  was  absent. 
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1836< 

The  King  v.  William  Downes  (a).  y^-^-^^ 

Quo  WARRANTO  infermation  against  the  defendant      The  nomi- 
for  usurping  the  office  of  a  free  burgess  of  the  borough  corporate  offi- 
of  Colchester,  in  the  county  of  Essex,     Plea,  that  his  lat^  ?«^  *°  t  ^^ 

.      /  n  1  •        •  "^™  charter, 

majesty,  by  a  charter  in  the  58th  year  of  his  reign,  at  the  by  necessary 

humble  petition  of  the  burgesses  of  Colchester,  did  will,  j^^esTfrn  a 
grant,  ordain,  constitute,  and  declare,  that  the  said  bo*  Jree  burgeu  of 
rough  of  Colchester,  might,  and  should  be,  and  remain  for  ^fX^  i^re  n'oi 
ever  thereafter  a  free  borough  of  itself,  terminated  by  all  ^  before. 
its  ancient  metes  and  bounds,  and  that  the  men  free  bur-* 
gesses  of  the  same  borough,  by  whatsoever  name  or  names 
of  incorporation  they  had  tberetoforiei  been  incorporated 
and  called,  i^ould  and  might  be  for  ever  thereafter  one 
body  politic  and  corporate  in  deed  and  in  name,  by  the 
name  of  the  mayor  and  commonalty  of  the  borough  of 
Colchester,  in  the  county  of  Essex.    And  his  said  majesty, 
by  the  said  charter,  declared  that  for  ever  thereafter  there 
should  and  might  be,  within  ihe.said  borough,  to  be  poaiir 
nated  and  chosen  out  of  the  free  burgesses  of  that  bordugh, 
in  manner  after  mentioned,  one  who  should  be  called  the 
mayor,  eleyen  others  who  should  be  called  the  aldermen, 
eighteen  others  who  should  be  called  the  assistants,  and 
eighteen  others  who  should  be  called  the  coinmon  council- 
men  of  the  borough ;  and  which  said  mayor  should  like^ 
wise  be  an  alderman  of  the  borough  ;  that  every  comv 
mpa  council-man  to  be  chosen  in   manner  thereinafter 
expressed,     should  take    his  corporal   oath,  before  the 
mayor  and  two .  aldermen,  feuthfuUy  to  execute  the  office. 
The  plear  then  set  out  part  of  the  charter,  nominating 
the  first  mayor,  eleven   aldermen,  eighteen    assistants, 
and  eighteen  common  councilmen,  of  whom  the  defendant 
was  one,  and  averred  that  the  charter  was  accepted,  and 
that  afterwards^  and  before  defendant  took  upon  himself 
the  office'  of  common  councilman,  he  took  the  oath  pre* 
scribed  by  the  charter,  and  then  took  upon  himself  the 

(tt)  See  Rex  v.  H.  Perkins.    Ante  vol.  iv.  427. 

3   E  2 
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182C.        said  office,  by  reason  of  which  said  several  premises,  the 
*^j,^'      said  defendant  then  and  there  became  and  was,  and  from 
V.  thence  hitherto  hath  been  and  still  is,  a  free  bargess  of  the 

said  borough.     Demurrer  to  this  plea,  and  joinder  in  de- 
murrer. 

Jessappf  in  support  of  the  demurrer.  The  question  in* 
tended  to  be  raised  on  these  pleadings,  is,  whether  a 
person  not  being  previously  a  free  burgess  of  Colchester, 
but  nominated  by  the  crown  in  this  modem  charter,  as  one 
of  the  eighteen  common  councilmen  of  the  borough,  is 
thereby  clothed,  ipso  facto,  with  all  the  privileges  of  a 
free  burgess.  On  the  part  of  the  relator,  it  is  submitted, 
that  such  a  consequence  by  no  means  flows  from  such 
premises.  The  charter  set  out  in  the  plea,  begins  by  in- 
corporating the  men  ''free  burgesses**  of  the  said  borough, 
and  declares  that  the  men  free  burgesses  shall  be  for  ever 
thereafter  one  body  politic  and  corporate,  in  deed  and  in 
name,  by  the  name  of,  &c.  This  must  mean  such  persons 
as  were  free  burgesses  at  the  date  of  the  letters  patent,  and 
not  persons  who  were  then  foreigners.  In  construing  this 
charter  nothing  can  be  taken  by  way  of  intendment  or  in- 
ference,  so  as  to  give  effect  to  the  proposition  which  will 
be  contended  for  on  the  other  side.  Nothing  but  express 
nt^ords  can  confer  the  privileges  which  this  defendant  claims 
a  right  to  exercise.  The  mere  nomination  of  the  defendant 
as  a  common  councilman  will  not  effect  that  object,  unless 
there  is  something  shewn  which  unequivocally  establishes 
that  such  was  the  intention  of  the  crown.  It  is  to  be  ob- 
served that  in  the  defendant's  plea  there  is  no  averment  of 
the  identity  of  the  two  offices  of  burgess  and  common 
councilman.  Now  there  is  no  doubt  of  the  distinctness 
and  severalty  of  these  offices ;  and  it  does  not  necessarily 
follow  that  because  a  man  may  be  a  common  councilman 
under  this  charter,  he  is  therefore  a  free  burgess.  Each  may 
be  claimed  and  exercised  under  a  totally  different  title,  and 
the  rights  and  privileges  of  each  are  not  incidental  to  the 


The  Kino 


HILARY  TERM,  SIXTH  AND  SEVENTH  GEO.  IV.  779 

other.    The  common  councilmen  are  to  be  ''  counselling,         i826. 
aiding,  and  assisting  to  the  mayor,  in  all  causes,  matters, 
and   business,    touching  or  in  anywise  concerning  the  v. 

borough."  Now  all  this  may  be  done  by  a  common  coun*  Downes. 
oilman,  without  reference  to  his  character  of  free  burgess, 
which  solely  regards  certain  privileges  independently  of 
his  office  of  common  councilman.  The  privileges  of  a  free 
burgess  are  prescriptive,  and  are  acquired  not  by  force  of 
the  charter,  but  by  the  ancient  usages  and  customs  of  the 
borough.  At  the  time  this  charter  was  accepted  it  could 
not  have  been  in  the  contemplation  of  the  commonalty 
at  large,  that  the  same  prescriptive  privileges  which 
they  enjoyed  should  be  equally  conferred  upon  the  new 
common  councilmen  merely  by  force  of  their  nomina- 
tion to  that  office.  A  common  councilman  has  duties 
to  discharge  quite  distinct  from  his  office  of  a  free 
burgess,  which  is  invested  with  valuable  rights  and  privi- 
leges independently  of  the  charter  in  question.  It  is 
quite  clear  that  before  this  charter  was  tendered  to  the 
corporation,  no  stranger  could  be  allowed  by  any  implica- 
tion or  inference  to  exercise  the  rights  and  'privileges  of  a 
free  burgess.  This  defendant,  at  the  time  of  his  nomina- 
tion  as  a  commoa  coancUma^,  was  a  foreigner,  and  as 
there  is  no  express  declaration  m  the  charter  that  he 
should  by  force  of  such  nomination  be  entitled  to  the  pri- 
vileges of  a  free  burgess,  it  cannot  be  held  that  he  is  so 
entitled  by  inference  and  intendment,  because  that  would 
be  violating  all  the  rules  by  which  charters  are  expounded. 
The  charter  contemplates  the  removal  or  resignation  of  the 
nominated  common  councilman.  Suppose,  then,  some  of 
these  common  council  to  be  removed  by  reason  of  poverty, 
misconduct,  or  other  cause,  could  it  be  successfully  con- 
tended that,  notwithstanding  such  removal,  still  they 
would  be  entitled  to  exercise  all  the  privileges  of  a  free 
burgess  ?  Surely  not;  and  yet  the  argument  on  the  other  ^ 
side  must  be  carried  to  that  extent.  This  view  of  the 
subject  shews  that  it  could  not  have  been  in  the  contem- 
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1836.        plation  of  the  erown,  eren  if  it  had  the  power,  to  confer 
JljpJT^       prescriptive  privileges  upon  persons  who  were  previoiialy 
o.  strangers  to  the  corporation.     But  it  is  denied  that  the 

DowNBs.  eroi^pirn  has  power  to  create  free  burgesses  of  this  corpora- 
tion»  and  confer  upon  mere  strangers  those  rights  and  pri* 
vileges  which  can  only  be  acquired  by  the  customs  and 
usages  of  the  borough.  Assuming^  howerer,  that  the  crown 
has  such  a  power,  still  the  creation  and  the  grant  must  be 
expressed  in  clear  and  unambiguous  terms.  Here  there  is 
no  express  declaration  that  these  common-councilmea  shall 
have  by  virtue  of  their  office  all  the  privileges,,  rights,  and 
immunities  which  are  incident  to  the  prescriptive  office  of 
free  burgess,  and  as  inference  and  intendment  cannot  be 
brought  in  aid  of  this  defendant,  vrithout  violating  the  in* 
flexible  rules  of  construction  on  such^subjects,  it  is  sub- 
mitted that  judgment  must  be  given  for  the  crown. 

Chitly  control,  was  stopped  by  the  Court 

Abbott,  C.  J. — I  am  of  opinion  that  the  defendant's  plea 
shews  a  good  title  in  him  to  be  a  free  burgess  of  this 
borough.    It  appears  by  the  plea,  that  his  late  majesty,  at 
the  humble  petition  of  the  burgesses  of  the  borough  of 
Colchester,  on  behalf  of  themselves  and  the  other  bur- 
gesses there,  ordained  and  declared  that  the  borou^  of 
Colchester  should  be  and  remann  for  ever  thereafter  a  free 
borough  of  itself,  governable  by  all  its  ancient  forms,  and 
that  the  nten  free  burgesses  of  the  said  borough,  by  what- 
ever name  of  incorporation  they  bore,  whether  before  in- 
corporated or  not,  should  for  ever  thereafter  b^  one  body 
corporate  and  politic  in  deed  and  in  name.*'    The  corpora- 
tion, therefore,  is  to  be  a  corporation  of  **  men  free  bur- 
gesses of  the  borough .''    It  then  proceeds  to  state  thai  his 
majesty  by  his  said  letters  patent  declared  that  there  sbonld 
,        and  might  be  within  the  borough  for  ever  thereafter,  to  be 
nominated  and  chosen  out  of  the  free  burgesses^  in  the 
manner  thereinafter  expressed,  one  who  should  be  called 
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tile  mayor,  elaveri  otbecs  who  libould  be  called  the  alder^        1826. 
men^  eighteen  others  who  should  be  called  the  assistants, 
and  eighteen  others  who  should  be  called  the  common  v, 

council  of  the  borough.  That  his  Majesty  then  de-  ^®^*««- 
claredy  that  if  any  of  the  assistants  appointed  by  these 
presents^  or  thereafter  to  be  chosen  by  virtue  of  the 
same,  should  die,  be  removed  fh)m»  or  resign  his  of* 
fice,  it  should  be  lawful  for  the  free  burgesses  of  the 
eommomtltjf**  (and  here  the  charter  distinguishes  the  free 
burgesses  from  the  commonalty)  **  of  the  borough  for 
the  time  being,  (except  as  therein  after  excepted)  or  the 
major  part  of  them,  to  choose  and  prefer  one  of  the  eighteen 
common-councilmen,  for  the  time  being,  into  the  place  of 
an  assistant,  in  the  room  and  stead  of  such  assistant  so 
dead,  removed,  or  having  resigned,  to  supply  the  number  of 
eighteen  assistants,  and  so,  from  time  to  time,  as  often  as 
the  case  should  so  happen,  for  ever."  Nothing,  in  my 
opinion,  can  more  strongly  intimate  in  those  parts,  of  the 
charter  whioh  I  have  thus  read,  his  Majesty's  declared  in* 
tA)tion,  that  at  least  in  all  future  times,  erery  future  com- 
mon councilman  should  be  a  free  burgees  of  the  borough. 
The  charter  th^n-  proceeds  to  appoint  the  first  mayor  by 
name,  the  first  eleven  persons  to  be  aldermen,  the  first 
eighteen  assistants,  and  the  first  eighteen  common  council, 
of  which .  the  defendant  was  one.  The  defendant  then 
proceeds  to  allege,  that  he  had  taken  the  oath  of  office,  as 
a  common  councilman  of  the  borough ;  and  by  virtue 
thereof,  and  by  the  charter,  he  became  entitled  to  the  privi* 
leges  of  a  free  burgess.  Unless,  therefore,  we  should  hold, 
that  his  Majesty,  by  appointing  this  defendant  to  an  office, 
which  it  is-  his  declared  intention  that  none  but  a  free 
burgess  shall  fill  hereafter,  has  virtually  appointed  this 
person  to  be  a  free  burgess ;  this  anomaly  will  arise,  that 
there  may  be  officers  of  the  corporation  of  a  higher  class, 
who  are  not  free  burgesses;  and  if  those  who  die,  or  are 
removed,  are  to  have  their  places  supplied  by  free  burgesses, 
the  result  must  be,  that  the  remainder  of  those  who  were 
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1826.        originally  nominated^  will  be  on  an  equal  footing  with  the 
J^\^        iiew  officers,  as  free  burgesses.    This  observation  applies 
V,  not  only  to  the  eighteen  common  councilmen,  but  to  the 

DowKEs.  eleven  aldermen,  and  the  eighteen  assistants,  who  are,  in 
the  first  instance,  named  as  the  superior  officers  and  heads 
of  the  corporation.  It  seems  to  me  that,  construing  this 
charter  according  to  sound  reason  and  principle,  we  are 
bound  to  hold  that  his  Majesty,  by  naming  this  defendant 
to  an  office,  which  it  is  his  declared  intention  none  but  a 
free  burgess  shall  hereafter  fill,  has  virtually,  and  by  ne- 
cessary intendment,  made  him  a  free  burgess. 

Bay  LEY,  J. — I  am  of  the  same  opinion ;  the  charter  of 
the  58  Geo.  III.  ordains  that  the  new  free  burgesses  are  to 
be  a  corporation  for  ever  thereafter  ;  and  then  it  nominates 
the  first  new  mayor,  the  first  eleven  new  aldermen,  the  first 
eighteen  new  assistants,  and  the  first  eighteen  new  common 
councilmen.  Then  does  not  the  charter  make  every  one 
of  these  persons  a  free  burgess,  if  he  was  not  so  before  ? 
It  seems  to  me,  that  if  the  charter  is  not  to  have  this  con- 
struction, there  will  be  this  absurdity  with  respect  to  the 
qualification  of  the  aldermen,  assistants,  and  common 
councilmen,  respectively,  that  those  who  have  been  nomi- 
nated by  the  crown,  will  stand  upon  one  footing,  and  the 
new  ones  chosen,  as  death  or  a  motion  may  happen,  on  a 
totally  different  footing,  which  would  be  extremely  anoma- 
lous. I  am  of  opinion,  that  this  defendant  having  been 
nominated  by  the  crown  as  a  common  councilman,  be- 
came, ipso  facto,  a  firee  burgess. 

HoLBOYD,  J. — This  appears  to  me  to  be  a  very  clear 
case,  and  I  concur  in  the  reasons  given  by  the  Court  for 
giving  judgment  for  the  defendant. 

LiTTLEDALE,  J«,  CQucurred. 

Judgment  for  the  defendant. 
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FexALL's  Bail.  *  ^^^^ 

On  the  opposition  to  the  bail  in  this  case^  (me  of  them  Bail  rejected 
admitted  that  he  was  to  receive  fiye  per  cent  from  the  T^^^  .    ^'^ 

«^  to  receive  a 

defendant's  attorney,  on  the  amount  of  the  sum  for  which  commission 

U-.  — .-.^  A     z  .^i^r  on  the  amount 

he  was  to  justify.  fo,  ^^i^^  h, 

proposed  to 

HoLROTD,  J.,  who  presided  in  the  bail  court,  immedi-r  ^ 
ately  ordered  the  bail  to  be.rejected. 

Rejected  (a). 
Barstaw  for  the  plaintiff,  and  Hutchinson  for  the  defen- 
dant. 

(o)  See  Ward  v.  Levi,  and  Crum,  v.  Kitchin.    Ante,  vol.  ii.  421. 


R.  Hewlins  v.  F.  Shippam. 

1826. 

C^ASE  for  obstructing  a  drain.     The  first  count  of  the      j^  ^^^^  ^^^ 
declaration  stated,  that  one  W.  Humphrey,  and  one  E.  obstructing  a 

•r*         ,  .    .  •      1    •      ^         />  A  »  drain,  plain- 

Humphrey,  bemg  seised  m  fee  of  a  certain  messuage  or  tiff  claimed 

inn,  and  yard  thereto  adjoining,  with  the  appurtenances,  »^A*«M'/»^fc 

situate  at  Chictiester,  demised  the  same  to  the  plaintiff  by  virtue  of  a  li- 

indenture,  for  a  certain  term  of  years,  and  by  virtue  thereof  ^^  ilSd- 

plaintiff  entered  ;  and  that  one  J.  Shippam,  and  J.  Saytr,  lords,  their 

being  possessed  of  a  certain  other  yard  with  the  appurte-  ,^^  ^^  ^^^ 

nances,  adjoining  plaintiff's  premises,  as  tenants  to  one  U.  ^^  drain  and 

/»i»T  nave  the  foul 

Wills f  who  had  the  reversion  thereof,  the  said  J.  Shippam,  water  pass 

and  J.  Sayer,  dicl  give  and  grant,  and  said  R.  Wills  did  give,  j^^^^uA*^" 
grant,  and  confirm,  unto  said  W.  and  £.  Humphrey,  their  the  drain 
heirs  and  assigns,  license  and  authority  to  make  and  con-  ^,J[d^t's%ud 

into  another 
yard  appurtenant  to  the  premises  in  plaintiffs  occupation : — Held,  that  the  interest,  as 
declared  upon  by  plaintifi  being  in  its  natureyreeAo^,  and  the  license  to  support  it,  being 
merely  by  jNiro^  and  not  by  dee<i,the  action  was  not  maintainable. 
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*  1826.        struct  at  the  proper  costs  and  charges  of  said  IF.  and  £. 
Humphrey,  a  certain  gutter  or  drain,  from  and  out  of  the 
vf*'^      said  messuage  or  inn,  into  and  upon,  over,  across,  and  out 

SflippAM.      ^  ^  certain  part  of  the  said  yard  of  said  J.  Shippam  and 
J.  Sayer,  unto  and  into  the  said  yard  of  said  plaintiff;  and 
that  said  W.  and  £.  if.,  their  heirs  4aid  assigns,  and  thw 
farmers  and  tenants  from  time  to  time,  at  all 'times  in 
future,  occupiers  of  the  said  messuage  or  inn  |Lnd  yaid, 
mth  said  appurtenances,  should  have  the*  foul  Wi^«r,  fnnn 
time  to  time  collected,  and  being  in*  a  certain  part,  to  wit, 
the  scullery  of  the  said  messuage  or  inn,  at  all  times  to 
drain,  run,  and  flow  from  and  out  of  the  same,  through  and 
along  the  said  gutter  or  drain^  into,  upon,  over,  actoss,  and 
out  of  the  said  part  of  the  said  yard  of  said  J.  Shippam 
and  J.  Sayer,  unto  and  into  said  yard  of  said  plaintiff,  for 
so  long  time  as  need  and  occasion  should  require,  for  the 
convenient  occupation  of  the  said  messuage  or  inn,  with 
the  appurtenances.      Averment,  that  said    W.  and  £. 
Humphrey,  confiding  in  the  said  license  and  authority  of 
said  J,  Shippam,  and  J.  Sayer,  and  12.  Wilis,  did  duly 
make,  and  construct  at  their  own  proper  costs  and  charges, 
such  gutter  or  drain  as  aforesaid,  according  to  the  true 
intent  and  meaning  of  said  license  and  authority,  and 
necessarily  expend  a  large  sum  of  money  in  and  abtet 
the  making  and  constructing  of  the  said  gutter  or  drain,  of 
which  said  premises  defendant  had  notice.    Breach,  that 
defendant  contriving  to  injure  plaintiff,  and  to  deprive  him 
of  all  the  benefit  and  advantage  of  said  gutter  or  drain,  and 
to  harass  and  annoy  plaintiff  in  the  convenient  occapation 
of  said  messuage  or  inn,  afterwards,  and  after  the  making 
of  the  said  gutter  or  drain,  and  whilst  plaintiff  was  so 
possessed,  the  said  J^  Shippam,  and  said  «f .  Sayer,  or  said 
jR.  Wills,  or  said  defendant,  not  having  given  any  notice 
to  said  .W»  and  E.  Humphrey,  or  said  plaintiff,  or  either  of 
them,  or  then  or  at  any  other  time  made  or  ofiered  them 
any  compensation  in  that  behalf,  or  countermanded  or 
revoked  the  said  license  and  authority),  wrongfully  and 
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injuriously,  without  the  license  or  couseut  of  said  IF.        i826. 
and  £.  Humphrey,  or  said  pkuntiff  or  either  of.  them, 
and  against  their  will/ consti^ucted  and  made,  a  certain      ~  v. 
stoppage  or  dam  with  bricks  and  mortar^  in,  upon,  and      Sbippam. 
across  a  certain  part  of  the  said  gutter  or  drain,  being  in 
and  upon  the  said  part  of  the  said  yard,  formerly  of  said 
J,  SMppam  and  J.  Sayer  as  aforesaid,  and  thereby  wholly 
dammed  up  and  obstructed  the  said  gutter  or  drain,  and  so 
kept  and  continued  the  same  for  a  long  space  of  time,  to 
wit,  8ic.,  by  means  of  which  said  premises,  dirern  large 
quantities  of  foul  water  from  time  to  time  during  the  time 
last  aforesaid,  collected,  and  being  in  the  said  scullery  of 
the  said  messaage  or  inn,  and  which  ought  of  right  for  the 
convenient  occupation  of  said  messuage  or  inn,  by  said 
plaintiff,  to  have  run  and  flowed;  and  which  but  for  the 
said  grievance  so  committed  by  defendant,  would  on  the 
occasion  aforesaid,  have  run  and  fk>wed,  See.,  became  and 
were,  during  all  that  time  penned  and  forced  back  upon 
and  into  the  said  messuage  or  inn  of  said  plaintiff,  and  the 
said  scullery  thereof,  and  overflowed,  and  greatly  damaged 
the  same,  and  rendered  the  same  noisome,  offensive  and  un- 
wholesome, and  greatly  deteriorated  and  lessened  in  value  to 
said  plaintiff.      Second  count,  the  same  as  the  first,  oiily 
averring  the  yard  through  which  the  drain  was  carried, 
to  be  in  possession  of  the  defendant  as  tenant  to  R.  With 
and  that  the  defendcmt  gave  and  granted,  and  that  R. 
Wills  gave,  granted,  and  confirmed  the  license  and  au- 
thority mentioned  in  the  first  count.    Third  count  averred, 
the  demise  of  the  plaintifi^s  messuage,  or  inn  and  yard,  to 
have  been  by  W.  E.  and  Thomas  Humphrey,  and  that  the 
license  and  authority  declared  upon  was  given  by  the  de^ 
fendant  alone,  which  license  and  authority  was  to  endure 
so  long  as  defendant  should  continue  in  the  occupation  of 
the  premises  demised  to  him  by  R.  Wills.    Fourth  count, 
that  J.  Shippam  and  J,  Sayer,  being  possessed  of  a  mes-^ 
suage  and  yard,  with  the  appurtenances,  as  tenant  to  R. 
Wills,  in  whom  was  the  reversion  thereof,  and  being  so 
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1826.  possessed^  ''it  was  agreed  by  and  between  the  said  IT. 

jl^"^^'  and  JB.  Humphrey  of  the  one  part,  and  said  H.  Wilb  and 

V.  said  J.  Shippam,  and  «/ .  Sayer,  of  the  other  part ;  that 

Shippait.  g^jj    jY^  ^^^  j^^  Humphrey f  should  at  their  own  coats 

and  charges,  do  and  perform  certain  repairs   and  im- 
provements in  and  about  the  said  last  mentioned  premises 
of  said  J.  Shippam  and  J.  Sayer,  that  is  to  say,  that  W, 
and  E.  H,,  should  raise  certain  chimnies,  belonging  to 
the  same  premises,  should  complete  one  side  of  the  said 
last  mentioned  messuage,  should  take  down  the  old  ash- 
hole  on  said  premises,  and  erect  a  new  ash-hole  thereon, 
and  should  have  a  certain  passage  leading  to  the  said 
ash-hole ;  in  consideration  of  which  said  several  matters 
and  things,  to  be  so.  done  and  performed  by  said  W.  and 
£.  ff .,  said  J.  Shippam  and  J  Sayer,  did  then  and  there 
give'^and  grant  and  said  £.  W,  did  give,  grant,  and  confirm 
unto  said  W.  and  E,  H.,  their  heirs  and  assigns,  a  certain 
licence  and  authority,"  &c.,  (same  licence  and  authority 
as  stated  in  the  first  count).      Averment  that  said   W. 
and    E.  H.,  confiding  in    said   last   mentioned    agree- 
ment and  licence   and   authority,    performed  their  part 
of  the  agreement,   8ic.,  and  that  defendant  had  notice 
thereof;    Breach,  the  same  as  that  assigned  in  the  first 
count*     Fifth  count,  same  as  the  fourth,  only  averring 
defendant's  possession  of  the   premises,   and    that  the 
agreement  to  do  the  repairs,  &c.,  therein  mentioned  as 
the  consideration  of  the  license  to  make  the  drain,  was 
entered  into,  by  and  between   W.  and  E,  Humphrey,  and 
the  defendant.    Sixth  and  seventh  counts,  more  general. 
Plea,  the  general  issue,  not  guilty.    At  the  trial  before 
Graham,  B.,  at  the  last  Spring  Assizes,  for  the  county 
of  Sussex ;  the  material  facts  of  the  case  were  these : — 
The  plaintiff*  was  tenant  and  occupier  of  the  Swan  Inn, 
in  the  city  of  Chichester,  under  a  lease  for  years,  granted 
by  Messrs.  W,  £.  and  T.    Humphrey,   brewers  of  the 
same  city,  to  whom  the  house  belonged ;  and  the  defend- 
ant was  a  linen  draper,  occupying  a  house  and  premises 
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next  adjoining  to  the  plaintiff's.  In  April,  1819,  Messrs.  1826. 
Humphrey  pulled  down  the  Swan  Inn  for  the  purpose  h^^JJ^s 
of  re-building  it;  and  in  July  in  the  same  year,  Mr.  ^  v. 
Wills,  defendant's  landlord,  was  applied  to  for  permission 
to  have  a  drain  run  through  defendant's  yard,  from  the 
Swan  Inn,  into  a  yard  belonging  to  the  latter  building. 
Mr*  Wills  'replied,  that  he  had  no  objection,  if  the  de- 
defendant  had  not.  Application  was  then  made  to  the 
defendant,  who  replied  that  drains  were  very  offensive 
things,  and  he  never  knew  any  that  was  not  a  nuisance. 
Being  assured,  however,  that  the  mode  in  which  the'pro- 
posed  drain  was  intended  to  be  constructed,  would  pre- 
vent  its  becoming  a  nuisance,  he  said,  he  had  no  objec- 
tion, but'  stated  that  if  the  drain  turned  out  to  be  a 
nuisance  he  should  stop  it  up.  This  consent  was  given  by 
parol,  and  no  time  was  stated  during  which  the  drain  was 
to  continue.  At  the  time  this  consent  was  given,  Messrs. 
Humphrey  agreed  to  repair  that  part  of  the  premises 
which  adjoined  the  Swan,  (the  ash-hole,  mentioned  in  the 
pleadings),  and  which  had  been  injured  by  pulling  down 
the  old  house,  raise  the  defendant's  chimnies,  which  it  be- 
came necessary  to  do,  from  the  increased  height  of  the  new 
Swan  Inn,  and  re-pave  the  yard  through  which  the  drain 
was  to  run.  Under  these  circumstances,  the  drain  was  con- 
structed, and  Messrs.  Humphrey  incurred  an  expense  of 
about  100/.,  in  repairing  the  defendant'js  premises,  raising 
his  chimnies,  and  repairing  the  yard.  The  drain  was  let 
into  the  soil  of  the  yard,  paved  at  bottom,  built  at  the 
sides  with  bricks  and  mortar,  and  covered  with  flag  stones. 
The  drain  having  become  a  nuisance,  the  defendant,  with- 
out any  formal  notice,  stopped  it  up  on  the  30th  April, 
1823;  whereupon  the  plaintiff  brought  this  action.  At 
the  trial,  the  principal  question  was,  whether  the  license 
under  which  the  drain  was  constructed,  passed  to  the  plain- 
tiff such  an  interest  in  the  land  as  required  it  to  be  put  into 
writing,  within  the  meaning  of  the  first  section  of  the  Statute 
of  Frauds,  or  whether  it  was  only  such  an  interest  as  might 
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be  determined  without  notice.  The  learned  Judge  waa  of 
opinion,  that  the  case  came  within  the  intent  and  meaning 
of  the  Statute  of  Frauds,  holding  that  the  plaintiff  had  «t 
least  such  an  uncertain  interest  in  the  land,  as  required  the 
agreement  to  be  put  into  writing,  and  the  license  being  only 
by  parol,  it  constituted  a  mere  tenancy  at  will,  which 
might  be  determined  without  a  formal  notice  (a) ;  and  on 
this  ground  he  directed  a  nonsuit,  but  gave  the  plaintiff 
leave  to  move  to  enter  a  verdict  for  nominal  damages. 

In  Easter  term  last,  Taddy,  Serjeant,  moved  accordingly 
and  obtained  a  rule  nisi,  on  two  grounds;  first,  that  this 
was  not  an  interest  in  land  within  the  words  of  thd  Statute 
of  Frauds,  but  merely  an  easement;  and  second,  .that 
whatever  it  might  be  considered  to  be,  still  it  could  not 
be  determined  without  some  notice.  In  support  of  his 
motion,  he  cited  Webb  v.  Paternoster  (i).  Wood  v.  Lake  (c), 

Godkyr.  Frith  (d),  and  Winter  v.  Brockwell  (fi). 

* 

Marryat,  (with  whom  was  Piatt),  shewed  cause.  By  the 
licence  in  question  the  plaintiff  acquired,  at  leasts  an  uncer* 
tain  interest  in  land,  and  the  license  not  being  put  in  writ- 
ing and  signed  by  the  parties  creating  the  same,  has  the 
effect  only  of  an  estate  at  will,  and  might  be  determined 
without  any  notice  whatever  (/*).  It  is  clear  here  that  no 
writing  passed  between  the  parties,  and  it  is  equally  clear 
that  the  plaintiff  acquired  some  interest  in  the  freehold ; 
and,  if  not  in  perpetuity,  at  least,  for  so  long  a  time  as  the 
defendant  continued  in  the  occupation  of  the  premises. 

(a)  Two  other  points  were  made  at  the  trial,  first  that  the  license 
being  granted  personally  to  Messrs.  Humphrey,  was  not  an  interest 
which  they  could  assign  or  grant  to  others,  and  therefore  the  action 
being  brought  in  the  name  of  their  lessee  could  not  be  supported,  inas- 
much as  the  drain  was  not  an  easement  appurtenant  to  the  premisei ; 
and  second,  that  as  the  drain  turned  out  to  be  a  nuisance,  the  defendant 
had  a  right  to  abate  the  same  and  stop  up  the  drain  at  all  eyents. 

(b)  Palmer,  71 .  (c)  Say.  3.  {d)  Yelv.  159. 
(e)  8  East  308.    See  Selw.  N.  P.  804.    3  SUrk.  N.  P.  c.  61 . . 

.    ,  (^f)  29  Car.  2,  c.  3,  s.  1. 
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[Bayky  J.  The  questioD  ia,  whether/  the  plaintiff  ac*  i82e. 
quired  any  interest  whatever  in  the  soil].  He  certainly 
had  an  interest  for  an  indefinite  time,  which  ia  one  of  the 
cases  mentioned  in  the  Statute  of  Frauds.  The  cases  of  ^v'^'^*'' 
Webb  V.  Paternoster f  and  Godley  v.  Frith,  are  not  in 
point,  because  both  were  decided,  at  least,  half  a  century 
before  the  Statute  of  Frauds.  [Bayky,  J.  The  object  of 
citing  those  cases  was  to  shew  that  this  was  not  an  in- 
terest in  land,  but  only  an  easement].  From  the  very 
nature  of  this  drain  no  doubt  can  be  entertained  that  it 
conveyed  some  interest  in  the  soil.  It  was  cut  into  the 
ground,  paved  at  the  bottom,  staunched  at  the  sides,  and 
covered  over  at  the  top  so  as  to  constitute  a  pkdn,  une- 
quivocal, and  distinct  appropriation  to  the  plaintiff  of  so 
much  of  the  defendant's  soil.  The  plaintiff  had  acquired 
an  exclusive  right  to  use  the  drain,  and  it  is  clear  that  so 
long  as  the  licence  continued  neither  the  defendant  nor  his 
landlord  could  interfere  with  it.  For  instance,  neitfaor  the 
defendant  nor  the  owner  of  the  inheritance,  could  have  built 
a  wall  on  the  spot;  and,  therefore,  it  must  be  considered 
as  a  complete  dereliction  on  the  part  of  the  defendant  of  so 
much  of  his  own  soil  to  the  exclusive  use  of  the  plaintiff. 
The  question  then  is,  whether  a  man,  notwithstanding  the 
Statute  of  Frauds  can  acquire  an  interest  in  the  soil  of 
another,  the  interest  being  created  for  an  uncertain  term. 
[Holroyd,  J.  The  question  is,  whether  the  right  to  use 
the  drain  does  convey  an  interest  in  the  soil  itself].  It  is 
impossible  to  enjoy  the  right  without  having  some  interest 
in  the  soil.  This  is  not  like  the  case  of  a  wayleave  where 
there  is  no  exclusive  appropriation  of  the  land  itself;  be- 
cause here  the  defendant  could  do  no  act  incompatible  with 
the  plaintiff's  rights.  This  is  not  a  mere  easement  over  the 
8ur£Bice  of  the  land,  which  may  be  enjoyed  in  common  with 
the  defendant  himself;  but  it  is  an  exclusive  appropriation 
of  so  much  of  the  land  to  the  plaintiff.  It  is  one  of  the  in- 
cidents of  such  an  appropriation,  that  the  plaintiff  has  at 
all  times  a  right  of  drainage,  and  it  follows  as  a  conse- 
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laao.        quence  of  audi  rights  that  the  party  in  whom  it  is  seated 

l?^Wi?%      ^^y  S^  ^^^^  ^^  ^^  ^^  ^  neighbour  at  all  times  for 
V.  the  purposes  of  reparation.     If  this  cannot  be  denied, 

then  this  case  comes  clearly  within  the  words  and  the 
mischief  of  the  Statute  of  Frauds.  This  case  is  clearly 
distinguishable  from  a  right  of  way  or  other  similar  ease* 
ment,  because  in  the  latter  no  interest  in  the  soil  passes. 
But,  even  in  the  case  of  an  easement,  if  any  interest,  hoW'* 
ever  slight,  in  the  soil  should  pass,  it  may  be  donbted 
whether  it  would  not  come  within  the  operation. of  the 
statute.  It  is  admitted  that  if  the  plaintiff  had  not  the 
exclusive  enjoyment  of  the  soil  through  which  the  drain 
ran,  then  it  would  not  come  within  the  operation  of  Uie 
statute ;  but  the  fact  being  otherwise,  it  is  decisive  of  the 
question.  The  cases  already  adverted  to  having  beea  de-^ 
cided  before  the  statute,  do  not  apply,  and  it  will  be  found 
upon  examination  that  those  decided  since,  and  relied  upon 
by  the  plaintiff,  are  equally  inapplicable.  The  case  of 
Wood  V.  Lake  (a),  is  an  authority  against  the  plaintiff,  be- 
cause there  the  party  was  to  have  for  seven  years,  the  wok 
use  of  that  part  of  the  land  upon  which  he  was  to  stack  his 
fuel.  That  was  in  effect  a  demise  for  seven  years  of  the  soil 
in  question,  and  consequently  it  would  clearly  come  within 
the  words  of  the  statute.  But  it  may  be  doubted  whether 
that  case  is  correctly  reported.  The  case  of  Winier  ▼• 
Brockwell  is  manifestly  distinguishable  from  this.  That 
was  an  action  for  a  nuisance  in  putting  up  a  skylight, 
but  there  the  skylight  was  put  up  on  the  defendant's  own 
soil.  The  cases  cited  on  the  other  side  are  therefore  inap- 
plicable. On  the  other  hand,  the  case  of  Fentimam  r. 
Smith  (6),  is  directly  in  point  with  the  present.  In  that 
case,  the  plaintiff  complained  of  an  obstruction  of  a 
water  course,  and  declared  upon  his  possession  of  a  mill  with 
the  appurtenances,  and  that  by  reason  of  such  his  posses- 
sion he  had  a  right  to  the  use  of  the  water  runnkig  in  a 
certain  kennel  to  the  mill;    To  prove  this  allegation  evi- 

(a)  Say.  3.  (6)  4  East,  107. 
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dence  was  giren  that  the  tonnel  was  made  on  the  de-  i826. 
fendant's  land^' which  he  had  agreed  to  let  the  plaintiff 
have  for  a  certain  consideration,  but  of  which  no  con- 
teyance  was  made  by  him  to  the  plaintiff  in  writing,  and  Shippav. 
as  he  had  since  refused  his  assent,  the  Court  held  that  the 
allegation  was  not  made  out,  because  the  plaintiff  had  not 
the  water  by  reason  of  his  possession  of  the  mill,  but  * 
merely  by  a  parol  contract,  which  could  not  pass  the 
title  to  the  land,  and  consequently  as  a^  license,  it  was 
revocable.  In  giving  judgment,  Lord  Ellenborough  there 
said,  the  title  to  have  the  water  flowing  in  the  tunnel  over 
the  defendant's  land  could  not  pass  by  parol  license  without 
deed,  and  the  plaintiff  could  not  be  entitled  to  it,  as  stated 
in  the  declaration,  by  reason  of  his  possession  of  the  mill ; 
but  he  had  it  by  the  license  of  the  defendant,  or  by  contract 
with  him,  and  if  by  license  it  was  revocable  at  any  time. 
The  case  of  Rex  y.  The  Mayor  of  Bath  (a),  is  in  prin- 
ciple also  applicable  to  the  present,  because  there  the 
Court  held,  that  the  defendants  were  rateable  as  occupiere 
of  land  by  reason  of  their  water  pipes,  which  were  laid  in 
the  soil  of  the  parish  in  which  they  were  held  rateable. 
In  this  case,  therefore,  the  plaintiff  must  be  considered  as 
having  such  an  uncertain  interest  in  land,  as  to  bring 
the  case  within  the  operation  of  the  Statute  of  Frauds, 
and  consequently  the  learned  Judge  properly  directed  a 
.nonsuit  « 

Taddy,  Serjt.  (with  whom  was  Long),  contrsL.  It  is 
submitted,  first,  that  this  is  not  such  an  interest  in  land  as 
will  bring  the  case  either  within  the  words  or  the  mischief 
of  the  Statute  of  Frauds,  inasinuch  as  it  is  a  mere  ease- 
ment or  license;  and  second,  that  whatever  it  is  to  be 
considered,  still,  as  a  beneficial  agreement  for  something,  it 
could  not  be  put  an  end  to,  without  some  notice,  and  not 
left  to  the  will  ai\d  pleasure  of  the  defendant.  The  Sta- 
tute of  Frauds  does  not  absolutely  make  void  interests  of 

..     Cfl;i4East,009. 
VOL.    VII.  3    F 
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tihis  (ksoription  which  are  not  in  writings  bat  merefy  de- 
dares  that  they  shall  have  the  ibrce  aadeflEect  of  leases  or 
estates'  at  will  only.    It  therefiore^  impliedly,  admits  diat 
an  interest  in  land  may  be  created  by.  parol.    But  it 
is  denied  that  the  agreement  between  dieee  partilea  coor 
veyed  any  interest  wbatever  in  the  land  itself.    All  that 
it  amounted  to  was,  a  mere  license  or  easement,  giving  to 
the  plaintiff  the  right  to.  have  the  drain  water  flow  tbrangh 
the  defendant's  yard.    Admitting  that  so  long  a»  the 
license  continued,  the  defendant  or  his  landlord  coidd  not 
build  a  wall  or  erect  any  obstruction  on  the  spot  in  ques- 
tion, still  diat  does  not  affect  the  question,  because  such 
an  aigument  would  be  equally  applicable  to  the  oidinaiy 
case  of  a  right  of  way,  inasmuch  as  the  owner  of  the  eo9 
coiild  not  build  so  as  to  dbslruct  the  passage.    [BayUfj 
J.    Would  the  plaintiflb  have  had  a  tight  to  go  upon  the 
land,  from  time  to  time,  for  the  purpose  of  repairing  the 
drain  ?]    That  might  be,  and  still  the  ri^t  to  do  so  woaU 
not  be  inconsistent  with  this  bdng  merely  an  easement 
In  Getrard  v.  Cwke  (a),  it  is  said,  by  Heath  J.,  tbat  '^  at 
conmion  law  the  right  to  repair  is  incident  to  the  grant  of 
a  way.'*    Admitting  that  the  plaintiff  h^^  had.  a  right  to 
go  upon  the  land  to  repair  the  drain,  it  makes  rather  in 
favour  of  than  against  the  aigument.    Such  a  right  would 
be  incident  to  the  easjament,  and  not  referrable  to  any  sup^ 
posed  interest  in  the  land..  The  case  of  Godleyr.  Frith {i\ 
is  a  direct  authority  to  shew  that  ^is  is  an  easement, 
and  not  an  interest  in  land.  There  the  plaintiff  declared  fat 
a  disturbance  in  a  way,  and  averred  that  he  was  seiaed  of  a 
messuage,  and  that  he  and  his  ancestors  had  had  a  wsy 
from  his  messuage  to  such  a  place  for  them,  their  ser- 
vants,  &c.  and  upon  not  guilty,  the  jury  found  the  w«y 
as  the  plaintiff  had  declared,  but  found  it  to  be  appuitfr> 
nant  to  the  messuage ;  and  the  Court  said,  tfiat  the  vefdict 
had  found  nothing  against  the  plaintiff,  but  that  he  shall 
recover,  ''  for  the  plaintiff,  in  his  declaration  shaD 

(fl)  2  N.  R,  115.  (6)  Yelv.  159. 
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lay  tlie  way  to  be  appendant  or  appurtenant,  beeavse  H  is  ma 
only  an  eoMe  and  not  BXi.iHiere$i ;  it  is  otherwise  of  a  com* 
mon,  for  that  is  an  interest,  and  may  be  of  sereral  natures^ 
appurtenant,  appendant,  or  in  gross :  but  a  way  cannot  be 
so/'  So  here,  the  plaintiff  acquires  no  interest  in  the 
land.  All  he  has  by  the  license,  is  the  privilege  of  having 
the  foul  water  pass  from  his  scullery  through  the  de* 
fendant's  land,  which  is  simply  an  eaiaement  without  any  in* 
tsrest.  From  the  very  nature  of  the  right,  it  is  no  mors 
than  an  easement,  for  it  maybe  folly  enjoyed  without  any 
interest  whatever  in  the  soil.  The  case  of  Webb  ▼•  Pater* 
noiter  (a),  is  also  an  authority  in  point.  There  it  was  held» 
that  a  grant  of  a  Ucense  to  the  plaintiff  to.steck  hay  upon 
land  for  ,a  convenient  tiipe  till  he  could  sell  it,  did  not 
amount  to  a  lease  of  the  land,  the  agreement  bein^  merely 
{dt  an  easement  and  not  for  an  iiitarest  in  the.  land.  It 
is  said  that  this,  and  the  preceding  case,  were  decided  long 
prior  to  the  Statute  pf  Frauds ;  but  these  cases  are  not  cited 
fiur  the  purpose  of  interpreting  that  statute,  but  merely  to 
shew  the  nature  of  the  subject  in  question.  The  words 
^  any  uncertain  interest,*'  as  used  ia  the  Statutes  of  Frwds^ 
do  not  apply  to  the  case  of  a  mere  easement*  Those  words 
are  obviously  used  in  contradistinction  to  an  easement. 
The  case  of  Woo4  vl  Lake  (6),  is  likewise  in  point.  It  is 
said,  that  that  case  is  not  correctly  reported  in  Sayer^ 
but  it  is  cited  and  approved-  of  by  Gibbs,  C.  J.,  in  Taylor 
V.  Waters  {c),  and  is  a  direct  authority  to  shew  that  a 
lO^erty  to  stack  coals  upon  part  of  a  dose  fpr  seven  years, 
and  during  that  time  to  have  the  sole  use  of  that  part;  of  ^e 
dose  for  such  purpose,  gives  no  interest  inland,  and  is  good 
for  seven  years,  notwithstanding  the  Statute  of  Frauds.  The 
cttse  of  Taylor  v.  WaUr$,  which  respected  the  right  to  an 
opera  ticket,  is  not  of  itself  an  authority  in  point  upon  this 
branch  of  the  arguu»ent;  b:at  the  principle  there  laid  down  by 
Gibbe^C.  J..,i8  strictly  applicable  to  the  present  case,  for  that 

('n;  FBOmer,  71.  (b)S9f,Z. 

(c)  7  Tiunt .  38*.     2  Marah .  551 . 
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1626.        learned  judge,  after  referrmg  to  Webb  ?.  PatemosUr,  W^tad 
Jf^;**  '      V.  Lake,  and  other  eases,  says,  "These  cases  abundantly 
tf.  proTCy  that  a  license  to  enjoy  a  beneficial  privilege  in  land 

Shippan.  ^^y  ^  granted  without  deed,  and,  notwithstanding  the 
Statute  of  Frauds,  without  writing."  Then,  secondly, 
whether  this  be  an  interest,  in  land  or  not,  still  as  there 
was  a  beneficial  agreement  between  the  parties,  it  is  p»- 
fectly  clear  that  it  could  not  be  determined  without  notice. 
For  this,  the  cases'  of  Winter  y.  Brockwell  (a),  and  Ti^lor 
V.  Waters,  are  authorities.  The  first  of  these  cases  shews 
that  where  there  has  been  a  benefidial  agreement  between 
the  parties,  and  one  has  expended  his  money  in  execution 
of  it,  it  cannot  be  recalled  without  reasonable  notice. 
The  case  of  Fentiman  ▼.  Smith,  is  inapplicable,  because 
there,  tl^e  plaintiff  claimed  the  water*course  as  appurtenant 
to  the  mill,  whereas  he  had  it  by  license  of  the  defendants, 
upon  a  contract  made  with  him,  and  on  that  ground  the 
case  was  decided.  For  these  reasons;  first,  that  this  ¥ras 
merely  an  easement,  and  not  an  interest  in^  land,  it  need 
not  have  been  granted  in  writing ;  and  second,  as  it  was 
a  beneficial  agreement  for  an  easement,  it  could  not  be 
determined  without  some  sort  of  notice. 

This  case  was  argued  at  the  sittings  after  last  Michael- 
mas  term,  before  Bayley,  Holroyd,  and  Littledak,  Js.,  and 
time  having  been  taken  to  advise  on  the  case,  judgment 
was  now  delivered  by 

Baylby,  J.~This  was  an  application  to  set  aside  a 
nonsuit.  The  action  was  for  stopping  up  a  drain  leading 
from  the  plaintiff's  premises  through  the  defendant's  yard. 
The  ground  of  the  nonsuit  was,  that  the  right  to  have  the 
drain  pass  through  the  defendant's  yard,  was  an  interest 
in  the  defendant's  land,  which  under  the  first  section  of 
^  the  Statute  of  Frauds,  there  being  nothing  in  writing  to 

create  the  right,  but  its  foundation  resting  in  parol  only, 
was  a  right  at  will  and  nothing  else.    The  points  discussed 

(a)  8  £a<t,  308. 


HILAR7  TERM,  SIXTH  AND  SEVENTH  G£0«  IV. 

upon  the  motioDy  were,  whether  ibis  "was.  an  interest  in  . 
land  or  an  easement  only ;  and  if  it  were  an  interest  in 
land,  whether  the  defendant  could  stop  the  drain,  without 
taking  some  previous  step,  to  determine  the  estate  at  will ; 
but  when  the  state  of  the  pleadings  is  adverted  to,  and 
.when  the  nature  of  the  right  there  claimed  is  considered, 
it  is  clear  that  a  decision  upon  either  of  these  points  is 
unnecessary ;  and  that  if  the  case  were  to  go  to  another 
trial,  it  must  again  terminate  in  a  nonsuit.  The  declara- 
tion claimed  the  right  as  a  license  and  authority  granted  to 
the  plaintiff's  landlords,  **  their  heirs  and  assigns,**  to  make 
the  drain,  and  have  the  foul  water  pass  from  their  scullery 
through  the  drain  across  the  defendant's  yard.  One  of 
the  counts  claimed  it  indefinitely,  without  fixing  any  limits. 
Others  restricted  it  either  to  the  time  the  defendant  should 
continue  possessed  of  his  yard  or  house,  or  so  long  as  it 
should  be  requisite  for  the  convenient  occupation  of  the 
plaintifi^s  house.  Some  of  them  stated,  as  part  of  the 
consideration,  that  the  plaintiff^s  landlords  should  do  some 
repairs  to  the  defendant's  premises ;  others  did  not.  Now 
what  is  the  nature  of  the  interest  which  these  counts 
assign  ?  I  take  it  to  be  clearly  a  freehold  interest.  In 
Co.  lAU.  42  a,  it  is  said,  that  **  If  a  man,  grant  an  estate 
to  a  .woman,  dum  sola,  &c.,  or  as  long  as  the  grantee 
dwells  in  such  a  house,  &c.,  or  for  any  like  uncertain 
time,  which  time,  as  Bracton  saith,  is  tempus  i/idetermina^ 
turn  ;  in  all  these  cases,  if  it  be  of  lands  or  tenements,  the 
lessee  hath  in  judgment  of  law,  an  estate  for  life,  deter- 
minable if. livery  be  made;  and  if  it  be  of  rents,  ad- 
vowsons,  or  any  other  things  that  lie  in  grant,  he  hatb  a 
like  estate  for  life  by  the  delivery  of  the  deed :  and  in 
count  or  pleading  he  shall  allege  the  lease,  and  condude 
that  by  force  thereof,  he  was  seised  generally  for  the 
term  of  his  life*"  Lord  Hale,  in  his  MS.  notes,  specifies 
two  or  three  other  instances ;  but  adds,  that  in  pleading, 
the  limitation  ought  to  be  pleaded  and  continuance  averred  ; 
and  Blackstone,   in  his  Commentaries,   vol.  ii,   p.   121,^ 
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lays  it  down,  that  a  gehemt  grant,  withMt  deftohig 
the  limits  af  the  estiEtte,  passes  an  estate  for  life;  and 
Brewer  y.  Hill  {a),  is  an  audiority  to  shex^  Uiat  a  lease  of 
tithes  by  a  vicar,  so  long  as  he  43hall  coiytii!Ltt0  viear,  passes 
an  estate  for  life.  Now  what  was  the  evidence  to  make 
out  that  this  was*  the  grant  of  an  estate  for  life  ?  It  af^ 
peared)  in  evidence,  upon  the  trial,  that  the  drain  was  made 
in  1819,  at  the  expense  of  the  Humphreys,^  wilii  the 
consent  of  the  defendant^  who  vraui  the  oecofder  of  the 
land,  and  of  Mr.  Wills,  his  landlord;  and  that  ^ 
Humphfeys  laid  out  some  money  in  improving  the  d^end- 
ant's  premises;  bat  nothing  was  said  as  to  how  long  the 
drain  Ivas  to  coiitiatiey  nor  wsfis  there  any  thing  in  wfitbg 
between  any  of  the  parties ;  s^d  i^hen  the  inconveni^iceB 
such  a  drain  mdy  occasion  from  smells,  and  from  the  ne^ 
cessity  of  cleaning  it,  are  considered,  it  is  almost  impoe- 
sible  to  suppose  that  Mr.  WilU  and  the  defendant  meant 
to  run  all  risks,  and  allow  the  parties  an  absolute  intereBt 
so  long  as  the  defendant  should  contimie  in  possession^  or 
so  long  as  it  should  be  convenient,  in  the  comfortable  oc- 
cupation of  the  defendant's  premises.  But  suppose  this 
had  been  the  intention,  can  sudi  ah  interest  be  created  by 
parol  ?  A  right  of  way,  or  a  right  of  passage  for  water, 
where  it  does  not  create  an  interest  in  the  land,  is  an  in- 
corporeal right,  and  stands  upon  the  same  footing  with 
other  incorporeal  rights,  such  as  rights  of  conunon,  rents, 
advowsons,  and  sor  forth.  It  does  not  lie  in  livery,  bot  in 
grant ;  and  a  freehold  interest  in  it  cannot  be  created  or 
passed  (even  if  a  chattel  interest  may,  which  I  thinlt  it 
catinot)  otherwise  than  by  deed.  In  Terms  de  la  Ley,  a 
book  of  great  antiquity  and  accuracy,  I  find  that  an  ease- 
ment is  described  to  be,  a  privil^e  that  one  neighbour 
hath  of  another  by  charter  or  prescription,  without  piofit; 
and  it  instances,  '^  as  a  way  or  sink  through  his  Usxi,  or 
such  like.''  It  is  described  as  something  that  must  have 
its  foundation,  either  in  charier  or  hy  prescription  ;  and  if  I 

(<i)  2  Anstr.  413. 
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am  not  mistaken,  it  says,  ia  distinct  tenns,  that  it  should 
be  in  writing.  In  Co.IAti.  9  a.  Lord  Coke  notes  a  dif-  Hswuws 
ference,  between  corporeal  things  which  lie  in  liyeiy,  and  ShipVam. 
incorporeal,  which  lie  in .  grant,  and  cannot  pass  but  l^ 
deed,  as  advowsons,.  commons,  &c. ;  and  it  seems  to  be  his  ' 
opinion  that,  except  in  certain  specified  cases,  where  liTery 
is  necessaiy  as  to  the  on6,  a  deed  is  necessary  as  to  the 
other..  And  the  same  principle  may  be  c(dlected  from  the 
passage  already  cited  from  Co.  Lilt.  42  a.  ^  In  Co.  Litt. 
169,  the  excepted  case  of  parceners  is  moitioned,  and  there 
it  ia  said,  that  though  the  common  of  estovers,  or  pasture, 
or  a  corody,  or  a  way,  lie  in  grant,  they  may,  upon  par* 
titk>n  between  the  parceners,  be  granted  without  deed. 
Both  Liitleiou  and  Lord  d^e  state  in  the  same  part,  that 
a  rent  may  be  granted  in  the  case  of  paiceneiB  for  ovelfy 
of  partition^  without  deed ;  and  Lord  Coke  notices  that 
rents,  commons,  advowsons,  and  the  like,  that  lie  in  grant, 
though  they  cannot  pass  generally  without  deed,  may  be 
divided  between  parceners,  by  parol,  without  deed.  Chat» 
tab,  whether  real  or  personal,  may,  in  general,  be  granted 
without  deed.  That  is  laid  down  in  SheppareTs  Touch^ 
9itone,  233 ;  and  in  the  case  of  things  tying  in  lirery,  a 
demise  of  them  may  be  mad^  for  any  number  of  yean  at 
common  law,  without  deed ;  but  Lord  Coke,  .in  Co.  IMl  « 

86  a,  notes  a  distinction  between  original  chattels  and 
chattels  created  out  of  a  freehold  lying  in  grant — that  the 
former  may  pass  without  deed,  the  latter  cannot  be  created 
or  pass  without  it.  Whether  there  is  any  distinction 
between  such  incorporeal  things,  created  out  of  a  fredbold 
lying  in  livery,  and  a  freehold  lying  in  grant,  I  cannot 
take  upon  mysilf  to  say :  I  believe  there  ia  none;  but 
Lord  Coke  states,  that  the  former  may  pass  witliout  deed, 
but  that  the  latter  cannot  be  created  without  it.  It  is  not, 
tiowever,  necessary  for  us  to  decide  that  point  in  the  pre- 
sent case,  because  this  is  the  case  of  a  freehold,  and  not  of 
a  chattel  interest,  Sheppard,  in  his  Touchstone j  231,  lays 
it  down  distinctly,  that  a  licence  or  liberty,  amongst  other 
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1826.        tbin^a^  iannot  be  created  or  aanered  to  an  estate  of  inbe- 
,>^>^«^       rttancfe  dr  freehold,  without  deed.     In  2  Roll.  Ab.  62,  it 
V.  is  laid  down,  that  a  thing  lying  merely  in  gmnt,. cannot 

pass  without  deed.  In  9  Rep.  9,  it  is  said,  atgaendoy  diit 
tenant  for  life  cannot;  by  word,  without  deed,  have  the 
privilege  of  being  dispunishable  for  waste ;  and  Skeppardi 
in  his  Tatichsfone,  231,  adopts  that  position.  In  Gilberfs 
Law  of  Evidence,  6th  ed.  p.  96,  it  is  said,  **  if  a  mau 
shews  a  title  to  a  thidg  lying  in  grant,  then  he  fiuls  if  the 
seal  be  torn  off  from  the  deed ;  for  a  man  cannot  shew  a 
title  to  a  thing  lying  in  solemn  agreement,  but  by  solemn 
agreement ;  and  there  6an  be  no  solemn  agreement  without 
aseal,  so  that  possession  alone  is  no  good  title,  since  the 
thing  itself  doth  not  lie  in  possession,  but  in  agreement; 
therefore  a  man  cannot  claim  a  title  to  9,  water^course  but 
by  deed,  and  wider  seal"  For  this  he  cites  3  Bubir. 
79 ;  Roll.  Rep.  188.  In  the  first  part  of  this  position. 
Lord  Chief  Baron  Gilbert  is  wrong,  if  the  case  of  Bolton 
y.  Bishop  of  Carlisle  (a),  be  correctly  decided;  because 
it  was  tliere  held,  that  if  the  deed  be  destroyed,  other 
eridence  may  be  -giyen  to  shew  that  the  thing  was  once 
granted.  The  general*  position,  however,  that  a  man 
cannot  claim  title,  to  a  thing  lying  in  grant,  but  by  deed, 
was  not  questioned  in^  the  latter  case.  Now  this  is  a  chum 
of  titk  to  a  water^course,  and  according  to  the  positioD 
laid  down  by  Lord  Chief  Baron  Gilbert,  title  cannot  be 
claimed  to  it,  but  by  deed,  and  under  seal.  In  Monk  v. 
Butler  (b),  where  the  plaintiff,  in  replevin,  answered  an 
avowry  for  damage  feasant,  by  a  plea  of  license,  from  a 
commoner  who  had  right  for  twenty  beasts,  it  was  ob- 
jected, that  if  the  commoner  could  license,  he  could 
not  do  so  without  deed,  and  of  this  opinion  was  the 
whole  Court.  In  Harrison  v.  Parker  {c),  where  liberty, 
license,  power,  and  authority,  were  granted  to  the  plaintiff 
and  his  heirs,  to  build  a  bridge  across  a  river,  from  plain- 

(«)  2  H.  Bl.  259.  {hj  Cro.  Jac.  574. 

(c)  6  East,  154. 
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» 

tiiTs  dose  to  a  close  of  Sir  George  Warren;,  and  liberty 
and  license  to  plaintiff,  to  lay  the  foundations .  of  one 
end  on  Sir  Geq^ge's  close :  the  gnuat  was  by  deed.  And  in 
Feniiman  ¥.  Smith  (a),  where  the  plaintiff  claimed  to  have  San'PAM ^ 
a  passage  for  water  by  a  tunnel  over  defendant's  land ; 
Lord  ElUnboTough  lays  it  down  distinctly,  that  **  the  title 
to  hare  the  water  flowing  in  the  tunnel  over  defendant's 
land,  could  not  pass  by  parol,  without  4eed."  In  addition 
to  that,  there  is  the  case  of  Lathbury  v.  Amoid{b)f  in 
which  there  was  a  claim  of  a  right  of  common  as  appurie^ 
nant  to  a  cottage,  which  right  of  common  had  been  un- 
derlet, the  Court  said,  it  could  not  be  underlet  without 
deed,  unless  by  custom,  and  the  custom  set  up  being  im-- 
perfectly  and  insufficiently  stated,  the  Oqurt  gave  judgment  - 
for  the  defendant,  on  the  ground,  that  in  the  absence  of 
custom,  there  could  not  be  a  demise  of  the  right  of  pasture 
at  common  law  without  deed.  Upon  these  authorities,  we 
are  of  opinion,  that  although  a  parol  license  might  be  an 
excuse  for  a  trespass  until  such  a  license  was  counter-* 
manded,  the  right  and  title  to  have  passage  for  the  water 
for  a  freehold  interest  required  a  deed  to  create  it»  and 
that  as  there  has  been  no  deed  in  this  case,  the  present 
action,  which  is  founded  on  a  tighJt  and  tith  derived  from 
Messrs.  Humphrey,  cannot  be  supported.  The  case  of 
Winter  v.  BrockweU{c),  which  was  relied  upon  on  the 
part  of  the  plaintiff,  appears  clearly  distinguishable  from 
the  present,  because  ev^ry  things  that  the  defendant 
there  did,  he  did  upon  his  own  land ;  he  claimed  no 
right  or  easement  upon  the  plaintiff's  land.  The  plaiatiff 
claimed  a  right  ahd  easement  against  him ;  viz.,  the.  privi- 
l^e  of  light  and  air  through  a  particular  window,  and  a 
free  passage  for  the  smdls  of  an  adjoining  house  through 
the  defendant's  area ;  and  the  only  point  decided  there  was, 
that  as  the  plaintiff  had  consented  to  the  obstruction  of 
such  his  easement,  and  had  allowed  the  defendant  to  incur 
expense  in  making  such  obstruction,  he  could  not  retract 

(a)  4  East,  107.      (6)  8  J.  B.  Moore,  78.  1  Bing.  217.     (c)  S  East,  309. 
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that  consent  without  reimbursing  the  defendant  each  ex- 
pense; but  that  was  not  the  case  of  the  grant  of  an  easement 
to  be  exercised  upon  the  grantor's  land^  but  a  pemiisma 
for  the  grantee  to  use  his  own  land  in  a  way  in  which,  bat 
for  an  easement  of  the  plaintiff 's»  sfuih  grantee  would  ha^e 
had  a  clear  right  to  use  it  Webb.'r.  Patenuuter  (a). 
Wood  v.  Lakeib)^  -and  Taylor  r.  Waters  {€%  wore  not 
cases  of  freehold  interests;  and  in  none  of  them  was  the 
objection  taken,  .that  the  right  lay  in  grants  and,  theieforei 
could  not  pass  without  deed. .  These,  therefore,  cannot  be 
considered  as  authorities  upon  the  point;  and  on  these 
grounds,  therefore,  that  the  right  claimed  by  the  declara- 
tion is  a  freehold  right,  and  that,  if  the  thing  claimed  is 
to  be  considered  as  an  easement^  not  an  interest  in  the 
land,  such  a  right  cannot  be  created  without  deed,  we  are 
of  opinion,  that  the  nonsuit  was  right,  and  that  the  rule 
ought  to  be  discharged. 


Ruledi 


(d)  Palm.  71. 


(6)  Say.  3. 


(c)  7  Taunt.    2  Marsh.  551. 


Clayton  v.  Buhtbnshaw  and  another. 

\ 

Where  A,,  X  HIS  was  an  action  of  covenant,  for  the  bhsach  of  an 
m  nt  udTT  <^S>^^B^iQeiKt  under  seal,  and  executed  by  the  two  defend- 
teal,  agreed  to   ants,  in  the  following  terms : — "  Memorandum  of  agree- 

take  and  hire 

of  B.  a  certain  house  and  premises  at  a  certain  annual  rent,  but  the  instnunent  con- 
tained no  words  of  demise,  and  there  wab  nothing  to  shew  when  the  interest  was  to 
commence  or  determine : — ^Held,  that  it  was  no  more  than  an  agreement  for  a  lease,  and 
being  tailed,  required  a  stamp  for  IL  15«.,  as  a  deed,  **  not  otherwise  charged,'*  t^  55 
Geo,  3,  c.  184,  sch.  part  1. 

B^  the  same  instrument,  A.  agreed  to  take  the  fixtures,  stock  in  trade,  and  such 
furmture  as  should  be  thought  necessary,  at  a  valuation  to  be  made  on  zfutmxd^:^ 
Held,  that  this  was  not  an  absolute  conveyance  of  a  present  interest  in  the  fixtures, 
&c.,  and  tembie,  that  assuming  the  instrument  to  be  a  lease,  it  would  have  reqvdoed  as 
ad  valorem  as  well  as  a  lease  stamp. 
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meat  made  and  entered  into»  this  25th  day  of  <Sep^em- 
bety  1816,  that  is  to  say,  we  the  nndeTaigned  Henry ^  Claytoh 
Richardy  Jame$^  and  Charles  Burteo8hdw,in  the  county  of  Burtehshaw. 
Sussex,  yeomen,  do  agree  with  Messrs.  Thomas  Clayton^ 
Henry  Bur tenshaw,  tad  John  Burtenshaw,  executors  to  the 
estate  of  the  htte  George  Venall,  of  Henfield,  deceased,  to 
take  and  hire  of  the  said  executors,  for  our  son  and  nephew 
Richard  Burtenshaw,  all  that  house,  shop,  warehouse,  and 
all  appurtenances  thereunto  belonging,  situate,  lying  and 
being  in  the  town  and  parish  oS  Henfield,  in  the  county  of 
Sussex  afiwesaid,  at  the  yearly  rent  of  36/.  per  annum,  we 
paying  all  taxes  except  the  property-tax.  It  is  also  by 
these  presents  further  agreed,  that  we  will  take  all  the 
stock  in  trad^.of  grocery,  linen-drapery,  and  haberdashery, 
and  also  all  th&.  fixtures  and  utensils  in  the  shop  and 
warehouse,  and  such  part  of  the  househdd  furniture  as 
we  the  undersigned  shaH  think  oeceB#ary  for  the  use  of 
our  son  and  nephew  Rieiard  Burtenshaw,  at  a  fair  valua- 
tion, on  the  1 1  th  day  of  October  next  coming ;  and  for 
the  consideration  and  amount  of  such,  stock,  utensils, 
and  household  furniture,  we  do  agree  to  pay  or  cause  to 
be  paid,  the  sum  of  1,000/.,  in  Ihe  .manner  hereinafter 
mentioned,  that  is  to  say,"  See.  This  instrument  was 
sealed  and  delivered  by  the  two  defendants  only.  The 
declaration  averred,  that  by  a  certain  memorandum  of 
agreement,  made,  8cc.,  the  defendants  did  agree  foith  the 
plaintiffs  to  take  and  hire  of  the  plaintiffi,  all  that  house, 
&c,  and  it  was  also  by  the  said  agreement  futther  agreed, 
that  the  said  defendants  and  James  Burtenshaw,  &c., 
would  take,  the  stock  in  trade  at  a  fai^  valuation,  8cc. 
Breach  assigned  in  not  taking  the  fixtures,  &c.,  and  paying 
for  them  in  pursuance  of  the  said  agreement  Plea,  non 
est  factum,  and  issue  thereon.  At  the  trial  before  Graf- 
ham,  B.,  at  the  last  Lent  assizes  for  the  county  of  Sussex, 
the  instrument  being  produced  in  evidence,  and  it  ap- 
pearing to  be  impressed  with  a  30$.  stamp  only,  it  was 
objected  on  the  part  of  the  defendants,  that  a  stamp  to 
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1826.        that  amount  was  insufficient,  and  that  the  iiiBtniiiieiit 

being  under  seal,  must  be  considered  as  a  deed  "not 

V.  otherwise  charged/*  and  therefore  requiring  a  Z&s.  stamp, 

BuBTENSHAw.  ^^^^^  55  Q^^  3^  ^  jg4^  ^^  ^^^  ^     rj^^  leained ,  Jttdgc 

concurred  in  the  objection,  and  the  plaintiffii  were  non- 
suited, with  liberty,  however,  to  move  for  a  new  trial.  In 
Easter  term,  Marryat  moved  accordingly,  and  obtained  a 
rule  nisi  on  the  authority  of  Carder  v.  Drakrford  (a). 

Taddy,  Serjt.,  now  shewed  cause.    The  learned  Judge, 
who  presided  at  the  trial,  was  right  in  his  view  of  the 
case.      This  is  an  agreement  under  seal,  and  therefore 
falls  within  the  ordinary  definition  of  a  deed.     By  the 
Stamp  Act,  55  Geo.  3,  c.  164,  a  duty  of  1/.  is*  imposed 
upon  agreements  under  hand  only,  and  tKere  being  no 
mention  of  agreements  under  .seal,  it  follows  that  this 
instrument  must  be  treated  either  as  a  lease  or  a  deed, 
requiring  a  suitable  stamp.    The  question  is,  what  de- 
scription of  deed  it  is  to  be  considered.      It  will  be  pon* 
tended  on  the  other  side,  that  it  is  a  lease,  and  omi- 
sequendy,   that  a  30s.  stamp  is  sufficient.     Now,  it  is 
clearly  not  a  lease,  because  there  is  no  time  or  term  for 
which  the  interest  in  the  premises  is  created.    To  oonstme 
it  a  lease,  some  specific  term,  during  which  the  interest  is 
to  continue,  must  be  carved  out.    Here  nothing  of  that 
kind  appears.     The  words  "  we'do  agree  to  take  and  hire 
for  our  son  and  nephew,  all  that  house,  &€.,  at  the  yearly 
rent  of  35/.,''  certainly  do  not  import  a  leasehold  interest 
In  Bac.  Abr.  tit.  Lease,  [K.],  it  is  laid  down,  ''that  whatever 
words  are  sufficient  to  explain  the  intent  of  the  parties, 
that  the  one  shall  divest  himself  of  the  possession  and  the 
other  come  into  it  for  such  a  determinate  time,  such 
words,  whether  they  run  in  the-  form  of  a  license,  cove- 
nant, or  agreement,  are  of  themselves  sufficient,  and  will 
in  construction  of  law,  amount  to  a  lease  for  yeais.^ 
Now,  here,  no  determinate  time  is  mentioned,  and  ac- 

(a)  3  Taunt.  382. 
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oMdiDg  to  the  principle  of  law  upon  these  subjects^  IJliis  la^a. 
cannot  be  considered  as  a  lease.  In  many  modern  cases 
it  has  been  held,  that  words  of  agreement  only,  do  not  con- 
stitute a  lease  unless  an  interest  is  created  for  a  specific  time  B^^^^^^'i^v* 
or  term.  The  most  recent  of  these  are  Bole  t.  Bentley  (a), 
aad  Doe  y*' Groves  {b).  If,  however,  this  is  to  be  considered 
as  a  lease  at  all,  it  is  not  a  lease  only,  but  it  is  also  a  con<- 
veyance  of  goods.  [Barley,  J.  It  is  not  an  actual  con- 
veyance of  the  goods;  it  is  only. a  bargain  that  the  de- 
fendants will  take  the  goods,  &c.,  at  a  valuation].  It  is 
submitted  that  it  is  an  absolute  conveyance  of  the  goods, 
the  only  uncertainty  being,  as  to  the  amount  of  the  valu- 
ation. The  effect  of  holding  this .  stamp  to  be  sufficient, 
would  be,  that  goods  to  any  amount  might  be  conveyed 
without  paying  an  ad  valorem  .stamp  duty,  .  The  case  of 
Corder  v."  Drakeford,  upon  the  authority  of  which  this  rule 
was  obtained,  is  the  converse  of  this  case.  There  it  was 
held,  only,  that  the  instrument  being  in  law,  a  lease,  it 
could  not  be  read  in  evidence  for  want  of  a  lease  stamp ; 
but  it  did  not,  therefore,  follow,  that  a  lease  stamp  only 
would  have  been  sufficient.  It  b  not  necesssary  for  the  de- 
fendants to  point  out  what  stamp  is  necessary  for  the  in- 
strument ;  it  is  enough  for  them  to  shew  that  a  30j.  stamp 
is  not  sufficient.  It  is  clearly  something  more  than  a  lease, 
because  it  also  contains  a  conveyance  of  the  goods,  and 
consequently  does  not  come  within  the  description  of  a 
lease,  which  according  to  the  65  Geo^  3,  c.  184,  is  subject 
to  a  stamp  duty  of  30s.,  but  in  the  language  of  the 
schedule,  must  be  treated  as  a  deed  "not  otherwise 
charged,"^^  and  therefore  liable,  at  all  events,  to  the  duty 
of  12.  16«. 

■ 

Marryatt  and  Chitty,  contri.  This  instrument  does  not 
operate  as  a  present  conveyance  of  the  stock  and  goods, 
and  therefore  the  argument  on  the  other  side, fails,  in 
assuming  that  it  would  also  require  an  ad  valorem  stamp,  as 

(a)  12  East,  168.  (6)  13  East,  244. 
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1826.        well  as  a,  lease  stamp.    It  is  admitted  that  an  absoliite 

Clayton      coQ^eyanoe^  either  of  real  or  personal  property,  wofold 

o.  require  an  ad  valorem  stamp  duty.    But  this  is  not  an 

Bu&T£NSBAW 

instmmeot  of  that  description,  because  it  remains  uncer- 
tain what  goods  are  to  be  taken  until  a  yaluatikm  ia  made. 
The  quantity  of  goods  taken  must  depend  npon  the  sub- 
sequent election  of  the  parties,  and  therefore  it  is  impos- 
sible to  contend  that  this  instrument  operates  aa  a  pvesait 
conveyance  of  the  goods.  Whenever  the  valuation  should 
be  made,  it  would  of  course  requne  aa>  appraisement 
stamp,  jand  therefore,  as  respects  the  goods,  this  is  only  a 
^  preliminary  agreement.    But  it  is  to  be  further  observed, 

that  the  stock  in  trade,  -goods,  &c.,  were  to  be  takian  as 
iftcideni  to  the  house  and  shopraocoiding  to  the  deasion 
in  Carder  v.  Drakefprd,  if  the  stamp- be  sufficioit  for  die 
principal  subject,  it  mil  cover  the  in^dent.  Then  is  this 
a  lease  of  the  premises  ?  It  is  not  necessary  these  should 
be  a  specific,  determinate^  term  of  interest,  specified  in  the 
instruments  in  order  to  give  it  the  legal  chanacter  of  a 
lease^  provided  a  yearly  rent  be  reserved.  The.instnunfist 
operates  as  a  present  demise,  upon  iU  extcuHoHf  and  al- 
though no  time  is  fixed  for  its  duration,  yet  as  the  yeajd^ 
cent  of  35/.  is  reserved,  it  clearly  must  be  considered  as  a 
lease  for  a  year*  In  this  view  of  considering  the  case,  die 
stamp  of  SiOs.  is  sufficient,  without  regard  to  the  personal 
property,  which  is  conveyed  as  an  incident  to-  the  house^ 
The  objection  on  the  other  side,  if  avatlaUe,  would  be 
equally  strong  in  thoSe  eases,  where  a  lease  is  granted  of  a 
farm,  reserving  rent,  with  a  covenant  on  the  part  of  the 
lessee,  to  take  fanning  stock,  fixtures.  See.,  at  a  valnattoa 
to  be  made,  either  at  the  commencement  or  end  of  the 
term.  The  case  of  Leeds  v.  Borough(a),  decides,  that 
although  a  deed  may  operate  in  two  difi^rent  Ways,  jei  it 
does  not  necessarily  follow  that  it  shaH  have  two  stamps. 
[Bayhy^  J.  That  case'  was  decided  on  the  principle,  that 
the  stamp  was  an  appraisement  stamp;  but  if  there  be  a 

(a)  12  East,!.        .     . 
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lease  simpliciter,  operating  as  a  peramnent  contract,  and        teas. 

flomething  eke  is  added,  can  you  contend  tbal  a  leaaa 

stamp;  only  iwould  be  sufficient?]     The  case  of  Bodse,v.  v. 

Jachm{a),  shews  that  the  Court  will  hM>k  to  the  intention  B^*"""*'^: 

of  the  parties^  and  if  theie  be  no  iGrand  intended,,  one 

stamp  is  sufficient*    [Barley,  J.  Theire  the  Coort  though 

it  one  entire  tmnsactioii.  •  But  assnming  this  to  be  a  lease^ 

stilly  is  it  not  something  more  1  But  I  doubt  very  much  whe-> 

ther  it  is  a  l^ise,  for  here  are  no  words  on  the  part  of  the 

phdntiffii  to  bind  theaauielTes  to  let,  nor  do  they  appear  to 

have  executed  the  instrument.     In  the  case  of  Boa$e  v. 

Jaekum,  if  the  Court  had  held  that  there  were  two  separate 

leases,  they  must  hsTe  come  to  a  contrary  conclusion,  and 

it  could  only  be  on  the  footing  that  it  was  one  lease,  that 

they  held  one  stamp  sufficient ;  here  there  is  no  statement 

when  this,  as  a  lease,  was  to  commence,  and  when  to 

determine].    If  this  be  an  improper  stamp*  it  has  arisen 

from  a  mistake  at  the  stamp  office,  without  any  default  of 

the  phuntifli. 

BiTLET,  J.— I  have  no  doubt  whatever,  thatthe  non* 
suit  in  this  case  was  right.  ^  The  statute  55  Geo.  3,  c.  184, 
scbedttle,  part  1,  requires  a  specific  stamp  on  leases.  If 
this  instrument  were  a  lease,  and.  a  lease  only,  it  would  , 
have  required  a  1/.  lOi.  stamp,  and  nothing  more.  If  it 
were  a  contract,  'not  under  seal,  and  having  referem^ 
merely  to  a  sale  of  goods,  it  would  have  required  no  stamp 
at  all,  because  it  would  have  come  within  the  exemption 
applicable  to  contracts  not  under  seal ;  but  that  exemption 
does  not  apply  to  agreements  under  seal.  Now  if  this  be 
a  lease,  and  something  more,  then,  in  consequence  of  that 
additional  circumstance,  it  may  be^  that  an  additional 
stamp  is  requisite ;  but  under  the  circumstances  of  this 
case,  it  is  not  essential  we  should  decide  that  point,  for  I 
am  of  opinion  that  this  is  not  a  lease  at  all.  ,  If  it  be 
an  agreement,  and  not  a  lease,  then  it  comes  within  that 

'  (a)  a  J.  B.  Moore,  480.    3  Brod:  &  Bing.  185. 
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1B36.       p&rt  of  tbj^  Stamp  Ad,  wliich  aays,  '*  tfiat  upon  dU  doodb 

pp/t  otherwise  chafed,  there-  shall  be*  a-4ttanp  duty  of 

1/.  165»"    In  judging  whether  thia  be  a  lease  m  net, 
BuRTENstf  AW.  ^g  ^g^  j^  ij^^  g,^|.  pini^e^  |;q  ]^^](  i^  (ji^  declaration,  aad 

see,  what  the  plaintiffs  deseribe  it-  to  be*  A  deed  is  ta  be 
described  according,  to  its  legal  operation,  and  the  piai»r 
tiffs  in  this  case,  are  to  make  out  that  there  is  susha 
deed  as  that  which  their  declaration  describes.  Ooes 
this  declaration  describe  this  as  a  lease?  I  think  it 
certainljfi  does  not  It  describes  it  as  beings  a  certain 
"  memorandum  in  writing,  under  seal,  by  which  the  de- 
fendants agreed  with  the  plaintiflfs  to  take  and  fanie  all 
that  house  and  shop,  lying  and  being»&c.,  at' the  yeariy 
rent  of  35/.,"  8lc.  That  is  die  language  of  ihe  d^endmU 
only.  There  are  no  words  of  dewmn ;  there  is  nothiag 
.  whicK  shews  that  the  landlords  have  ever  executedj  or  thst 
they  have  at  all  bound  themselves  to  execute  or  giant 
any  lease.  Lc^kii^,  tUereforo,  to  the  instrumoil  itaelf, 
I  am  satisfied  that  we  diould  be  doing  great  injostiee,  not 
qnly  to  the  defendanjts  in  this  cattse>  but  to  othtf  peiaons 
in  similar  cases,  if  we  were  to  hold  .this  to  bei«a  lease. 
Xhei^e  is .  a  known  distinction  between  an  agieement  for.  a 
lease  and  an  actual  lease.  An  agre^ent  for  a  lease  mier 
seaU  would  require  a  1/.  16<.. stamp,  and.it  is  only  on'  the 
principle  that. this  instrument  is  an.actual  lea«e,^we  ahoald 
be^.  justified  in  Jiplding,  that  a  1/.  lOt.  .stamp  wioadd  im 
sufficient.  Now,  according  to  all  the  caseei^theinstraBieait 
itself  must  be  looked. at,  to  see  whether  it  waa  the^i»« 
tention  of  the  parties  that  it  should  operate^aa  p  present 
lease  or  ^not.  .If  it  be  clearly  the  intention  of  ^the  parties 
that  it  should  operate  as  a  present  lease,  cadit  qiiswtjpi; 
although  there  should  be  a  stipulation  ior  somi^  mava 
formal  instrument.  Looking  at  this  i^preenienW  thp/d»* 
feodants  ^nly  agree  ''to  take  and  kin  of;fth^/apd  Imr 
ecutors^ ,  for  their  son  and  nephew  Richard.  fitiirffMAwv 
all  that  house,  &c.,  at  tjbe  yearly  rant  of  35^  per^a#a«Bl« 
we  paying  all  taxes,  except  the  piop^fftyntajl^'^ff. Voder 
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dm  agremient,  when  is  Ae  interest  to  commence?  Non  i826. 
ooDBlttt  ?  How  long  is  it  to  continae  ?  Non  constat  ?  We 
we,  therafore,  called  upon  to  hold  that  an  agreement  not 
centaining  any  words  of  present  demise,  is  to  operate  as  a  ^vaTEHflHAw, 
lease,  although  we  are  wholly  ignorant  as  to  the  time 
when  the  interest  is  to  commence^  or  when  it  is  to  deter* 
mine.  Now  could  it  have  been  the  intention  of  the  parties 
to  stand  opon  this  as  a  lease,  and  as  a  lease  only  ?  Look- 
ing at  tiie  other  provisions  in  the  instrument,  it  is  quite 
manifest  that  they  had  no  such  intention.  There  is  a 
bargmn  for  the  purchase  of  the  stock  in  trade,  fixtures, 
and  of  such  pert  of  the  household  furniture  as  should  be 
wanted.  Would  a  man  purchase  the  fixtures,  unless  he 
knew  for  what  time  he  was  to  have  the  house  ?  Would 
be  purchase  the  stoek  in  trade  for  1000/.,  without  being 
sure  that  he*  should  have  such  an  interest  in  the  house  as 
would  enable  him  to  repay  himself,  by  carrying  on  the 
trade  therein  for  some  definite  period  of  time  ?  Can  it  be 
doubted  that  the  parties  were  contemplating  some  interest 
in  the  premises  urtiich  was  to  extend  beyond  a  year  ?  If 
this  were  not  so ;  if,  upon  the  execution  of  this  instrument, 
and  upon  the  payment  of  the  purchase  money  for  the 
goods,  a  notice  to  quit  had  been  served,  can  any  man 
doubt  but  it  would  have  been  such  a  hardship  upon  these 
persons  as  they  had  nev«r  contemplated  a  priori  ?  If 
they  expected  that  there  would  be  any  such  power  existing 
in  the  plaintiffii,  is  it  not  probable  that  there  would 
have  been  a  'ftipolation  for  a  term?  Upon  a  bargain 
of  this  description,  when  piop^ty  to  so  large  an  atnount 
was  to  be  purchased,  I  never  can  believe  that  it  was  the 
intention  of  the  parties  that  they  should  stand  upon  this 
insSmment  only,  as  a  demise.  In  the  course  of  the  argu- 
mint)  <  I  aiked^  when  this,  as  a  lease,  would  commence, 
and  it  was  said,  that  it  would  commence  the  moment  the 
instrninMit^was  executed.  If  that  was  so,  then  it  must 
also  operate  as  a  conveyance  of  the  goods  instanter.  But 
it4»qaite  clear  that  the  property  in  the  goods,  did  not  vest 

VOL.  VII.  3  G 
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1026.        at  the  time  the  agreement  was  executed,  because  the 
^"^       property  iu  them  would  not  pass  until  the  valuation  had 

(;layton        r     r      j  r 

V.  been  made,  and  the  first  instalment  paid.     If  this  were  to 

.^{ji^ixN&HAW.  1^^  considered  as  a  present  demise  of  the  house,  and  an 

aJ>solule  conveyance  of  the  goods,  the  consequence  would 
be»  that  if  by  any  accidelit  the  goods  had  been  destroyed 
by  fire,  or  stolen  in  the  intermediate  space  •£  time,  the 
defendants  would  be  under  the  obligation  of  takii^  the 
house,  without  having  the  benefit  which  might  result  to 
them  from  having  the  possession  of  the  goods,  &c.  But 
it  would  be  very  difficult  to  establish  such  a  propositioiL 
On  these  grounds,  it  appears  to  me,  that  this  is  what  the 
declaration  describes  it  to  be, — ^not  a  lease,  but  an  agree* 
ment  for  a  lease  only ;  and  if  so,  then  it  is  not  within  that 
part  of  the  Stamp  Act  which  applies  to  leases,  but  conies 
within  those  words  referraUe  to  deeds  not  otherwise 
charged,  I  certainly  entertain  an  opinion  upon  the  ques- 
tion,  whether,  if  this  had  66en  clearly  a  lease  with  an 
additional  bargain  for  the  purchase  of  the  goods,  it  would 
not  have  required  something  beyond  a  lease  stamp ;  bat 
inasmuch  as  this  is  not  a  lease,  but  merely  an  agreement 
for  a  lease ;  I  do  not  think  it  necessary,  to  express  or  bind 
myself  by  any  opinion  on  that  poinL  I  think  the  nonsuit 
right;  but  it  being  suggested  that  the  want  of  a  suflicient 
stamp  is  attributable  to  a  mistake  at  the  stamp  c^Boe,  I 
think  the  nonsuit  ought  to  be  set  aside,  but  upon  the 
terms  of  paying  costs,  as  between  attorney  and  client. 

HoLROTD,  J. — I  am  of  the  same  opinion.  It  is  dear 
from  the  words  of  the  agreement,  that  it  does  not  amount 
to  a  lease,  because  it  appears  that  the  def&uUuUs  imfy 
agree  to  take  and  hire  the  house,  but  there  is. no  stipu- 
lation on  the  part  of  the  plaintiffs  to  demse  and  let. 
Whether  it  might  or  might  not  have  amounted  to  a  lease, 
if  it  had  contained  words  of  demise,  might  have  been  a 
differtnt  question ;  but  as  the  agreement  is  whdly  sil^it 
upon  this  point,  I  think  it  caniiot ,  be  taken  to  be  a  lease. 
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I  am  Btiil  more  clearly  of  opinion,  that  tiie  agreement        i82d. 
to  take  the  goods,  did    not  amount  to  a  present  con-      J^^'"'^'^^ 
veyance  thereof;  because,  that  is  only  an  agreement  to  be  9. 

acted  upon  in  futuro,  but  in  the  meantime,  the  property  ^^^tehshaw, 
and  the  goods  did  not  pass.  I  therefore  think,  upon  the 
e?idence  girea  in  support  of  thS  declaration,  this  instru- 
ment cannol'be  considered  as  amounting  to  a  lease,  but 
being  an  agreement  under  seal,  it  comes  within  the  de- 
ecrf  ption  of  deeds  not  otherwise  charged,  and  requiring  a 
stamp  duty  of  1/.  16$. 

Little  DALE,  J* — It  appears  to  me  that  the  nonsuit  in 
this  case  was  right,  whether  the  instrument  amounts  to  a 
lease  or  an  agreement*  If  it  amounts  to  an  agreement 
under  seal,  then  it  must  be  considiered  in  the  language  of 
the  schedule,  as  a  deed  ''  not  otherwise  charged,'*  and 
therefore  requiring  a  36<.  stamp.  But  assuming  it  to  foe  a 
lease,  I  am  still  of  opinion,  that  it  ought  to  have  had  an 
additional  stamp.  It  is  said,  ^faat  the  stipulation  respect- 
ing the  fixtures,  stock  in  trade,  &c.,  is  merely  an  incident 
or  accessary  to  the  house.  As  respects  the  fixtures,  that 
is  perfectly  true,  but  clearly  not  so  with  regard  to  the 
gpods.  The  fixtures  may  form  a  part  of  the  premises,  of 
which  the  party  is  seised,  but  that  is  not  so  with  re- 
spect to  moveable  chattels  on  the  premises,  though  it 
might  be  intended  that  they  should  go  with  the  house. 
I  consider  them  in  the  same  light,  as  if  they  were  not 
at  all  on  the  premises.  The  words  of  the  act  of  parlia- 
ment, apply  only  to  leases  of  lands,  and  not  to  goods 
which  go  to  the  executor  and  not  to  the  heir.  The  statute 
applies  only  to  something  which  is  capable^  of  being  let. 
Here  is  an  agreement  referrable  to  goods  which  are  not  the 
subject  of  a  demise.  I  hare  no  doubt,  therefore,  that 
assuming  the  agreement,  as  to  the  house,  amounts  to  a 
lease,  still  an  additional  stamp  was  requisite  with  x^eferenoe 
to  the  goods.  But  not  being  a  lease,  we  are  to  consider 
this  instrument  as  an  agreement  under  seal,  and  therefore 

3g2 
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1839.        liable  to  the  otamp  doty  imposed  upon  deeds  not  other- 
^^'^'      wise  charged.    The  act  of  parliament  only  eiLcliides  agree* 
V.  ments  under  hand :  but  as  this  ig  an  agreement  under  seal, 

u^Tsiis9Aw.  J  ^j^qJj^  j^  comes  withid  the  description  of  deeds  not  being 
otherwise  .charged^  and  therefore  ought  to  have  a  35s. 
stamp.  It  is  said,  that  if  this  be  t^e  laWi  it  will  be  pro- 
ductire  of  great  inconvenieifice .  to  all  pocsana  w)io  have 
taken  leases  of  farms,  with  a  covenant  to  pay  for  fixtures, 
and  stocks &c*»  at  a  valuation,  to  be  made,. either  at  tke 
commencement  or  determination  of  the..tfi^ffn;  but.  we 
cannot  help  that;  we  are  bound  to  declare  th^  law  with- 
out regard  to  consequences.  I^t  appeats  to  .me,  without 
any  doubt  whatever  upon  the  s|d>jeQt>  that  thia  bewg 
an  agreement  under  seaU  required  an  addi^onal  atamp. 

'  »        ,♦.,.• 

Rule  absoMe,  upon  payment,  of  coats,  aa  be- 
tween attorney  :and,  clients 


To  WAS  Y  V.  Whitr,  . 

ByZGeo.4,  DeBT,  on  the3  Geo.  4,<;.  126,  8.  65,  ftr  pdikltie».  At 
<<  no  trustee  of  the  trial,  befbre  Btirrot/gA/ J.,  at  the  With.  iMtnasiim, 
SSd^Zfi^''     1826,  the  plaintiff  obtained   a   verdiit  lor  one    lOOi 

luLve  any  share,  1        ,  » 

or  interest  in,  or  he  in  ai^  manner  directJiy  or  iniHreo^j  eonoenie^  tawM^  baii^sioor 
contract  for  nuJung,  or  repairing,  or  in  any  way  relating  to  toe  road  fb^  wnidh  he  disU 
act;  nor  shall  llet  out  for  hire  any  cart,  orhorseyfortfaetoeafwiylaniiiftf  lead -for 
which  he  shall  act  as  a  trustee;  or  shall  by  himself,  or  by  any  other  persofi,  for  or  on 
his  account,  directly  or  indirectly,  receive  any  money  to  his  use  orl^enefil,  ^€  dtVbe 
^  tolls  collected  on  the  road  for  which  he  shall  act,  durii^  the  time  he  abaU'be(iM|ii^ias  a 
trustee  of  such  road :  and  every  trustee  so  offending,  shall  for  every  soca  offenoe, 
forfeit  100/."  By  s.  143,  ^  If  the  penalty  exceeds  20/.,  it  shall  be  lecovlbram  by  actioa 
of  debt  in  any  of  the  supmor  courts,  and  the  plaintiit  if  he  rscoyer  iq  ai^  siich  actioo, 
shall  have  full  costs;  provided,  that  there  shall  not  be  more  than  one  recovery  for  (be 
same  offence,  and  that  21  days'  notice  be  given  to  the  party  offendingv  pffevibus  to  the 
commencement  Af  the  action ;  and  that  the  same  be  commenced  within  three  fpif^taf 
months  after  the  offence  for  which  the  action  is  brought,  shall  have  been  committed.* 
A*  having  contracted  with  the  trustees  of  a  turnpike  road,  to  repair  <he  Boad  for'a 
specific  sum,  £.»  one  of  the  trustees,  let  out  to  ^.  his  horse  and  cart  for  5t.  a  day.  ajMl 
they  were  used  in  the  repair  of  the  road.  In  debt  against  9.  Tor  ^alties r^HiU, 
first,  that  fi.  was  iiable  to  the  .penalty  hhpoied  \xy  s«  65,  S^eimd9.|thi[|t^,«atiae  of 
action,  not  stating  that  B.,  when  he  lei  out  his  horse  and  cart,  was  uciln^  as  a  trustee, 
was  bad.  And,  third,  that  the  notice  being  bad,  the  plaintiff  w««  baiMi],  wM  oolf 
4>f  his  right  to  costs,  but  of  his  right  to  sue. 
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penalty,  subject  to  the  opihiori  of  the  Court  upon  l!he' 'fbU 
lowing  case : — 

A  considerable  time  previous  to  July  1824,  and  at  the 
time  of  die  commencement  of  the  action,  the  defchdant 
KnA  6ne  of  the  trustees  or  commissioners  of  the  turrtptl^ 
road  leading  from  Wincanton  in  the  county  of  Somersft, 
to  and  through  the  parish  of  Mere,  in  the  county  of  Wilts.f 
to'  WMoughby  Hedge  turnpike  gate,  in  the  county  of 
Wilts.,  and  had  acted  as  such,  and  hsul  ordered  th^  sur- 
veyor on  difierent  occa«ons,  where  to  lay  stoned  on  the 
road.  It  being  determined  by  the  commissioners  to  im- 
prove that  part  of  the  road  situate  between  Mere  and 
Wiiloughby  Hedge,  they  caused  a  meeting  of  com- 
missibners  for  the  purpose  of  letting  the  same  by  tender 
to  be  advertised,  to  be  held  at  the  Town  Hall,  Wincanton y 
on  the  17th  July  then  instant.  Itiat  meeting  was  held 
accordingly,  at  which  the  defendant  attended  with  other 
commissioners,  and  acted  with  them,  when  a  contract 
for  making  the  intended  improvement  was  entered  into 
with  one  Hodgkinson,  who  agreed  to  perform  the  same 
according  to  a  plan  and  'specification,  for  the  gross  sum 
of  119/.  Hodgkingon  commenced  his  work  about  IHe 
20tli.of.tha  same  moatb,  at  first,  with  men  only,  bat 
afierwaids  apjplied  to  the  defendant  to  let  him  his  horses 
and  carts.  The  defendant  agreed  to  let  them  at  the  rate 
of  bs.  a  day  for  a  horse  and  cart,  and  accordingly  fuf- 
ntdied  three  horses  and  three  carts  for  about  a  week,  and 
afterwards  a  greater  number,  which  were  used  in  hauling 
earth  and  stones  on  the  part  of  the  road  agreed  to  be  im- 
proved by  Hodgkimon,  Hodgkinson  told  him  what  they 
were  for,  and  saw  the  defendant  there  while  the  horses 
and  carts  were  being  so  used.  He  paid  the  defendant  for 
the  letting  of  each  horse  and  cart,  by  an  order  on  Messrs. 
Meissiter,  the  treasurers  of  the  trustees,  but  without  any 
reference  to  his,  Hodghimon\  contract  with  the  trustees; 
and  the  whole    was  so   paid  by  Hodgkinson,  previously 

I 

U»   the  payment  of  his  own  demand,  by  the  trustees. 
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'  1826.  according  to  the  contract.  The  defendant's  horaes  and 
carts  were  used  on  the  part  of  the  road  in  question  on  one 
of  the  days  specified  in  the  notice.  Hodgkinson  vent  to 
the  defendant,  and  asked  him  for  his  hcNrses  and  carts; 
the  defendant  did  not  go  to  Hodgkinion.  Hodgkitutm 
hired  horses  and  carts  of  other  persons,  and  paid  all  alike. 
On  the  19th  October  following,  and  21  days  before  the 
commencement  of  the  notion,  the  defendant  was  personally 
served  with  the  following  notice : — 
"  Sib, 

**  You  being  one  of  the  trustees  and  commisdonerB  of 
the  turnpike  road  leading  from  the  town  of  WincamUm  in 
the  county  of  Somerset,  to  and  through  the  parish  of 
Mere  in  the  county  of  Wilis.,  unto  WiUoughby  Hedge 
turnpike  gate  in  the  said  county  of  Wilts.;  and  haying  on 
divers  days,  to  wit,  on  (several  days  in  August,  specifically 
mentioned),  supplied  materials  for  the  use  of  that  part 
of  the  said  turnpike  road  which  is  in  the  parish  of  Mere, 
and  having  also  on  the  aforesaid  days,  let  out  for  hire, 
your  waggon,  wain,  carts,  horses,  and  teams,  for  the  use 
of  that  part  of  the  said  turnpike  road,  which  is  in  the 
parish  of  Mere  aforesaid,  contrary  to  an  act  passed  in  the 
third  year  of  the  reign  of  his  Majesty  George  the  Pooith, 
whereby  you  have  forfeited  the  penalty  or  sum  of  100/. 
for  each  of  the  aforesaid  offences  so  committed  by  you, 
amounting,  together,  to  the  sum  of  700/. ;  I  do  there- 
fore, according  to  the  act,  give  you  notice,  that  I  shall,  at, 
or  soon  after,  the  expiration  of  21  days  from  tiie  time 
of  your  being  served  with  this  notice,  commence  and 
prosecute  an  action  of  debt  against  you  in  one  of  his 
Majesty's  courts  of  record  for  the  recovery  of  the  said 
sum  of  700/." 

The  action  was  commenced  within  three  calendar  months 
after  the  horses  and  carts  above  mentioned  had  l>een  let, 
funushed,  and  used  as  aforesaid.  ' 

Jeretmf,  for  the  plaintiff.    There  are  two  questions  in 
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this  case.  First,  whether  the  defendant,  being  a  tmttee 
of  the  load  at  the  time  when  he  let  out  his  hones  and 
carts  to  the  person  who  had  contracted  to  repair  the  road, 
has  inconed  the  penalty  inflicted  by  the  66th  seclaon  of 
the  statute,  the  3  Geo.  4,  c*  126.  Second,  whether  the 
notice  of  action  served  upon  the  defendant,  is  a  su£Gu:ient 
notice  within  the  143d  |8ecti<m  of  that  statute,  and  gives 
the  plaintiff  a  right  to  sue.  First,  the  defendant  has 
clearly  incurred  the  penalty  inflicted  by  section  66.  That 
enacts,  ''  that  no  trustee  of  any  turnpike  road  shall  enjoy 
any  office  or  place  of  profit  under  any  act  of  parliament, 
in  execution  of  which  he  shall  hare  been  appointed,  or 
shall  act  as  trustee  or  commissioner,  or  have  any  share  or 
interest  in,  or  be  in  any  manner  directly  or  indirectly 
omcemed  in  any  contract  or  bargain  for  making  or  re- 
pairing, or  in  any  way  relating  to  the  road  for  which  he 
shall  act:" — ^then,  "  that  no  such  trustee  shall  let  out  for 
hire  any  cart,  &c.,  or  any  horse,  &c.,  for  the  use  of  any 
turnpike  road  for  which  he  shall  oc/  as  a  trustee  or  com^ 
miasioner ;  nor  by  hims^  or  by  any  other  person  for  or 
on  his  account,  directly  or  indirectly,  receive  any  sum  or 
aums  of  money  to  his  use  or  b^iefit,  out  of  the  tolla 
collected  on  the  ro^  for  which  he  shall  act,  during 
the  time  he  shall  be  acting  as  a  trustee  or  commis« 
Moner  of  such  road  f '^-*and  then«  ''  that  if  any  person 
after  having  been  appointed  a  trustee  or  commissioner  of 
any  turnpike  road,  shall,  without  having  first  resigned  bia 
office,  be  concerned  in  any  such  contract  or  baigain^  or 
lei  out  for  hire  any  cart,  horse,  &c.,  or  receive  any  miMiey 
out  of  the  tolls  aforesaid,  ^very  trustee  or  commissioner  so 
offending  shall  for  every  such  ofiexxce,  forfeit  100/«"  The 
object  of  the  legislature  in  enacting  that  clause,  was  to 
prevent  the  trustees  of  roads  from  deriving  any  profit, 
direct  or  indirect,  from  any  work  done  upon  the  roads, 
which  would  probably  lead  to  an  abuse  of  their  trusts. 
The  defendant,  iLherefore,  is  clearly  within  the  mischief 
intended  to  be  remedied  by  the  act;  he  is  within  the 
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expresa  jff/teriof  the aet :  and  tbe  jmy,  barfing  {oandby 
thsir  Ttrdiet  that  ba  is  wifebm  tbe  tpirii  €Sl  the  act,  tfaa 
CfMifft  Yvill  feel  itself  bound  bj  that  findiiig.  IfWn 
Amir««ii(a))  though  founded  upon  a  differttit  act'of 
paxliamentt  ia  an  analogous  oase>  and  an  auliiority  in 
siifpoft  of  the .  present  action.  Seoondljr,  tbe  notice  of 
aetion  giten  m  this  case^  aatiefiea  the  reqmtsitea  of  seotion 
143.  .  That  enacts,  "  that  if  tbe  patiaity  diall  esoeed  20L, 
it  shall  be  reeoverable  by  aelion  of  debt  in  any  of  the 
superior  coortsi  and  tbe  pkdntiffi  if-  he  reooirer  in  •  8Mb 
action^  aball  have  fuH  costs ;  |m>idded  that  tbem  abaU  not 
be  more  than  one  recovery  for  the  same  oflfence,  >iaid'  that 
21  daya'  notice  shall  be  gii^en  to  the  party  offending, 
prerioua  to  tbe  oommeBcemenl  of  each  action  ;  and  that 
tbe  same  shall  be  commenced  wiUnn  thrae  calendar 
months  after  tbe  ofience  for  which  each  action^  iS'  bivMight 
shall  have  been  committed/'  The  dbject  of  the  legiaiajtMe 
in  enacting  diai  danse,  was  only  ip  deprrre  the  party 
who  neglected  to  give  a  notice  of  action,  of  bis  coats; 
but,  supposing  diey  intended  a  want  of  notice  to  opterate 
as  a  bar  to  the  action^  atill  this  action  is  maintainable;  for 
the  Botioe  is  expressed  aftertho  very  words  of  the  atatiile.'  ^ 
The.  24  GeOi  3>  o.  44,  re^uines  that  the  neliee  ^luMld'Mit 
ibitb  and  exphiin  the  eanse  of  action  at  full  j  dmrefoi^  ike 
caaea  decided  upon  dial  statute  cannot  goivem  tli»  plwent 
case>  inaamnchj  as  the  prosent  statute  conteihis  nonsuch 
requisite^  Itthaa  .been  held >eveB  with  vespeet- to ataiutM 
foquiriog  notice  •of ;  action  to  amagistmtes,  Aat  i^  notiee 
approiog'themagiatmte  of  tbo  nalture  Ctf  the  aetion  aboaC 
to  be  brought  against  him«  was  duffioient^'  lioisoir^v'* 
Spearman db),  Janes 'r.  Birdie):  heUs  a  notice  21  days 
ptevioas  to  the  commencement  of  tke  action,  is  all  that  is 
required,  and  that  the  case  states  to  hove  been-  given. 
Upon  both  points,  therefore,  the  aoticsi  is  maintainable. 


ii 
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R,  Bajffy,  for  the  ^efendtnL  First,  the  notioe  is  eleariy  teie, 
hftd.  The  seclioii  requiring  notice  was  inserted  far  th^ 
benefit  and  protection  of  the  defendant,  and  is,  tiberefiMre,  ~^V. 
to  be  construed  Uberaliy,  in  his  fevoar.  He  object  of  ^bi^^- 
requiring  it,  was  that  the  defendant  might  uaderstaiid  the 
aaturs  of  the  charge  intended  to  be  brought  against  hi«i, 
in  order  to  prepare  himself  to  answer  it.  But  this  notiee 
efiPects  no  such  object,  for  it  does  not  set  out  any  cause  of 
acrion,  or  shew  that  the  defendant  has  committed  any 
oAoce  against  the  statute.  It  does  not  even  allege  that 
he^  was  a  trustee  or  commissioner  acting  m  execution  of 
tke  statute,  at  the  time  when  be  let  out  his  carts  and 
homes  to  hire;  and,  therefore,  does  not  bring  the  de- 
fendant within  the  description  necessary  to  render  him 
amenable  under  the  statute.  It  does  not  state  us  which 
of  his  Majesty's  courts  the  action  is  intended  to  be 
brought,  which,  by  analogy  to  other  ^cases,  it  should  do ; 
for  it  has  been  held,  under  the  24  Geo.  2,  c.  44,  which  re» 
qmres  the  notice  to  state  the  nature  of  the  writ  and  process 
inleaded  to  be  issued,  that  a  notioe  not  describing  the 
nature  of  the  writ  or  preoess,  was  bad,  Lo/oelaa  '  v* 
Curry  (a).  This  notice,  tisertfiM^,  ftils :  to  incorporate 
with  itself  both  the  letter  and  the  spirit  of  the  sliatute-  ^ 
it  IB  consequently  bad :  for  a  deekiation  eofrsmed,  would 
be  bad  in  arrest  of  judgment.  Tb^n,  the  noticebemg 
b^,  that  defect  operates  not  merely  to  deprive  the  plain«4 
tiff  ofihis.oosts,  but  to  baf  him  of  his  right  of  taction^  tor 
the  tproviso  is  not  confined  to  the  sabject^-mflrtter  imme* 
diately  preceding  it,  but  extends  to^all  tiie  previous ^artB 
of  the  aeOtence,  one  of  which  confers  the  right  of  suing 
in .  the  superior  courts.  Secondly,  be  th6  notice  good  or 
had,  the  defendant  is  not  hable  to  the  penalty  now  sou^ 
to, be  recovered  from  him.  His  agreement  y^i^  Hadgkm^ 
son  waa  not  a.  contract  made  lor  the  nse  of  the  road,  witfain 
the  meaning  of  the  statute ;  it  was  a  contract  for  a  specific 
sum :  and  whether  his  horses  performed  more  or  less  woHl 

(fl)  rT.  H.  631. 


Whitk. 


816  CASES    IN    THE    KINO's    BENCH, 

1826.        was  perfectly  immaterial  to  the  commissioneiB.     No  mis- 
^^'^'.       chief,  therefore,  could  result  from  such  a  contract,  for  no 
V.  traud  could  be  effected  by  it,  and  no  undue  profit  or  ad- 

vantage be  derived  from  it.  It  was  a  subordinate  contiaet 
made  with  the  original  contractor,  entered  into  alio  in^ 
tuitu  from  that  made  with  the  commissioners,  and  as  sneh 
was  neither  within  the  language  oft  the  meaning  of  the  act 
of  parliament. 

Batlet,  J. — ^Upon  the  first  question  in  this  ease, 
namely,  whether  the  defendant  has  committed  an  offence 
within  the  meaning  of  the  3  Geo.  4,  c.  126,  s.  65,  I  en- 
tertain no  doubt  whatever.  I  am  clearly  of  opinion  that 
he  has,  at  least  within  the  spirit  of  the  act.  The  real 
object  of  the  legislature  was  to  prevent  any  communication 
in  the  way  of  bargaining  between  the  commissionerB  and 
the  contractors,  which  might  give  the  former  an  interest 
incompatible  with  their  duty.  One  of  the  duties  of  the 
commissioners  is  to  provide  that  the  work  done  upon  the 
roads  is  contracted  for  at  the  smallest  possible  expense ; 
but  if  the  commissioners  may  let  out  their  own  horses  and 
carts  for  hire  to  the  contractors,  it  must  follow  that  where 
several  persons  make  tenders  for  the  work,  it  will  be  the 
interest  of  the  commissioners  to  select  such  of  them  as  wiU 
hire  their  carts  and  horses,  without  reference  to  his  merits 
in  other  respects.  This  case,  therefore,  is  dearly  within 
the  mischief  intended  to  be  guarded  by  the  act ;  and  it 
seems  to  me  ta be  within  the  letterof  the  act  also,  because 
the  defendant  did  let  out  his  horse  and  cart  for  the  use 
of  the  road  of  which  he  was  a  commissioner.  The  seecHid 
question  is,  whether  the  notice  of  action  given  in  this  case 
was  such  as  entitled  the  plaintiff  to  sue ;  which  sub* 
divides  itself  into  two  other  questions :  first,  whether,  ao* 
cording  to  the  true  construction  of  this  act  of  parliainent, 
a  party  altogether  omitting  to  give  notice,  or  giving  an 
insufficient  notice,  is  deprived  of  his  right  to  costs  only,  or 
of  his  right  of  action  entirely;  and  second,  whether  the 
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notice  given  by  the  present  plaintiff^  was  such  a  notice  as  1926. 
a.  143  of  the  act  requires.  I  am  of  opinion  that  the 
omitting  to  give  any  notice,  or  the  giving  a  defective 
notice,  deprives  the  party,  not  only  of  his  right  to  recover  White. 
costs,  but  of  his  right  to  recover  a  verdict  The  section 
provides  that  where  the  sum  sought  to  be  recovered 
exceeds  20/.,  the  plaintiff  shall  sue  in  the  superior  courts ; 
and,  if  he  recovers,  shall  have  full  costs,  provided  that 
there  shall  not  be  more  than  one  recovery  for  the  same 
offence,  and  that  21  days'  notice  shall  be  given  to  the 
party  offending,  previous  to  the  commencement  of  the 
action,  and  that  the  same  shall  be  commenced  within  three 
calendar  months  after  the  offence  committed.  Whether 
this  proviso  relates  only  to  the  subject-matter  immediately 
preceding  it,  namely,  the  costs,  or  to  the  whole  of  the  pre- 
ceding sentence,  depends  upon  the  context,  and  the  nature 
of  the  other  parts  of  the  proviso  itself.  The  first  part  of 
the  proviso,  namely,  that  there  shall  be  only  one  recovery 
for  one  offence,  could  not  be  intended  to  apply  to  the 
right  of  recovering  costs  only ;  for  the  legislature  certainly 
did  not  intend  to  subject  a  defendant  to  several  actions, 
for  the  same  offence,  merely  upon  the  condition  of  the 
plaintiff's  foregoing  his  costs.  So,  with  respect  to  the 
last  part  of  the  proviso,  the  legislature  could  not  have 
intended  to  subject  a  defendant  to  an  action  to  be  brought 
at  any  indefinite  isind  unlimited  period  of  time,  merely 
upon  the  condition  of  the  plaintiff's  foregoing  his  costs. 
Two,  therefore,  out  of  three  parts  of  the  proviso,  clearly 
applying  to  the  whole  of  the  preceding  sentence,  the  fair 
inference  is,  that  the  third  part  has  an  equally  extensive 
application,  and  then  it  follows  that  lihe  giving  the  notice 
required  by  the  act  is  a  conditicm  precedent  to  the  right  to 
sue.  Then,  is  the  notice  given  in  this  case,  such  as  is 
required  by  the  act?  The  notice  required  is  one  21  days 
previous  to  the  commencement  of  the  action.  That  must 
mean,  that  some  communication;^  and  explanation,  of  the 
plaintiff's  intentions  should  be  given  to  the  defendant.    A 
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notice^  simply  stating  that  the  defendant  had  offended 
against  the  act,  would  clearly  not  be  suflScient,  and  if  so, 
it  is  plain  that  some  partici^arity  of  statement  is  essential 
to  the  validity  of  the  notice.  It  seems  to'me»  at  all  events^ 
necessary  that  the  notice  should  shew,  upon  the  face  of  it, 
that  some  offence  agsdnst  the  statute  has  been  committed  ; 
and  unless  the  defendant,  at  the  time  when  h^  let  out  his 
horse  and  cart  to  Hodgkinson,  was  acting  as  a,  'commis- 
sioner under  the  statute,  he  committed  'n6'  dtif&ce  in  's6 
doing.  Now  the  notice  does  not  state  that  he  was  Chen 
acting  as  a  commissioner ;  an  indispensable  ingredient  in 
the  offence  charged,  therefore,  is  omitted,  and  upon  that 
ground  the  notice  is  bad.  For  these  reasons  t  am  opinioii 
that  a  nonsuit  must  be  entered. 


HoLROYD,  J. — I  am  of  the  same  Opinion.  I  am  now 
perfectly  satisfied,  though  I  at  first  entertained  some 
doubt  upon  the  point,  that  the  proviso  extends  over  the 
whole  preceding  part  of  the  section  requiring  the  notice ; 
and  consequently^  that  the  plaintiff  not  having  complied 
with  all  the  terms  of  the  proviso,  is  barred,  not  only  of  bis 
right  to  costs,  but  of  his  right  to  maintain  the  action. 

Judgment  of  iioosuit. 


Wherea 
vessel  was 
chartered  for 
six  months 


KiPLBY  and  another  v.  Scaife. 

JL  HIS  was  an  action  of  assumpsit  to  recover  hack  ^e 
of  184/.,  which  the  plaintiffs  had  paid  as  freight,  :in  o^rdetto 
obtain  possession  of  a  cargo  freighted  on  boMrd  a  vt^saol^ 

certaii^,  the 

freighter  to  pay  200Z.  per  month,  and  so  in  pioporiion  for  any  longer  timeibettug^t  be 
emplqyedf  the  owner  to  keep  the  ship  in  repair  auring  the  voyage :  and  in  copseqnenoe 
of  perils  of  the  sea  the  vessel  was  obliged  to  be  repaired  twice  in  kfae  'cuiuse  ef  ibe 
Toyase,  which  detained  her  uselessly  to  the  freighter  for  38  days  :r^eld«  that  le<w«s 
still  liable  for  freight  during  such  detention. 


^ 


RlPl^T 


HILARY    TEEM,    SIXTH    AND   SEVENTH    GEO.    IV,  8ji9 

chfutertsd  to  them  by  the .  defeodant.     The  declaratioti        ia2d. 
contained  special  counts  on  the  charterparty,  and  also  the 
common  counts,  to  all  of  which  the  defendant  pleaded  the  V. 

general  issue.  At  the  trial  before  Abbott,  C,  J,,  at  the  Scaipe. 
London  adjourned  sittings  after  last  Michaelma9  term^  the 
cas^  was  this.  The  defendant  was  owner  of  the  ship 
AUianc^f  and  entered  into  a  charterparty  with  the  pl^in-: 
tifis,  on  the2l8t  June,  1821,  for  the  voyage  in  question* 
By  the  charterparty^  it  was  mutually  agreed  that  the  said 
vessel  should «  at  the  defendant's  expense,  be  uiade,  and 
during  the  voyage  be  kept  tight,  staunch,  and  strong,  and 
well  found  and  provided  in  all  necessary  stores,  and  should 
take  on  boatd  at  Liverpool,  from  the  plaintiffs,  a  cargo  not 
exceeding,  &c.,  and  without  delay  set  sail,  and  proceed  to 
the  island  of  St*  Thomas,  and  make  delivery  there,  according 
to  the  bills  of  lading,  and  should  then  take  in  other  goods 
for  St.  Domingo,  and  make  delivery  there,  and  after  such 
delivery  the  said  ship  should,  at  the  defendant's  expiense, 
be  immediately  made  ready  to  perform  her  homeward 
voyage.  On  the  part  of  the  plaintiffs,  it  was  agreed  that 
they  would  pay  to  the  defendant,  for  the  freight  of  the 
said  vessel,  after  the  following  rate,  viz :  the  sum  of  200/. 
British  sterling  per  month,  for  six  months  certain,  and  so 
in  proportion,  for  any  longer  time  she  might  be  employed; 
the  said  pay  to  commence  from  the  26th  July,  then  next, 
or  should  the  vessel  sail  from  Liverpool  before  that  day, 
then  the  pay  should  commence  from  the  day  of  sailing,  and 
BO  continue  until  her  arrival  into  dock,  at  the  homeward 
port  of  discharge;  and  should  London  be  the  port  of 
discharge,  then  the  plaintiffs  were  to  pay  100/.  more. 
It  appeared  that  the  vessel  proceeded  from  lAverpool 
wMk  '^er  outward  cargo  to  St.  Thomas,  and  having  there 
AisDhairged,,  took  in  a  fresh  cargo  for  St.  Domingo.  On 
ber^attivaft  there,  the  vessel  being  in  want  of  repairs,  they 
were.dFect6d  at  the  expense  of  the  defendant.  The  time 
ocpHpied ,  in  doing  these  repaurs^  was  28  days.  The 
vsssel  then  tbok  in'  a  homeward  <iargo  for  the  port  of 
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1826.        London.    The  master  having  received  inatmctioiis  (rom 
^"^'      the  plaintiffs  to  call  for  orders  at  Cork,  was  proceedini^  to 
V.  that  port,  but  by  stress  of  weather  was  forced  to  put  into 

ScAiFx,  LdverpooL  On  examination,  it  was  found  that  the  yessel 
could  not  proceed  to  London  without  additional  repairt, 
and  she  was  detained  at  JAvevfool  ten  days  for  that  pw- 
poae.  On  the  9th  April,  she  arrived  in  London  and  deli* 
vered  her  homeward  cargo.  On  settling  the  frnght,  the 
defendant  insisted  that  he  was  entitled  to  freight  daring 
Uie  several  times  that  the  vessel  was  under  repair  at  Su 
Domingo  and  Liverpool  respectively,  and  for  theae  periods 
demanded  184/.,  which  sum  the  plaintiffs  paid  in  order 
to  obtain  possession  of  the  cargo,  and  brought  the  present 
action  to  recover  the  said  money  back.  The  question  wu, 
whether  upon  the  construction  of  the  charterparty,  the 
plaintiff  was  bound  to  pay  freight  during  the  time  the 
vessel  was  under  repair  in  the  progress  of  the  Toyage. 
The  jury,  under  the  learned  Judge's  directioDs,  found  their 
verdict  for  the  defendant. 

Scarlett  now  moved  for  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection.  It  is  submitted  that  the  plaintiflEi 
were  not  bound  to  pay  freight  during  the  time  the  vesMl 
was  under  repair.  Undoubtedly  the  plaintiflb  would  be 
liable  for  freight  as  long  as  the  vessel  was  beneficially  em- 
ployed for  them  in  the  progress  of  the  voyage ;  but  it  is  cobh 
tended,  that  whilst  the  vessel  was  out  of  their  poasession 
and  control  for  the  .purposes  of  repair,  thek  liability  to  pay 
freight  wholly  ceased>  for  during  that  time  she  was  entirely 
under  the  management  of  the  owner,  without  any  power 
on  the  part  of  the  plaintifis  to  interfere.  [_Bayl^f  J«  Sup- 
pose  the  vessel  to  be  captured  and  recaptured  ijiuiing 
the  period  comprehended  in  the  oharterparty,  wovdd  not 
the  freighter  be  hable  during  the  time  the  yesarf  was  in 
the  hands  of  the  enemy?]  This  being  a  mercantile  in* 
strument,  ought  to  be  construed  with  a  reasonable  intend- 
ment.  It  is  not  denied,  that  if  whilst  the  cargo  is  on  board, 
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the  ship  receives  a  slight  sea  damage  and  she  is  oUiged  ie26; 
to  put  into  a  port  for  a  day  or  two  to  refit,  the  freighter 
would  be  liable  so  long  as  the  cargo  remained  on  board ;  '^  ^ 
but  if  the  sea  damage  be  such  as  to  require  the  cargo  to  ^aivb. 
be  discharged,  and  the  possession  of  the  vessdi  is  sur« 
rendered  exclusively  to  the  owner,  then  she  ceases  to 
be  in  Hxp  employment  of  the  fiteighter,  and  consequently 
be  is  not  liable  fast  freight  during  the  time  occupied  in 
repairing.  Suppose  the  repairs  require  six  months  to 
complete  them,  could  it  be  contended  that  during  all  that 
time  the  plaintiffs  would  be  liable  to  freight,  although  the 
vessel  was  wholly  out  of  their  employ  ?  By  the  terms  of 
this  charterparty,  the  defendant  was  bound  to  keep  the 
vessel  in  repair  during  the  voyage  at  his  own  expense,  and 
upon  such  undertaking  the  plaintiffs  agreed  to  pay  freight 
at  the  rate  of  200/*  per  month,  for  six  months  obtain,  and 
so  in  proportion  for  any  longer  time  she  might  be  em- 
ployed in  their  service.  Can  it  then  be  said,  that  she  was 
in  their  employment  during  the  28  and  ten  days  that  she 
was  wholly  out  of  their  possession  or  control  for  the  pur- 
poses of  reparation  ?  If  it  be  held  that  the  plainti£b 
are  liable  to  pay  freight  for  that  time,  the  effect  of  such  a 
decisicHi  will  be  to  make  the  plaintiffs  pay  for  those  repairs 
which  the  defendant,  as  owner,  was  bound  to  effect, 
which  would  be  in  contravention  of  the  terms  of  the  oharter- 
paity«  Upon  the  sound  construction  of  this  instrument^ 
therefore,  the  plaintiffs  cannot  be  liable  for  freight  during 
the  time  the  vessel  was  out  of  their  employment.  In  cases 
of  this  nature,  the  owner  of  the  ship  may  have  his  in- 
demnity by  insurance,  for  he  may  insure  the  freight,  aa 
well  as  the  ship,  against  the  perils  of  the  seas. 

Abbott,  C  J. — I  am  still  of  opinion,  that  the  vessel 
was  in  the  employment  of  the  charterers  during  the  time 
occupied  in  effecting  the  repairs,  and,  consequently,  that 
the  pfadntiffii  are  not  entitled  to  recover  back  the  money 
which  they  have  paid  as  fmght  whilst  ttie  vessel  was 
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1896.        asder  repftiTB«      It  is  tMfnmij  8ti|Ndaled  id  ike 

terpftrty,  that   the  plaratifis   shall  pay  iieigfat  horn  a 

o.  ceitaiii  dhiy»  Jhr  six  months  certain,  and  far  aoch  longer 

ScAiPB.       ijg^    ^^   g|^^    should    continue   in    their   enplojrment. 

IvecoHect  that  in  my  addfess  to  the  jury,  I  told  Aem 
I  should  be  greatly  dissatisfied,  if,  upcm  the  constmctioii 
of  an  instrument  of  this  nature,  such  an  eflbct  wptt  given 
to  it»  as  was  contended  for  by  theplainti&,  when  it  was  so 
easy  for  them  to  have  introduced  a  special  praviskn, 
stipulating,  that  in  case  the  cargo  should  be  dischaiged, 
for  the  purposes  of  repairing  the  vessel,  or  for  any  other 
purpose  not  immediately  connected  with  the  voyage,  the 
payment  of  freight  should  not  run  during  such  period ; 
and  the  jury  expressed  their  safcisfoction  wiUi  my  view  of 
tfie  case,  one  of  them  observing,  that  such  a  atipidatioD 
as  I  had  suggested,  was  always  introduced  into  die  fisst 
India    Company's    charterparties.      Unless  there   be    a 
special  provision  to  that  effisct,    it  seems  to  me,  that 
notwithstanding  the  vessd  is  detained  on  her  voyage, 
for  die  purpose  of  repair,  she  is  still  to  be  considered  as  ia 
Ae  eaq>loyment  of  die  diarterers,  and  diat  they  must  pay 
freight  during  the  time  of  such  detention.    Tbese  are 
mere  matters  of  bargain ;  and  at  the  time  of  entering  into 
the  charterparty,  it  might  have  been  stipulated  between 
the  parties,  that  the  charterer  should  not  be  liable  for 
freight  in  case  of  any  detention  ou  the  voyage,  in  onier  to 
rqpair  the  vessel.    No  such  stipulation  having  been  in- 
troduced into  this  instrument,  I  am  of  opinion*  that 
the  objeetion  rdied  upon  by  the  plaintifis,  ia  withoot 
foundation. 

Bat  LET,  J.  —  The  construction  of  thn  chafteqiafty, 
turns  upon  the  meaning  of  the  equivocal  woid  *' em- 
ploy." It  is  agreed  on  die  part  of  the  drfrimisml,  that 
the  vessel  shall,  at  his  expense,  be  kept  tight,  atamdh, 
and  strong,  &c.,  during  the  voyage.  Now  dK  law  woakl 
imply  an  obligation  on  the  part  of  the  owner,  to  keep  the 
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n  repair dttt»§ 4he  voy>gc^  ttnd therefa^iie  ap^«l  laoft; 
liberty  to-]wt  theeame  oooBtmetiM  »pon:ttai8  obft9^»» 
fmtff  flB  if  no  such  rtipulatioa  had  been  luliochHiod. 
Then  ie^  one  expmeioa  in  thia  instroment  which  thwirs 
peat  doubt  upon,  the  conslrMtton  which  on^t  to  befMit 
upoDiit.  The  freight  is  to  be  paid  at  the  rate  of  .-200/1 
eleriipg  per  months  for  six  aonfthe  oertetn/  and  sa^  m 
piopovtien  for  any  l<»iger  timet  she  might  be  empiofed* 
The-meening^  of' die  word  empbye J,  may  be  so  long  as  «he 
c<mtimied  in  •  the  .phantiflEi'  servioe,  commencing  oa  the 
2fith  Julg^  or  the  di^.  on  whii^h  she  sailed  from  Liverpool^ 
and  so  amiinued  until  her  atri^al  into  dock  at  the  homewanl 
port  of  disriiai^.  '  The  reasooajble  inference  from  this 
stipolationliB,  Ihat  the  fieiglKt  was  to  be  payable  fromr  the 
day  she  sailed;  and  ao  coiUimie  until  4ier  anival  'in  her 
homeward  port  of  diecharge^  or  in  other  wQfd#»  so  long 
as  she  ?ms:abaent  from  this  ooontry.  If  the  plaintiffii 
meant  to  exempt  ■.  themsdves  from  the  liability  to  pay 
freight  whilst  the  vessel  was  undeigoing  necessary  repaisSy 
they  ottght  to  have  insisted  upon  that  as  matter  of  express 
stipulation  at  the  time  the  ohaxter  party  wasezeeated.  It  mmf 
probaUy  happen  in  most  cases,  that  when  a  vessel  amves 
outwards,  aome  few  days  must  be  occupied  in  necessai^ 
rqwirs  in  oider  to  take  the  homeward  cargo  in ;  hut  if  the 
freighter  intends  to  exempt  himself  from  freight  daring 
such  interval,  that  intention  should  be  distincdy  ex« 
prBBsewi'-' 

LITT4.KD  AiiB^  J.  (o). — ^I  am  of  the  same  opinion.  It  is 
agreed  by  this  charterparty,  that  freight  is  to  be  pcnd  at  the 
rate  of  200/.  per  month,  for  six  months  certain,  and  so  in 
propoftion  for  any  longer  ttmOithe  ship  might  be  empioyed. 
This  is  merriy^an  extension  of  tho  time  during  which  the 
vessel  mi^t  be  out,  and  .this  stipulation  is  the  same  as . 
if  the* -charter  had  said,  that  the  freight  was  -to  b^  paid  at 
that  rate  fiom .  tb6  commencement  of  the  ;roy§ge  .until 
^   .    (m)  JW  flpf,  Ji>  tmsin  <fca  BsU  Cewt, 
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tbe  vessel  had  arrived  in  her  port  of  dischuge  in  Great 
Britain.  It  is  true  that  during  the  time  the  vessel  was 
under  repair,  she  was  not  sailing  on  her  voyage ;  hot  if 
at  that  time  she  had  her  caigo  on  board,  she  must  be  con- 
sidered as  being  in  the  employment  of  the  t^harterer, 
because  she  then  has  her  cargo  on  board,  for  the  purpose 
of  making  the  voyage  which  is  the  subject  of  the  charter- 
party.  The  same  inference  must  arise,  supposing  an 
accident  happened  at  her  moorings  which  would  prevent 
her  either  discharging  the  outward  or  taking  in  the  home- 
ward voyage,  until  repairs  were  eiected.  Many  incon- 
veniences may  occur  in  the  course  of  a  voyage,  not 
contemplated  by  either  party,  which  would  not  *vary 
the  charterer's  liabilily.  Suppose,  in  the  very  ontset  of 
the  voyage,  an  Occident  happens  to  tiie  vessel  which 
obliges  her  to  put  into  some  port  for  repairs,  and  she  is 
there  detained  a  considerable  time,  still  the  charterer 
would  have  to  pay  freight  during  all  the  time,  although 
the  vessel  was  of  no  use  to  him  with  a  view  to  the  ulterior 
prosecution  of  the  voyage.  It  seems  to  me,  therefore, 
to  make  no  difference,  that  the  term  of  six  months  certain 
is  introduced  into  the  charter,  and  that  the  word' employed 
is  to  be  construed  with  reference  to  the  time  the  vessel  is 
absent  from  her  home  port,  upon  the  business  of  the 
charterer. 

Rule  refused. 


Where 
there  was  a 


WooLLET  and  others,  assignee  of  Dowmaji  and  Ofjf- 
LZY,  bankrupts,  «;•  Jenkings  and  another* 

Jl  his  was  an  action  of  trover  for  certain  bills  of  ex- 
change, the  property  of  the  bankrupts.  .  Plea,  the  generd 

count  between  A.  and  B.,  and  the  former  gave  the  latter  a  warrant  of  attorney,  with  a 
defeaasance,  stating  it  to  be  given  as  a  security  for  4000t,  and  lawful  interest  thereon : — 
Held,  that  it  was  a  continuing  security,,  applicable  to  any  balance  which  might  at  any 
time  be  due,  and  was  not  discharged  by  payments  exceeding  4000/.  between  the  dale 
^f  the  warrant  of  attorney  and  the  time  of  entering  up  judgment  thereon. 
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iBBue.  At  tbe  trial  before  Abboit,  C.  J.,  at  tbe  Londoh 
adjourned  aattingri  after  last  Michaelmas  term,  tbe.  case 
tamed  upon  the  oonst^ction  to  be  put  upon  tbe  defeae* 
anoe  of  a  warrant  of- attorney  given  by  tbe  bankrupts  to 
tbe  def<Nidants.  It  appeared  tbatr  Doumuin  and  Offiey, 
being  indebted  to  tbe  defendants,  gave  the  latter  a  warrant 
of  attorney,  on  tbe  lOtb  January,  1823,  on  wbicb  was 
written  a  defeasance,  in  tbe  following  terms :  '*  Tbe 
witbin  wtorant  of  attorney  is  given  to  s^ure  tbe  payment 
of  tbe  Sum  of  4000/. ,  with  lawful  interest  tbereon.**  On 
tbe  4ih. October,  1823,  Dowman  and  Qffiey  being  tben 
indebted  to  tbe  defendants  in  the  sum  of  1000/.,  upon  tbe 
balance  of  accounts'  between  them,  the  latter  entered  up 
judgment,  and  took,  out  OKecution  thoreon,  under  wbicb 
tbe  bills  of  exchange  in  question  were  seised.  Between 
the  10th  January  and  tbe  4tb  October^  tbe  bankrupts 
bad,  in  the  course  of  their  dealings,  made  payments  to 
the  defendants  to  tbe  amount  of  4000/.,  and  upwards. 
The  bankruptcy  took  place  on  the  29tb  Oct^fer,  and  the 
question  was,  whether  by  such  payments  the  warrant  of 
attorney  was  not  discharged  at  the  time  the  judgment  waa 
entered  up.  For  tbe  plaintiff  it  waa  contended,  that,  as 
there  bad  been  a  running  account  between  tbe  bankrupts 
and  the  defendants,  tbe  payments  made  t6  the  latter  from 
time  to  time  could  not  be  appropriated  to  any  particular 
part  of  tbe  account ;  and,  consequently,  the  warrant  of 
attorney  was  discharged.  For  tbe  defeodants  it  was  con- 
tended, that  the  wanant  of  attorney  was  not  discharged 
by  the  various  payments  exceeding  4000/.  wbicb  bad 
b^en:  made  between  the  date  of  the  warrant  of  attorney 
and  the  time  of  signing  judgment,  but  remained  a  con^ 
tinning  security  for  the  ultimate  balance.  The  jury^. 
under  tbe  learned  Judge's  directions,  found  for  the  de^ 
fendants. 
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Copley  A.  O.,  now  moved  for  a  rule  nisi  for  a  new  trial. 
The  question  is,  whether  the  warrant  of  attorney  was  in 
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1826.  force  at  the  time  the  judgment  was  signed  and  execution 
'^""^^  taken  out.  It  is  submitted,  that  the  payments  made  by 
the  bankrupts,  between  the  date  of  the  warrant  of  attorney 
and  the  4th  October,  when  judgment  was  signed,  dis- 
charged the  money  for  which  the  security  was  given,  and 
consequently,  that  the  warrant  of  attorney  was  then  func- 
tus officio.  Where  there  is  a  running  account  between 
parties,  as  in  this  case,  payments  made  by  the  debtor  are 
to  be  applied  in  discharge  of  those  items  on  the  debit  side, 
according  to  priority  of  date;  and,  therefore,  as  the  pay* 
ments  made  by  the  bankrupts,  in  the  interval  between  the 
10th  January  and  the  4th  October,  exceeded  the  sum  of 
4000/.,  for  which  the  security  was  given,  the  warrant  of 
attorney  is  discharged.  It  is  a  general  principle  of  law, 
that,  upon  a  running  account,  consisting  of  a  great  many 
items,  it  is  not  competent  for  the  creditor  to  apply  parti- 
cular payments  to  a  particular  part  of  the  account,  and 
thereby  vary  his  debtor's  liability;  This  is  the  leading 
principle  of  all  the  modem  decisions.  Clayton's  case  {a\ 
Bodenham  v.  Purchas  (ft).  Here  there  is  nothing  to  shew 
that  this  was  to  be  a  continuing  security ;  and,  therefore, 
as  payments  had  been  made  exceeding  the  sum  for  winch 
it  was  given,  it  was  not  competent  for  the  defendants  to 
put  it  in  force  for  the  balance  which  happened  to  be  due 
at  the  time  the  judgment  was  signed. 

Abbott,  C.  J.,  adhered  to  his  opinion  at  nisi  prius, 
that  the  warrant  of  attorney  was  not  discharged. 

'  Baylbt,  J. — ^This  is  a  question  of  construetioQ  upoo 
the  terms  of  the  defeasance.  It  is  probable,  that  at  the 
time  the  warrant  of  attorney  was  given,  th«re  was  more 
money  due  to  the  defendants  than  the  defeazance  specifies. 
There  is  nothing  to  shew  that  the  warrant  of  attorney  was 
to  be  discharged  as  soon  as  payments  were  made  to  the 
amount  of  4000/.    The  plain  inference  from  the  terms  of 

(a)  I  Mcriv.  572.  (6)  3  B.  &  A.  39. 
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the  defeazance  is,  that  the  warraat  of  attorney  was  to  re-        1826. 
main  as  a  security,  at  all  events,  to  the  extent  of  4000/., 
at  whatever  period  the  accounts  between  the  parties  were  v. 

taken.  If  we  are  to  look  at  the  nature  of  the  security,  Jbwwwcs. 
and  the  course  of  dealings  between  the  parties,  we  most 
give  effect  to  the  import  of  the  defeazance/  especially 
where  the  language  is  ambiguous,  and  may  be  applicable 
either  to  a  balance  due  at  the  time  the  warrant  of  attorney 
was  given,  or  as  a  running  security  for  the  balance  which 
should  be  ultimately  due.  It  is  obvious  that  this  is  meant 
as  a  security,  at  all  events,  to  the  extent  of  4000/.,  and 
with  a  view  to  the  continuance  of  dealings  between  the 
parties.  Unless  it  was  meant  as  a  continuing  security,  it 
might  very  soon  have  become  of  no  use  at  all :  because  if 
the  bankrupts  had  m^de  payments  to  the  defendants  to 
the  amount  of  4000/.  shortly  after  the  date  of  the  security, 
and  then,  became  indebted  again  on  a  running  account, 
the  defendants  would  have  had  no  remedy.  In  the  ab- 
sence, therefore,  of  some  expression  on  the  face  of  the 
warrant  of  attorney,  or  of  the  defeazance,  shewing  that  it 
was  intended  to  secure  only  the  balance  due  at  the  time 
it  was  given,  I  am  of  opinion  that  it  must  be  construi^d  as 
a  continuing  security  for  any  balance  which  might  be  after- 
wards due  to  the  defendants.  This  is  not  like  the  case  of 
Kirby  v.  the  Duke  of  Marlborough  (a),  where  there  was  an 
express  stipulation  on  the  part  of  the  defendant,  not  to  be 
answerable  for  monies  advanced,  exceeding  a  certain  sum. 
But  here,  assuming  the  language  of  the  defeazance  to  be 
equivocal,  I  am  of  opinion,  that  looking  at  the  terms  of  the 
warrant  of  attorney,  it  is  to  be^considered  as  applicable  to 
any  balance  which  might  appear  to  be  due  at  any  time 
from  the  bankrupts  to  the  defendants. 

HoLROYD,  J.,  concurred. 

LiTTLEDALE,  J.,  was  abscut. 


Rule  refused. 


(a)  3  M.  &  S.  18. 
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Where  an 
action  was 
broufirht 
against  the 
Bank  of  Eng- 
land for  a 
breach  of  duty 
in  not  paying 
dividends  due 
to  the  plaintiff 
upon  stock 
standing  in 
his  name  in 
the  bank 
books : — 
Held,  in 
error,  that  the 
action  was  not 
maintainable, 
for  not  shew- 
ing that  mo- 
ney had  been 
actually  issued 
by  Goverment 
to  the  Bank, 
to  pay  the  di- 
vidends in 
auestion,  at 
le  time  of 
the  alleged 
breach  of 
dttly< 


The  Governor  and  Company  of  the  Bank  of  England 

v:  Davis.     (In  Error). 

v^ASE  against  the  Bank  of  Englaptd  for  an  alleged 
breach  of  -duty,  in  permittingy  without  lawfii|l  authority,  a 
transfer  of  stock,  standing  in  the  name  of  the  defendant 
in  error^  and  for  refusing  to  pc^y  him  the  dividends  thereon* 
The  declaration  contained  four  counts :  upon  the  second 
and  fourth  of  which,  the  court  qf  Cqau^pn  PJeas  gave 
judgment  for  the  plaintiff  below ;  and|  on  such  judgment^ 
the  defendants  below  now  brought  eircon  Tbe  second 
count  stated,  that  before  the  time  of  the  committing  of 
the  grievances  thereinafter  next  motioned,  the  plaintiff 
below  was  lawfully  possessed  of  a  certain  other  lai^gie  sum, 
to  wit,  10^000/.,  3  per  cent,  consolidated  annuities,  which 
said  last-mentioned  stocky  before  the  time  of  the  commit- 
ting of  the  said  last-mentioned  grievajucea,  was  in  the 
care  of  the  defendants,  and  standing  in  the  public  books 
of  the  defendants,  in  the  name  of  the  plaintiff,  for  the 
purpose,  amongst  other  things,  of  paying  to  the  plaintiff, 
or  to  such  person  or  persons  as  he  should  legally  appoint 
for  that  purpose,  all  the  dividends,  interest,  and  produce, 
which  might  and  should  accrue  due  for  and  in  respect  of 
the  said  last-mentioned  stock,  whikt  the  same  should  not  be 
transferred  to  any  person  or  persons  in  the  said  books,  with 
the  order  and  authority  of  the  plaintiff;  and  that  before,  and 
at  the  time  of  the  committing  of  the  grievances  theteinaft« 
mentioned,  the  plaintiff  was  entitled  to  thp  said  last-men- 
tioned stock,  and  the  same  had  not  been,  nor  wbb,  tranft- 
ferred  in  the  said  books  to  any  person  or  persons^  with  the 
order  or  authority  of  the  plaintiff;  and,  thereupon^  by  rah 
ton  of  the  premises  in  that  count  mentioned^  the  defendamis 
became,  and  were  liable,  and  it  became  and  ^a$  their  dstty  to 
pay  to  the  plaintiff,  or  to  such  person  or  persons  as  he 
should  legally  appoint  for  that  purpose,  all  the  dividends, 
interest,  and  produce,  which  might  and  would  accrue  due. 
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for  and  in  respect  of  the  said  last-mentioned  stock,  whilst         1826. 
the  same  was  not  transferred  in  the  said  books  to  any      ^'^^''^^ 
parson  or  persons,  with  the  order  and  authority  of  the  of 

plaintiff.  Averment,  that  the  plaintiff  requested  defend-  ^"^^^"^ 
ants  to  pay  the  dividends  which  had  accrued  due  on  the  Davis. 
said  stock  on  the  3d  September,  1820,  and  breach  by  the 
defendants.  Fourth  count,  similar  to  the  second,  except 
that  the  duty  and  breach  diereof  had  reference  to  divi- 
dends claimed  to  be  due  upon  178/.  18s.,  long  annuities. 
After  argument  on  a  special  case  in  C.  P.,  judgment  was 
given  below,  as  above  stated.  The  facts  therein  mentioned 
were  then  set  out  on  special  verdict;  and,  upon  a  writ  of 
error,  brought  by  the  defendants  below,  the  record  was  re- 
moved into  this  Court,  and  errors  assigned  on  the  second 
and  fourth  counts  of  the  declaration. 

BoiiHiquet,  Serjt.,  for  the  plaintiffs  in  error.    There  is  a 
manifest  error  on  the  face  of  this  record,  which  entitles 

* 

the  plaintiffs  to  judgment,  without  regard  to  any  other 
question  which  may  be  raised  in  argument.  This  in  an 
action  on  the  cai^  ifor  an  aHeged  breach  of  duty  on  the 
part  of  the  plaintiffs,  in  refusing  to  pay  to  the  defendant 
the  dividends  stated  to  be  due  on  die  stock  standing  in 
his  name  in  the  bodks  of  the  Bank  of  England.  Now, 
before  the  plaintiffs  can  be  charged  with  a  breach  of 
duty  in  this  respect,  it  mustt  appear,  either  on  the  decla- 
ration or  as  a  fieu^t,  in  the  special  verdict,  that  the 
plaintilb  had  actually  received  the  money  which  they  are 
chairged  with  having  refused  to  pay  over  to  the  de- 
fendants. Both  the  declaration  and  the  verdict  are  silent 
upon  iki&  point;  and  as  the  duty  is,  therefore,  incorrectly 
•stated,  it  is  a  fatal  objection  in  Ihnine.  Hie  Bank  oJF 
■Engkmd  are  not  responsible  for  the  payment  of  dividends 
by  the  government ;  they  are  the  mere  servants  of  govern- 
meat ;  and  if  at  the  tiine  the  dividends  are  due,  the  money 
is  sent  by  the  Exchequer,  and  tiiey  neglect  to  pay  it,  then, 
kideed,  they  would  be  guilty  of  a  breach  of  duty ;  but  until 
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1826.  the  money  actually  comes  into  their  hands,  no  duty  attaches 
upon  them.  Their  duty  is  merely  to  pay  such  money  as 
they  receive ;  and  as  there  is  here  no  hreadi  of  duty  assigned, 
the  plaintiffs  are.  entitled  to  the  judgment  of  the  Ckmrt  npoo 
this  record.     [He  was  here  stopped  by  the  Court]. 

I 

• 

TindaU  contril.     This  objection  comes  rather  of  the 
latest,  it  never  having  been  suggested  in  any  prior  stage  of 
these  proceedings.    [BayUy,  J.    If  we  were  to  give  judg- 
ment in  your  favour  upon  this  record,  an4,the  case  woe  to 
go  to  the  House  of  Lords,  the  objection  would  still  be  open 
to  the  plaintiff  in  error].     It  is  submitted,  however^that 
the  objection  is  untenable.     It  will  not  be  denied,  that  by 
the  acts  of  pailiament  creating  the  puUic  stock,  it  ia  the 
duty  of  the  Bank  of  England  to  pay  the  dividends  to  the 
stock  holders  as  those  dividends  are  received.    The  ol^ec- 
tion  then  is,  that  it  is  not  stated  on  this  record,  that  the 
money  was  in  fact  received  by  the  Bank  of  England  for 
the  payment  of  the  dividends  in  question.    To  that  ob- 
jection the  answer  is,  that  as  by  the  public  acta  of  parlia- 
ment creating  the  stock,  it  is  directed  that  certain  aoms  of 
money,  equivalent  to-  the  amount  of  dividends  due  to  the 
stock  holders,  shall  be  issued  every  year  Iran  the  Bacche- 
quer,  to  pay  the  dividends  that  are  due  half*yeaily,  this 
Court  will  take  judicial  notice,  and  presume,  until  the 
contrary  is  shewn  by  the  Bank  of  Englandj  that  the  Lends 
of  the  Treasury  have  discharged  their  public  duty,  and 
issued  the  money  for  the  pajrment  of  these  dividends. 
There  are  many  cases  which  decide  diis  principle,that  wiwre 
there  is  a  duty  cast  by  the  law  on  public  fnnctioiiaiies»  a 
breach  of  such  duty  is  not  to  be  presumed;  and  where  a 
breach  of  such  duty  is  suggested,  it  lies  upon  those,  who 
seek  to  avail  themselves  of  .the  objection,*  to  prove  the  nega- 
tive.   Until  the  contrary  therefore  is  shewn,  the  Court 
will  presume  heref  that  the  money  had  actually  been  paid 
by  the  Exchequer  to  the  Bibk  of  England,  who  must  be 
taken  to*  have  it  in  their  hands.    The  burden  of  proof  to  the 


AbbotTi  C.  J. — ^The  Court  can  only  give  jj 
upon  the  hcts  as  they  are  found  stated  upon  the  record. 
.The  two  counts  upon  which  the  writ  of  error  is  brought, 
represent  it  to .  have  been  the  duty  of  the  Bank  of  Eng^ 
land  to  pay  dividends  to  the  plaintiff  below,  upon  stock 
which  once  stood  in  his  name  in  their  books;  but  it 
could  not  be  their  duty  to  pay  those  dividends,  until  the 
governor  and  directors  of  the  bank  themselves  had  re- 
ceived them.  There  is  no  allegation  in  the  declaration  that 
the  government  had  issued  the  money  to  pay  these  divi- 
dends, and  there  is  no  finding  in  the  special  verdict  which 
will  cure  that  defect.  It  appears  to  me,  therefore,  [with- 
out considering  or  deciding,  that  if  there  had  been  an 
averment  of  the  payment  of  the  money  by  the  Exchequer, 
the  defendant  could  retain  his  judgment],  that  this  is  a 
fatal  objection.    The  ground  of  my  present  opinion  is,  the 
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contrary  lies  upon  them,  and  not  upon  the  person. entitled  1836. 
to  receive  the  money.  Here  the  declaration  does,  how- 
ever, contain  an  allegation,  that  the  dividends  were  due  and 
payabk ;  and  that  is  sufficient,  because  they  could  not  be 
payable;  unless  they  came  to  the  plaintifis'  hands.  lAbbatt, 
C.  J.  That  is,  due  and  payable  by  the  government;  it 
does  not  aay,  due  and  payable  by  the  Bank].  It  is  not 
contended  that  the  Bank  of  Et^Umd^  became  the  imme- 
'  iiiate  debtora  of  the  public.  Pfobody  contends  that  this  is 
a  private  debt  due  from  the  bank  to  the  particular  indivi- 
dual who  claims  it ;  but  the  governor  and  company  of  the 
bank,  being  public  functionaries,  the  Court  will  presume 
they  were  in  a  condition  to  perform  the  duty  imposed  upon 
them  by  the  legislature.  [Abbott^  C.  J.  They  are  nothing 
but  the  agmts  of  government].  This  action  is  brought 
against  them  as  agents  of  the  government,  for  not  paying 
money  whtdi  they  have  received;  and  it  is  contended, 
that  until  the  contrary  is  shewn,  the  .Court  must  presume 
that  it  has  got  into  their  hands.  [Qoy&y,  J.  That  is  a 
conclusion  which  ought  to  be  drawn  by  the  jury]. 
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t8as6.  want  of  aa  allegatioii  that  the  goyeniment  had  istoed  this 

^^^]^^  money  to  the  Bank  of  England,  and  there  being  nothiag 

of  'in  the  special  verdict  to  supply  the  omission,  for  this  rea- 

^v^"^  son  our  judgment  is,  that  the  second  and  foiirth  coonts  aie 

Davxb.  ,ttot  sustained. 

Batlbt,  J. — ^Evenif  there  were  no  other  objection  to 
the  second  count,  and  it  had  alleged  simplicitery  that  it 
was  the  duty  of  the  bank  to  pay  the  dividends  to  the 
jaiaintiff  below,  it  inust  have  gone  on  tb  aver,  that  the 
bank  had  received  the  money  (rem  government.  All 
that  it  alleges  is,  that  the  stock  had  not  been  legally  trans- 
ferred, and  thelpefore,  by  reason  of  ihe  premises,  the  de- 
fendants became  and  were  Itaible,  and  it  became  and  wis 
their  duty  to  |iay  to  the  fiaintiflr  all  the  dividends^  &c. 
Kow  there  are  no  premises  to  warrant  that  coaclusian,  ibr 
the  bank^ere  under  no  obligation  to  pay  the  money  nntil 
they  had  received  it.  Thednty  of  the  plaintifib  has  not 
been  troly  described,  and  therefore  there  is  nothing  which 
they  are  oalled  upon  4o  answer.  We  are  not  at  liberty  to 
draw  inferences  which  the  facts  ezpresdy  found  do  not 
wacratit. 

HoLitoYD,  J.— The  objection  to  the  second  and  ibntth 
^KMintd  would  be  &tal  on  general  demuner. 


LiTTLB&ALE,  J.,  concuried. 


Judgment  reversed. 


Fbabnusy  andothem  v.  Moelby. 

Actim^sed^  -nSSUMPSIT,  on  the  money  counts.    Plea,  non  as- 
tolls,  1st,  upon  «umpsit,  and  issue  thereon.    At  the  trial,  before  Best,  J., 

dnwn  by  hones ;   second,  upon  horses  not  drawing ;  thiid^  upon  oien,  &c : — ^Profidcd, 
that  all  peisont  'having  paid  tiril  once  for  their  carriages,  hones^  aed  ^Mtie^  retiuaisf 
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•at  the  Huniingdanshire  samuer  aasives,  1822,  the  phm-       IS36. 
tifls  obtained  a  verdict  for  77/»  \6$.  9d.,  and  the  defendant     J^T^V. 
iiad  liberty  to  move  to  enter  a  nonsnit    Upon  thai  motion     ^^  v. 
being  made  in  the  ensning  term,  the  Court  directed  the 
facts  to  be  stated  in  the  following  case. 

The  plaintifis  were  the  proprietors  of  the  Rockingham 
public  stage  ooach,  tmvdiing  from  London  to  Leeds,  and 
from  Leeds  to  London.  The  defendant  was  clerk  to  tihe 
trustees  appointed  under^  looalitumpOLe  »et,  passed  in  the 
88  Geo.  3;  entitted,  '^An  Act  for  repairing  the  roads 
from  the  stone  pillar  upon  Alconbuty  Hill,  to  Wansford 
Bridge,  and  from  Norman  Cross  to  the  south  end  of  Peter- 
borough Bridge,  all  in  the  county  of  lAtniingdon.'*  By 
that  act,  a  toll  of  Is.  6d.  was  imposed  upon  wajcoach,  &o., 
drawn  by  more  than  two  horses,  passing  through  oertain 
toll  gates,  continued,  or  to  be  erected,  on  the  roads  men- 
tioned in  the  act ;  and  certain  other  toUs  were  imposed 
upon  horses  not  drawing,  and  upon  cattle;  and  it  was  also 
provided  that  all  and  every  person  or  persons  having  once 
paid  the  tolls  so  made  payable  as  afinresatd,  for  hisand  tlieir 
carriage,  horses,  and  cattle,  having  occasion  to  return,  and 
actually  returning  before  twelve  o'clock  at  night,  next 
after  having  paid  such  toll,  with  the  same  caniage,  horses, 
and  cattle,  should  have  liberty  to  pass  toll  free,  through 
such  gates  as  he  bad  before  paid  toll  at,  and  shoidd  not  be 
obliged  to  pay  toll «  second  time  on  one  day.  By  an  act 
of  58  Geo.  3,  the  said  therein  recited  act  of  38  Geo.  3, 
and  aU  and  every  the  clauses,  powers,  provisions,  matters* 
and  things  therein  contained,  except  such  parts  thereof  as 
were  thereby  varied,  altered,  or  repealed,  were  eontiuued  in 
fuH  force  and  effect,  to  all  intents  and  purposes,  as  if  the 


Ae  same  day,  with  the  same  carriages,  horses,  and  cattle,  Aould  pan  toll  free.  A  sub- 
aeqaeot  act  recited  that  it  was  exp^ient  to  increase  the  existing  tolls,  and  le-eoaoted 
the  proyisions  of  the  former  act,  subject  to  some  alterations,  one  of  which  was,  thai 
the  fermer  tolls  shonld  cease,  and  that  instead  thereof  there  diould  be  paid  a  certain 
toll,  for  eyeiy  horse  drawing  a  carriage.  Four  horses  passed  a  toll  gate  in  the  morning, 
drawing  a  carriage,  and  repassed  the  same  gate  in  the  evening,  drawins  a  different 
carriage; — HM,  that  being  the  same  horses,  they  are  not  liaUe  to  a  second  toU. 


MoftLriT. 
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1826.        aame  were  repeated  and  re^nacted  in  the  body  of  that  act, 
J^''^       bat  subject,  nevertheless,  to  the  alterations  and  amend- 
0.  ments  thereby  made.    By  the  59  Geo.  3,  all  the  toll9  im- 

posed by  the  38  Geo.  3,  were  repealed,  and  instead 
thereof,  as  to  the  tolls  on  carriages,  a  toll  of  6d.  for  erery 
horse  drawing  a  coach,  8ic.,  was  imposed;  and  it  was  fur- 
ther enacted,  that  no  person  or  persons  should  be  liable  to 
the  payment  of  toll  at  more  than  two  bars  on  the  said 
roads,  on  passing  between  Alconbury  Hill  and  Wansford 
Bridge,  in  any  one  day,  from  the  1st  January,  1821,  to  the 
7th  February,  1822. 

The  Rockingham  coach,  going  from  London  to  Leecb, 
having  changed  horses  at  Stilton,  passed  throuf^h  the 
Wansford  toll  gate  at  eight  o'clock  at  night,  when  a  toll 
of  2^.^  that  is,  of  6d.  for  each  horse,  was  paid  by  the  coach- 
man. The  same  horses  for  which  the  toll  had  been  paid, 
retpmed  with  the  Rockingham  coach,  going  from  Xeecb  to 
:  London,  being  a  different  coach,  with  different  paaaengen, 
and  passed  through  the  said  gate  at  eleven  o'clock,  and 
got  back  to  Stilton  before  twelve  o'clock  the  same  ni^t 
Upon  reaching  Wansford  gate  the  second  time,  a  second 
.toll  of  2s.  was  demanded  by  the  collector  appointed  by  the 
trustees,  because,  although  the  coachman  and  horses  were 
the  same,  the  coach  and  passengers  were  different*  The 
gate  being  closed,  and  the  coach  prevented  from  proceeding, 
the  coachman,  protesting,  against  the  eoUeotor's  right  to 
exact  it,  paid  such  second  toll,  for  the  above-meotiomd 
period  of  time.  In  the  like  manner  the  Rockingham  coach 
going  from  Leeds  to  London,  changed  horses  at  Stilton, 
and  passed  through  the  Sawtry  toll  gate  at  one  o'clock  in 
the  morning,  when  a  toll  of  2s.  was  paid.  The  same 
horses  returned  with  the  coach  going  from  London  to 
Leeds f  being  a  different  coach,  with  different  passengers, 
at  six  o'clock  in  the  same  morning,  when  a  second  toll 
was  deqianded,  and  paid,  under  a  similar  protest,  for  the 
same  period  of  time.    The  toll  gates  at  Wansford  and 
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Smotry  are  both   sitaated  on  the  line  of  road  between         ias6. 
Akonhury  Hitt,  and  Wamford  Bridge,  and  there  are  no     ^^Xahgr 
other  gates  within  the  same  distance.  «. 

This  case  was  argued  at  the  sittings  after  Easter  term, 
1825,  by  Dover  for  the  plaintiffs,  and  Storks  for  the  defend- 
ant, when  the  Court  took  time  for  consideration.  Jadg- 
ment  was  now  delivered  by 

4 

Baylsy,  J.  (a). — The  plaintiffs  in  this  case  brought 
their  action  to  recover  back  the  amount  of  certain  tolls 
paid  by  them,  between  January  1821^  and  February  1822, 
in  respect  of  their  coach  caUed  the  Rockingham,  which 
ran  firom  London  to  Leeds,  passing  tlnrough  two  toll-gates, 
situate  at  Sawtry  and  at  Wans  ford;  and  the  question  was, 
whether  two  tolls  were  payable  on  the  same  day  at  those 
gates,  or  only  one.  The  same  horses  passed  through  the 
gates  each  time,  driven  by  the  same  coachman,  but  draw- 
ing different  coaches,  with  different  passengers.  Both  the 
coaches  belonged  to  the  plaintiffs.  It  was  contended  that 
the  plaintifis  were  entitled  to  exemption  the  second  time  of  ^ 
passing,  the  horses  being  the  same,  though  the  coaches  were 
different.  The  question  depends  upon  two  acts  of  parlia- 
ment, the  38  Geo.  3,  and  the  69  Geo.  3.  The  38  Geo.  3, 
imposes  tolls,  first,  upon  coaches,  tec.,  drawn  by  more  than 
two  horses.  Is.  6d. ;  second,  upon  waggons,  Sec,  accord- 
ing to  the  breadth  of  the  wheels,  and  the  number  of  horses, 
8ic.,  by  which  they  are  drawn ;  third,  upon  horses,  8cc., 
not  drawing;  and  lastly,  upon  oxen,  &c.,  at  the  rate  of  so 
much  per  score.  The  exemption  clause  provides,  that  all 
persons  having  once  paid  toll  for  their  carriages,  horses; 
and  cattle,  having  occasion  to  return,  and  actually  returning 
before  twelve  o'clock  at  night  of  the  same  day,  withthe 
same  carriages,  horses,  and  cattle,  shall  pass  toll  free. 
The  69  Creo.  3,  recites,  that  the  money  borrowed  for  the 

(a)  The  arguments  used,  and  the  authorities  cited  by  the  counsel,  are 
so  fully  gone  into  by  the  Court  in'  their  judgment,  that  it'  was  thought 
superfluous  to  detail  them  in  the  report  of  the  case. 
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18M.        rottdscannot  be ^eftid^  nor  the  roads  kepfe  in  repair^  eaceepi 
die  term  of  tli&  former  act  >is  prolonged,  the  existing  toib 


Fbabklst 


V,  increased,  and  some  of  the  provisians  akered  and  enlarged ; 


MOBLBT. 


and  it  continues  the  provisions  of  the -former  act, 
certain  ezoeptionfi,  hi  as.fiiU,  ample,  and  beneficial  a  man- 
ner, as  if  they  weie  rerenactod.  One  of  the  alterationB  is; 
that  the  former  tolk  shall  cease,  and.diat,'  instead,  thereof, 
there  shall  be  paid  for  every  home,  &e.,  dminng  a^coach, 
&c.,  6d. ;  drawing  a  waggon,  &c.,  3d. ;  horse,  8cc.,  not 
drawing,  1^. ;  score  of  oxen,  &c»^  double  the  fonner  Udl ; 
carriage  fixed  behind  anoth^,  if  with  four  wheek.  It.,  if 
with  two- wheels,  6d*  This  aet. contains  a  new  exemption 
danae,  but  wholly  inapplioable^  to  the  piresent  case.  The 
question,  therefore,  is,  whether  the  exemption  danue  in 
the  38  Geo.  3,  applying-.the.  language:  of  thai  olaoasto 
the  tolls  imposed,  by  the  69  Geo..  3,  ei^tends  to  this  case^ 
namely,  that  of  the  same  hoises  drawinga  difierentcoadi. 
Accordii^  to  the  mode:  in  which  the  tolls  were  payabk 
under  the  38  Geo.  3,  that  isi  in  respect  of  the  carnage* 
not  in  oespect  of  the  horses  drawing  it,  the  new  coach  in 
this  case,  would,  in  conformity .  with  the  opinion  of  the 
Court  in  Williams  y»  Sanger  (a)i;and  Waierhonae  t«  Keen 
(6),  be  liable  to  the  sesond  toll .:  and  aoeording  to  the  mode 
in  which  the  .toll  is  paji^Ue  under  69  Geo*  3^  that  is,  in  re* 
spect  of  the  homes  dmwing  tlie  carriage!,  not  in  reapect  of 
the  carnage. itself)  the  new  Cjoach  in  this  case,  would  not, 
in  conformity  with  the  case  of  Morris  y.  Paate  (c),  be 
liable  to  the  second, toll,  but  would  be  exempt.  The  point 
for  consideration,,  therefore,  is,  whether  the  existence  of 
the  liability,  according  to  the  mode  in  which  the  toll  was 
payable  under  the  38  Geo,  3,  will  extend  that  liabili^ 
to  the  mode  in  which  the  toll  is  payable  under  the  69 
Geo.  3..  If  the  toll  had  been  payaUe  under  the  38 
Geo*  3,  in  the  same  mode  in  which  it  is  payable  nn* 
der  the  69  Geo.  3,  the  exemption  in  question  would 
certainly  have  existed.    When  the  69  Geo*  3,  varies  the 

(s)  to  East,  66.  (6)  Ante,  ^1.  vL  357.  4  B.  %  C.  200. 

(c)  3  Bing.  41 .    10  J.  B.  Mooce. 
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mode  of  imposing  the  toll,  has  it  npt  the  same  edEsst*        isss^ 


as  if  the  substitated  mode  introduced  into,  the  £9  Geo*     ,, 
3,  had  been  ioserted  ia  the  38  Geo.  3,.  and  that  mode  v. 


would  have  extended  the  exemption  to  the  second  toll,. 
The  Tariation  in  the  mode  was  intiodnced.  into  the  69' 

Geo.  3,  either  at  the  instanae  of  the  fmmer.  of  the  bill^' 

• 

or  by  the  discretion  .of  the  legislature.  If  it  was  intro« 
doced  by  the  former,  the  legislature  has  acceded  to  it  If 
it  was  insisted  on  by  the  legislatare,  the  legislature  has 
required  it.  In  either  case  there  is  a  sanctioned  variatioa 
in  the  mode,  and  if  the  mode  h^s  been  authoritiyely 
yariedy  who  can  say  that.  the. consequences  of  that  yariation 
are  not  to  follow?  It  may  be  a  hardship  upon  those 
to  whom  the  38  Geo.  3,  gaye  an  exemption,  that  that 
exemption  was  not  continued,  by  the  59  Geo.  3.  But  they 
should  haye  attended  to  the  continuance  of  that  exemp- 
tion; Uiey  must  haye  been  aware,  if  they  had  paid  proper 
attention  to  the  subject,  that  the  38  Geo.  3,  was  near 
upon  ttcpiring,  and  that  some  new  proyision  must  be  soon 
forthcoming,  and  then  they  might,  and  should;  haye  used 
their  endjBayoars  to  continue  in  the  new  act  that  mode  of 
impoMQg  the  tolls,  which  afforded  them  an  exemption 
under  the  old  act.  They  either  neglected  to  do  so,  or  their 
endeayours  were  unsuccessful;  but  the  result  is,  in  either 
case,  the  same.  The  preyious  mode  is  not  continued ;  a 
new  mode  is  substituted :  and  does  not  the  substitution 
of  the  new  mode  supersede  with  all*  its  consequences  the 
old  ?  Gray  y.  ShiUing  (a),  is  an  authority  in  point  to 
shew  that  it  does;  and  without  any  authority  upon 
the  point,  a  variation  in  the  mode  necessarily  implies 
a  change  in  the  intention*  Had  it  been  intended  to 
continue  the  old  system,  the  use  of  the  old  language,  and 
the  continuance  of  the  old  mode,  would  naturally  haye  been 
expected.  Where  new  language  is  introduced,  and  a  new 
mode  adopted,  it  must  be  supposed  a  new  system  was 
intended.     We  are,  therefore,  of  opinion,  that  we  must 

(a)  1  J.  B.  Moore^  STI.    2  B.  Sc  B.  80. 
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1S36.  CQostrae  the  eiceitiption  cktiise  in   the  38  Gto.  3,  with 

J^'^  •  refeience  to  the  new  mode  of  impoBinfic  the  toll  provided  for 

V.  by  the  69  Geo.  3,  as  if  that  had  been  the  mode  originally 

MoELBT.  pi^eacribed  by  the  38  Gto.  3 ;  and  conseqaently,  that  the 


defendant  wrongfolly  took  the  toUs  in  qneation. 
opinion  will  prodnce  an  iinif(»mity  of  deeiaion,  according 
to  the  language  of  each  act»  whether  it  applies  to  an  act 
where  there  has  previonsly  been  no  turnpike,  or  to  one 
where  a  turnpike  with  its  tolls  and  toll  •  regulations  hare 
previously  existed. 

Judgment  for  the  plaintifis. 


Jackson  v.  Curwen. 
A  Tumpfte  CaSE.    The  first  count  stated,  that  a  certain  toll-nle, 

Act  lIDp08€Q 

toll,  fint,  upon  situate  in  the  county  of  Cumberland,  standing  upon  and 
fcc^'^nw^i  across  a  certain  public  highway  in  the  said  county,  was  a 
any  carriage;  gate  erected  by. virtue  of  a  certain  act  parsed  in  the  46 
hoise^&c!^^'^  Geo.  3,  entitled,  *'  An  Act  for  more  effectually  impioyii^ 
i>o^<l^^i"9;  the  roads  leading  to  and  from  the  port  and  town  of  WUie- 
eveiy  score  of  haven,  in  the  county  of  Cumberland  ;*'  that  plaintiff,  after 
^ro'Jid^'aiat  ^®  passing  of  the  act,  to  wit,  on  the  11th  April,  1826,  in 
no  collector  the  county  aforesaid^  was  lawfully  possessed  of  four  horses, 
from  any  Mr-  ^^^^  ^^^  ^nd  Aero  drew  a  certain  coach,  of  plaintiff  in 
son  more  than  and  along  the  said  highway,  and  through  the  said  toll-gate ; 
same  carriage,  that  for  the  said  horses  SO  pai^sing  through  the  said  tM- 


horses,  beasts,  gg^te,  plaintiff  then  and  there  paid  to  defendant,  being  the 

ing  oDce,  and  toU-gate  keeper  appointed  to  collect  the  tolls  at  the  said 

iI^?^T*^  gate,  the  toU  by  him  demanded,  and  due  in  that  behalf, 

day,  through  by  force  of  the  statute  aforesaid,   and  tiien  smd  there 

the  same,  or 

any  of  the  gates  on  the  roads,  such  person  producing  a  ticket  denoting  that  sudi  toll 
had  been  paid  on  that  dajr  for  such  horses,  beasts,  or  catde.  Where  the  same  horses 
passed  and  repassed  once  in  the  same  day,  drawing  different  carriages  belonging  to  the 
same  person : — Held,  that  only  one  toll  was  payabte. 
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obtained  and  received  from  defendant,  so  being  such  toll-  is26, 
gate  keeper^  a  proper  and  snfEcient  ticket,  denoting  the  due  t^^"^^ 
payment  of  sach  toll ;  that  afterwards,  and  before  twelve  v. 

o'clock  at  night,  of  the  same  day,  in  the  year  last  afore-  ^^*^^^^' 
said,  in  the  county  aforesaid,  the  same  horses  were  law- 
fully drawing  another  and  different  coach  of  plaintiff's,  in 
a^  along  the  said  highway,  and  near  to  the  said  toll-gate, 
for  the  purpose  of  passing  through  the  same  free  of  toll, 
and  for  that  purpose  plaintiff  then  and  there  presented  and 
shewed  to  defendant  the  said  ticket,  and  demanded  per- 
mission of  defendant,  as  such  toU-gate-keeper  as  aforesaid, 
to  pass  through  the  said  gate  with  the  said  horses  and  the 
said  last-mentioned  coach,  free  of  toll,  according  to  the 
form  and  effect  of  the  statute  aforesaid ;  yet  defendant, 
well  knowing  the  premises,  but  wrongfully  and  maliciously 
contriving  to  injure  plaintiff  in  that  respect,  did  not,  nor 
would,  permit  the  said  horses  with  the  said  last  mentioned 
coach,  so  to  pass  through  the  said  toll-gate  free  of  toll,  but 
wholly  refused  so  to  do;  and  on  the  contrary  thereof 
wrongfully  and  falsely  pretended  that  a  toll  of  a  certain 
sum  of  money,  that  is  to  say,  a  toll  of  2«.,  was  due  and 
payable  to  defendant,  under  and  by  virtue  of  the  statute 
aforesaid,  and  injuriously  fastened  the  said  gate,  and  kept 
the  same  fastened  for  a  long  space  of  time,  to  wit,  for  the 
space  of  one  hour,  and  thereby  wrongfully  stopped  and 
detained  the  said  horses  and  the  said  last-nientioned  coach, 
and  hindered  and  prevented  the  same  passing  through  the 
said  gate,  along  the  said  highway,  until  plaintiff  paid  to 
defendant  the  said  sum  of  money,  so  pretended  to  be  due 
and  payable  as  aforesaid,  contrary  to  the  form  and  effect 
of  the  statute  aforesaid.  Second  count  in  trover.  De- 
murrer to  the  declaration,  and  joinder  in  demurrer  (a). 

(fl)  By  s.  17  of  the  act,  the  following  tolls  were  imposed :— "  For 
every  horse,  &c.,  drawing  any  coach,  &c.,  sixpence.  For  every  horse, 
&c.,  not  drawing,  twopence.  For  every  score  of  oxen,  &c.,  one  shilling 
and  sixpence  per  score,  and  so  in  proportion  for  any  greater  or  less 

VOL.    VII.  3    1 
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This  case  was  argued  by  F.  Pollockj  for  the  plaintiff,  and 
Pattesonj  for  the  defendant. 

Judgment  was  now  delivered  by 

Baylby,  J. — It  is  an  established  rule,  that  where  the 
toll  is  imposed  upon  carriages  drawn  by  horses,  and  there 
is  a  clause  of  exemption  for  persons  repassing  on  the  aaipe 
day,  with  the  same  horses  and  carriage,  or  with  the  same 
horses  or  carriage,  and  the  same  carri^e  returns  the  same 
day  drawn  by  different  horses,  no  second  toll  is  payable ; 
Williams  y.  Sangar  (a) ;  Waterhouse  v.  Keen  (A).  And 
where  the  toll  is  imposed  upon  horses  drawing  a  carriage 
with  a  similar  clause  of  exemption,  no  second  toll  is  pay- 
able, if  the  same  horses  return  with  a  different  carriage : 
Gray  ▼.  Shilling  (c).  In  this  case  a  toll  of  sixpence  is  im* 
posed  upon  horses  drawing ;  and  a  toll  of  two*pence  upon 
horses  not  drawing :  and  therefore,  according  to  the  above 
rule,  in  an  ordinary  case,  no  second  toll  would  be  payable 
in  respect  of  the  same  horses  repassing  with  a  different 
carriage.  Unless,  therefore,  it  appears  clearly  from  the 
exempting  clause  in  the  act  of  parliament  now  under  con* 

number ;  and  for  eveiy  drore  of  calves,  &c.,  tenpence  per  aoore,  and 
so  in  proportion  for  any  greater  or  less  number." 

By  9.  21  it  was  enacted,  **  That  nothing  therein  contained  should  be 
construed  to  enable  any  collector  of  the  said  tolls  to  demand  or  take  any 
more  than  one  toll,  from  any  person,  for  or  in  respect  of  the  same  car* 
riage,  horses,  beast,  or  other  cattle,  passing  once,  and  repassing  oncc^ 
in  the  same  day,  such  day  to  be  computed  from  twelve  o'clock  at  night 
to  twelve  o'clock  in  the  succeeding  night,  through  the  same,  or  any 
other  gate  or  gates,  on  any  of  the  said  roads,  all  and  eveiy  such  person 
and  persons  producing  a  ticket,  denoting  that  such  toll  had  been  paid 
on  that  day,  for  and  in  respect  of  such  horse,  &c.,  on  the  said  roads." 

By  s.  28  it  was  enacted,  ''  That  it  should  b^  lawful  for  the  trustees, 
from  time  to  time,  to  compound  with  any  person  or  persons,  for  any 
period  of  time  not  exceeding  one  yeai*,  for  any  horses,  &c.,  passing  on 
the  said  roads,  or  any  parts  thereof,  for  all  or  any  of  the  tolls  to  be  paid 
in  respect  of  such  horses.  Sec." 

(a)  10  East,  66.  (b)  Ante,  vol.  vi.,  257  ;  4  B.  &  C.  200. 

(c)4  J.  B.Moore, 371.    2B.&B.  30. 
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.sideiatioDy  to  have  been  the  intention  of  the  legislature  1836. 
that  it  should  apply  to  those  cases  only  where  the  same 
horses  repassed  drawing  the  same  carriage^  the  general 
rule  of  construction  applicable  to  these  acts  of  parliament 
ought  to  prevail,  and  then  no  second  toll  would  be  pay- 
able in  the  present  case.  The  word  *^  carriage''  first  appears 
as  the  subject  of  toll  in  the  exemption  clause,  which 
enacts^  that  no  collector  shall  take  more  than  one  toll  for 
:the  same  carriage,  horses,  beasts,  or  other  cattle,  passing 
onee,  and  repassing  once,  in  the  same  day.  From  that 
part  of  the  clause,  taken  by  itself,  it  would  appear  to  have 
been  the  intention  of  the  legislature,  that  the  exemption 
should  apply  to  those  cases  only,  where  the  same  horses 
repassed,  drawing  the  same  carriage.  The  carriage,  there- 
fore, is  contemplated  as  the  subject  of  toll.  But,  the 
clause  goes  on  to  annex,  as  a  condition  precedent  to  any 
exemption,  that  the  party  claiming  it  shall  produce  a 
ticket,  denoting  that  the  toll  has  been  paid  on  that  day 
for  such  horses,  beasts,  or  other  cattle :  so  that  me  ticket 
which  is  to  be  shewn  to  the  collector  in  order  to  exempt  a 
party  from  the  payment  of  a  second  toll,  is  to  denote  only 
that  the  toll  has  been  paid  for  the  horses,  and  not  for  the 
carriage.  Still,  if  the  former  part  of  the  clause  is  to  be 
construed  literally,  the  production  of  the  ticket  will  not  ex- 
empt a  party  from  toll,  unless  he  repasses  with  the  same 
horses  drawing  the  same  caniage.  From  the  latter  part 
of  the  clause,  it  appears  that  the  legislature  contem- 
plated a  toll  upon  horses  only ;  from  the  former,  that  they 
contemplated  a  toll  upon  carriages.  Taking  the  whole 
together,  it  seems  very  doubtful,  whether  it  was  intended 
to  be  confined  to  cases  where  the  same  horses  repassed 
drawing  the  same  carriage,  or  not.  There  is,  however, 
one  other  clause,  which  shews  that  horses,  and  not  carri- 
ages, were  the  intended  subject  of  toll,  namely,  sec.  28, 
which  enables  the  trustees  to  compound  witb  any  person 
for  any  horses,  beasts,  or  cattle,  passing  on  the  roads,  for 
any  tolls  payable  for  the  same.    Considering,  therefore, 
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that  the  toll  was  origiaally  imposed  upon  hprses  drawings 
and  not  upon  carriages  drawn  ;  and  that  it  is  by  no  means 
clear  that  that  the  exemption  clause  was  intended  to  be 
confined  to  these  cases  only  where  the  same  horses  repassed 
drawing  the  same  carriage ;  we  think  the  general  role  of 
construction  applicable  to  these  acts  of  parliament  ongbt 
to  prevail,  and  consequently  that  no  second  toll  was  pay- 
able for  the  same  horses  repassing  the  same  day  drawing  t 
different  carriage,  the  property  of  the  same  person.  As, 
however,  it  does  not  sufBciently  appear  upon  the  face  of 
this  declaration,  that  the  plaintiff  passed  and  repassed  only 
once,  we  think  the  defendant  is  entitled  to  judgment;  bat, 
under  the  circumstances,  we  deem  it  proper  that  the 
plaintiff  should  be  allowed  to  amend  upon  payment  of 
costs. 


Judgment  accordingly. 


Chambers  and  others  v,  Williams  (a). 

A  Turnpike  AsSUMPSIT  for  money  had  and  received.    At  the  trial 
tolls,  1st,  on     the  plaintiffs  obtained  a  verdict,  damages  13/.  16s.,  sob- 

horsefi  draw-     :^^  ^^  ^j^^  opinion  of  this  Court  upon  the  followiner  case. 
ing  carnages;  •*  .  .  ® 

2nd,  on  car-  The  plaintiffs  were  the  proprietors  of  two  stage  coaches, 

wa|«)n^-  3r?  ^°®  ^^  which  travelled  daily  between   Birmingham  and 

on  horses  not  Liverpool,  and  the  other  travelled  daily  between  Liverpool 

4th,  onox&a  ^^^  Birmingham,  The  defendant  was  clerk  to  the  trustees 

&c. :  Provided  under  a  turnpike  road  act.     By  that  act  the  trustees  were 

that  everv  tm^t*— 

son  having        authorised  to  take  at  the  toll-gates  or  toll-bars  erected  by 

on  producing  W  Th**  ^^  ^^  decided  at  the  sittings  before  Easter  tenny  1826; 
a  ticket  de-        hut  from  its  similarity  to  the  two  preceding  cases,  it  was  thought  conve- 

noting  such       ntent  to  insert  it  here, 
payment, 

should  be  permitted  to  pass  and  repass,  once  in  the  same  day,  through  the  gates  men- 
tioned in  such  ticket,  with  the  same  hordes,  or  other  beasts,  coach,  or  other  carriage^ 
without  being  liable  to  any  additional  toll.  Where  the  same  horses  passed  and  repassed 
once  in  the  same  day,  drawing  different  cairiages  belonging  to  the  same  person  : — Hdd, 
that  only  one  toll  was  payable. 
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^  virtue  of  the  act»  on  every  day,  the  following  tolls: — ''For         ^^26. 
every  horse,  mule,  or  other  beast,  drawing  any  coach,  so- 
ciable, berlin,  or  other  such  like  carriage,  sixpence ;  for 
every  horse,  mule,  or  other  beast  drawings  any  waggon,    Williams. 
wain,  cart,  dray,  or  other  such  like  carriage,  sixpence ;  for 
every  four^-wheeled  carriage  fixed  to  any  waggon,  wain, 
dray,  cart,  or  other  carriage,  ninepence ;   for  every  two- 
wheeled  carriage  so  fixed,  sixpence ;  for  eveiy  horse,  or 
mule,  drawing  any  other  carriage,  of  whatever  name  or  de- 
scription, sixpence;   for  every  ox,  steer,  gale,  or  bull, 
drawing  any  carriage,  of  whatever  name  or  description, 
fourpence :  for  every  ass  drawing  any  carriage,  of  what- 
ever name  or  description,  twopence;  for  every  horse,  mule, 
or  ass,  laden,  or  unladen,  and  not  drawing,  one  penny ;  for 
every  drove  of  oxen,  cows,  or  neat  cattle,  tenpence  per 
score ;  and  so  in  proportion  for  any  greater  or  less  number ; 
and  for  every  drove  of  calves,  hogs,  sheep,  or  lambs,  five- 
pence  per  score,  and  so  in  proportion  for  any  greater  or 
less  number."    The  said  respective  tolls  were,  subject  to 
the  restrictions  in  that  act  contained,  to  be  demanded  and 
taken  before  any  horse,  mule,  or  other  beast,  coach,  wag- 
gon, cart,  or  other  carriage,  or  drove  of  oxen,  or  neat 
cattle,  calves,  sheep,  lambs,  or  swine,  should  be  permitted 
to  pass  through  any  toll-gate  erected,  or  to  be  erected,  or 
continued  upon  the  said  road  by  virtue  of  that  act ;  and 
upon  payment  of  any  of  the  said  tolls,  the  collector  or 
receiver,  was  required  to  deliver  gratis  to  the  person  pay- 
ing such  toll,  a  note,  or  ticket,  denoting  such  payment,  on 
which  note  or  ticket  should  be  named  and  specified  the 
several  toll-gates  freed  by  such  payment.     By  s.  28,  it 
was  enacted,  that  any  person  having  paid  the  said  tolls, 
on  producing  a  ticket  from  the  collector,  denoting  such 
payment,  should  be  permitted  to  pass  and  repass  once  in 
the  same  day,  through  the  toll-gates  mentioned  in  such 
ticket,  with  the  same  horses,  mules,  or  other  beasts,  coach, 
waggon^  cart,  or  other  carriage,  or  drove  of  oxen,  or  neat 
cattle,  calves,  sheep,  lambs,  or  swine,  without  being  sub- 
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1826.        ject  or  liable  to  any  additional  toll  for  so  doing ;  and  that 
Q^"^^        ^0  person  should  be  permitted  to  pass  a  subsequent  time 
V.  in  any  one  day,  with  the  same  cattle,  through  any  of  the 

toll-gates  aforesaid,  until  he  should  pay,  for  e^ery  such 
subsequent  time  of  passing  through  such  toll-gates  the 
same  day,  the  tolls  by  that  act  authorised  to  be  taken. 
Four  of  the  plaintiff's  horses,  drawing  one  of  the  said 
stage  coaches  in  its  way  from  Birmingham  to  Liverpool, 
conveying  passengers  and  parcels  for  hire,  driven  by  the 
plaintiff's  coachman,  passed  about  three  o'clock  ih  the 
afternoon  of  every  day  through  one  of  the  toll-gates  erected 
by  virtue  of  the  act ;  and  about  nine  o'clock  in  the  ewi- 
ing  of  every  same  day,  the  same  four  horses,  driven  by  the 
same  coachman,  repassed  through  the  same  gate,  diawing 
the  other  of  the  said  stage  coaches  in  its  way  from  lAver^ 
pool  to  Birmingham,  conveying  other  passengers  and  par- 
cels for  hire.  The  collector  at  the  said  gate  demanded  a 
second  toll  of  sixpence  for  each  of  the  said  four  hcMses 
upon  their  repassing  through  such  gate ;  which  demand 
the  plaintiffs  have  resisted,  but  have  been  compelled  to 
pay,  and  have  accordingly  paid  the  money  so  demawfed 
by  the  collector  at  the  said  gate,  amounting  to  13/.  16t., 
after  protesting  against  the  same. 

This  case  was  argued  by  Cros$,  Serjt.,  for  the  plaintifis, 
and  Cottingham,  for  the  defendant. 

Bay  LEY,  J. — ^The  act  of  parliament  in  this  case  im-' 
poses  the  toll  universally  upon  horses  drawing  carriages, 
except  only  where  a  carriage  is  fixed  to  a  waggon.  It  im- 
poses different  tolls  upon  horses  drawing  different  descrip- 
tions of  carriages,  and  it  contains  one  general  exempting 
clause,  applicable  to  all  the  cases  comprised  in  the  enact- 
ing clause.  There  is  a  great  want  of  precision  in  the 
exempting  clause ;  but  as  the  toll  in  this  case  must  be 
payable,  if  payable  at  all,  in  respect  of  horses  drawing,  I 
think  the  general  rule  of  construction  applicable  to  these 
acts  of  parliaments  ought  to  prevail,  and  consequently. 


Chambers 


HILARY  T£RM,  SIXTH  AND  S£VENTH  GEO.  IV.  845 

that  no  second  toll  is  payable  for  the  same  horses  repass-  1926. 
ing  with  a  different  carriage.  If  the  firamers  of  the  act  in- 
tended that  a  second  toll  should  be  payable  in  snch  cases,  ^/ 
they  should  have  taken  care  to  have  expressed  that  inten-  Williams. 
tion  in  plain  and  unambiguous  language.  Looking  at  the 
exempting  clause  alone,  it  certainly  appears  that  the  legis- 
lature contemplated  a  toll  upon  carriages,  and  not  upon 
horses ;  but  the  toll  imposed,  is,  with  the  exception  I  have 
mentioned,  in  fact  a  toll  upon  horses :  and  the  exempting 
clause  must  be  construed  together  with  the  enacting  clause. 
Construing  both  clauses  together,  and  adverting  to  the 
rule  of  construction  which  has  been  applied  to  similar  acts 
of  parliament,  where  the  toll  has  been  imposed  upon  horses 
drawing,  and  where  there  has  been  a  general  clause  of 
exemption  applicable  botfi  to  horses  and  carriages ;  I 
think  it  extremely  doubtful,  whether  the  legislature  in- 
tended to  impose  a  second  toll  upon  horses  repassing  the 
same  day  with  a  different  carriage  :  and  that  being  so,  we 
are  bound  to  lean  to  that  construction  which  will  have  the 
effect  of  relieving  the  public  from  a  burthen.  Loafing  v. 
Stone  (a),  is  distinguishable  from  the  present  case,  because 
there  the  word  ''  carriage"  must  have  been  wholly  rejected 
from  the  clause,  unless  a  second  toll  was  payable :  but  here 
a  toll  IS,  in  certain  cases,  imposed  upon  carriages,  and  the 
word  ''  carriage  *'  in  the  exempting  clause  may  operate  as 
applicable  to  those  cases. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Judgment  for  the  plaintiffs. 


(a)  Ante,  vol  iii.,  797.     2  B.  &  C.  515, 
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Bell  v.  Smith  and  others.    (In  error). 


A.,  B.,  C,  X  HIS  was  an  action  on  a  policy  of  insurance,  for  a  total 
pU)yabwSer  ^^^  ^P^^  goods,  on  board  the  ship  Friendship,  lost  by 
to  effect  a  perils  of  the  sea.  Interest  averred  to  be  solely  m  peraons 
suranceon  named  Artiet,  Gibbf  Robertson,  and  Wimble.  Plea,  the 
goodsonboani  general  issue.    At  the  trial  before  Burrough,  J-,  at  the 

a  certain  ves-      ...  .     . 

sel,  and  upon  sittings  in  London,  after  Trinity  term,  1824,  the  plaintiffi 
a  loss  happen-  j^^  ^j^^  action  below,  after  the  usual  proof,  adduced  evidence 

mg,  an  action  r        ' 

was  brought  in  to  shew,  that  Arnet,  Gibb,  Robertson,  and  Wimble,  at  the 
name^gidnst  ^^^  ^^  subscribing  the  policy,  and  from  thence  and  until 
the  under-  the  time  of  the  loss  averred,  were  interested  in  the  goods 
evidencebeiog  assured,  and  that  the  policy  was  effected  thereon  to  and 

necessary  to     gj,.  ^Yieix  use  and  benefit,  and  on  their  account.      The 

the  mainte- 

nance  of  the      plaintiffs  then  tendered  Amet,  one  of  the  parties  above- 

ordeMo render  '^^^°^®<^>  ^^^  examination  as  a  witness.  It  being  objected 
himself  com-  that  he  was  incompetent,  on  the  ground  of  interest,  the 
cutes  a  release  plaintiffs  produced  a  deed-poll,  which  had  been  executed 
to  the  broker,    ]^y  Arnet  before  the  commencement  of  the  action,  whereby 

for  a  nominal  .  . 

consideration,  he  released  to  the  plaintiffs  ''ail  actions,  claims,  &c., 

to  him7or ^th^  whicb  he  had,  or  might  have,  against  them,  by  reason  of 

money  to  be  the  said  policy  of  insurance,  or  for,  or  on  account  of  any 

Sie*acUon  ^^  monies  to  be  recovered  by  them  from  the  underwriters." 

and  after  ac-  The  plaintiffs  also  gave  in  evidence  an  indenture  dated 

he  conveys  all  ^l^h  June,  1822,   [which  was  executed  after  the  com- 

his  interest  m  mencement  of  the  action],  and  made  between  Amet,  Gibb, 

the  policy  to  •"  .       «.     #. 

X.,  and  A.,       Robertson,  and  Wimble,  of  the  first  part;  the  plaintiflts  of 

coMide^ra^^^  *^  second  part ;  and  Lachlan  and  Robertson  of  the  third 
having,  with  part :  whereby,  [after  reciting  that  the  plaintiffs  had 
previously  ex-  effected  the  policy  in  question,  and  that  Amet,  Gibb,  JSo- 
ecuted  a  bond  bertson,  and  Wimble  were  the  persons  interested  in  it :  that 

of  indemnity  .  , 

to  the  broker    actions  had  been  commenced  in  the  names  of  the  plain* 

for  the  coit$  of 

the  action :— Held,  on  error,  that  A.  was  still  liable  for  costfl  to  the  attorney  who 

brought  the  action,  and  was  therefore  an  incompetent  witness. 

Semb/ey  that  the  machinery  resorted  to  for  the  purpose  of  making  A.  a  competent 
witness,  amounted  to  maintenance. 
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tiffs ;  that  Arnet  had  executed  the  deed-poll  before  men-         1826. 
tioned ;  that  the  plaintiffs  being  desirons  of  an  indemnity 
against  the  costs  of  the  actions,  the  court  of  Common 
Pkas  had  ordered  Arnet,  Gibb^  Robertson    and  Wimble 
to  indemnify  the  plaintiffs,  they  giving  up  all  claim  upon 
the  assured  for  such  costs ;  and  that  Laehlan  and  Robert- 
son  had  agreed  to  enter  into  the  covenants  thereinafter 
contained,  and  the  plaintiffs  had  agreed  to  accept  such 
indemnityi  and  release  the  assured  of  aU  claim  on  account 
of  such  costs],  it  was  witnessed,  '^  that  in  consideration 
of  the  assignment  thereinafter  made  by  the  assured,  and 
of  10«.  paid  by  the  plaintiff,  they,  Laehlan  and  Robert- 
son, covenanted  to  indemnify  the  plaintifis  against  all  costs 
of  the  said  actions ;  and  further,  that  in  consideration  of 
lOs.  paid  by  the  assured  to  the  plaintiffs,  they  released  the 
assured  from  all  claims  on  account  of  such  costs ;  and  the 
assured,  in  consideration  of  lOs.,  did  assign  to  Laehlan  and 
Robertson  all  their  right,  title,  and  interest,  of,  in,  to,  and 
under  the  said  policy  of  assurance,  and  all  benefit  to  be  de- 
rived therefrom,  for  their  own  proper  use  and  benefit;  and 
that  all  monies  to  be  recovered  in  the  said  actions  should  be 
received  for,  and  on  account  of  Laehlan  and  Robertson, 
and  for  their  own  exclusive  use  and  benefit."    Upon  the 
production  of  these  instruments,  Arnet  was  examined  on 
the  voir  dire,  and  he  stated,  that  at  the  time  of  the  voy-  - 
age  mentioned  in  the  declaration,  he  was  interested  in  the 
ship  and  goods ;  that  the  accounts  of  the  concern  had  not 
been  settled,  and  were  still  open,  but  that  he  did  not  know 
of  any  debts  outstanding  from  the  concern ;  that  the  plains- 
tiffs  were  agents  for  him  and  the  other  part-owners  in 
effecting  the  policy,  and  that  it  was  effected  on  their  ac- 
count.    The  objection  to  Amefs  competency  being  over- 
ruled by  the  learned  Judge,  he  was  admitted  and  examined 
as  a  witness  for  the  plaintiffs.     The  jury  found  their  ver- 
dict for  the  plaintiffs  ;  whereupon  the  defendants  below 
tendered  a  bill  of  exceptions,  which  being  sealed  by  the 
learned  Judge,  the  record  was  removed  into  this  Court  by 
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1826.        writ  of  error,  and  the  question  was,  whether  Amei  was  a 
*^^^^'      competent  witness  on  the  trial  below. 

«   St^n-B.  Campbellf  for  the  plaintiff  in  error.     It  is  submitted, 

that  Arnet  was  an  incompetent  witness,  on  three  grounds, 
— Ist^  He  was  substantially  a  party  on  the  record ; — 2od, 
he  bad  a  direct  interest  in  the  event  of  the  suit ; — ^and,  3rd, 
the  verdict,  if  obtained  for  the  plainti&,  might  be  given  in 
evidence  at  any  future  time,  either  for  or  against  him.    If 
all,  or  any, of  these  propositions  can  be  made  out,  the 
plaintiffs  in  error  will  be  entitled  to  a  venire  de  novo. 
First,  Arnet  was  substantially  a  paicty  on  the  reeord.    He 
was  one  of  the  assured,  and  the  policy  was  effected  for  his 
benefit,  and  that  of  the  other  parties  interested  with  him. 
Although  principals  may  not  be  disclosed  at  the  time  of 
entering  into  a  contract  of  this  nature,  yet  they  may  at 
any  time  disclose  themselves,   and  assert  their  rights. 
Here  the  policy  was  effected  by  the  defendants  in  error,  as 
agents  for  Arnet  and  the  other  persons  jointly  interested 
with  him.    The  brokers  had  no  interest  in  the  contract, 
and  therefore  it  was  competent  for  Arnet  to  disclose  him* 
self  *as  a  principal ;  and  it  is  clear,  that  in  such  a  case,  if 
an  action  had  been  brought  in  the  names  of  himself  and 
his  co-assured,  the  brokers  might  have  been  called  as  wit- 
nesses in  support  of  the  action.     The  cases  of  Bell  v. 
Ansley  (a),  and  Smith  v.  Lyon  (6),  establish,  that  where  a 
person  is  substantially  the  plaintiff  on  the  record,  and 
the  person  for  whose  benefit  the  action  is  brought,  and 
is  himself  the  contracting  party,  he  is  to  be  treated  as 
the  real  plaintiff.     Now  here,  Arnet  is  one  of  the  con- 
tracting parties,  and  it  is  for  his  benefit,  as  well  as  that 
of  his  co-assured,  that  the  action  is  brought ;  therefore  he 
is,  virtually,  one  of  the  parties  to  the  record.    This  action 
is  brought  in  the  names  of  the  brokers,  because  the  policy 
was  effected  in  their  names ;  but  that  makes  no  difference, 
if  it  appears,  as  here,  that  Arnet  was  one  of  the  persons 

(a)  16  East,  141.  (6)  3  Campb.  465. 
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directly  interested ;  and  eonseqiiently,  he  cannot  be  called  1826. 
-as  a  witness.  It  is  upon  this  principle,  that  the  lessor  of  the 
plaintiff  in  ejectment  is  treated  as  a  real  plaintiff,  and  for 
that  reason  cannot  be  called  as  a  witness  for  the  defendant ; 
and  for  the  like  reason  he  cannot  be  permitted  to  give  evi- 
dence for  the  plaintiff,  Fenn  v.  Granger  (a).  There  it  was 
held,  that  in  ejectment- on  the  several  demises  of  two  per- 
sons, although  the  evidence  shews  the  title  to  be  ex- 
clusively in  one  of  them,  the  other  cannot  be  compelled  to 
be  examined  as  a  witness  for  the  defendant.  Then,  se- 
condly, Amet  had  a  direct  interest  in  the  event  of  the 
suit,  because,  if  by  means  of  his  evidence  his  co-assured 
recovered  a  verdict,  the  fruits  of  that  verdict  would  be  ap- 
plicable in  dtschai^e  of  the  debts  of  the  concern,  and  he 
would  thereby  be  released  from  liability  to  contribution. 
Probably  the  assignment  to  Lachlan  and  Robertson  will 
be  reUed  upon,  on  the  other  side,  as  shewing  that  he  can 
have  no  interest  in  the  result  of  the  suit;  but  as  the  assign-* 
ment  was  executed  whilst  the  action  was  depending,  it  can 
have  no  operation  in  the  present  case ;  and  assuming  it  to 
be  a  valid  assigmnent  on  the  face  of  it,  still  LachUm  and 
Robertson  would  be  accountable,  in  equity,  to  Amet,  for 
any  surplus  in  their  hands  after  discharging  all  the  liabili- 
ties of  the  concern.  He  has,  therefore,  still  an  interest, 
notwithstanding  the  assignment.  To  make  the  assignment 
available  at  all,  Arnei  should  have  executed  a  release  of 
all  surplus  funds.  But  independently  of  this,  he  has  still 
an  interest  in  the  result  of  the  suit,  as  respects  his  liabihty 
for  costs ;  for  if  the  brokers  in  whose  names  the  action  is 
brought,  should  be  unable  to  pay  the  costs,  the  attorney 
employed  would  have  a  right  to  maintain  an  action  against 
the  assured,  they  being  the  persons  for  whose  benefit  the 
original  action  was  brought.  For  instance,  if  an  attorney 
is.  employed  to  bring  an  action  in  one  man's  name,  and 
that  person  is  unable  to  pay  the  costs,  the  attorney  would 
have  his  remedy  against  the    person  really  interested. 

(a)  3  Camp.  177. 
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1826.  [Abbot,  C.  J.  Have  you  any  instance  to  that  effect?] 
There  is  no  decided  case  upon  the  point,  but  upon  {Nrinci- 
ple  it  would  seem  clear,  that  the  attorney  originally  em- 
ployed, would  have  his  remedy  against  Amet,  and  his 
co-assured,  for  the  costs  of  the  action.  (Upon  the  third 
point,  the  Court  told  Campbell  he  might  reserve  his  argu- 
ment, intimating  that  they  would  hear  the  other  side  upon 
the  first  two  points). 

Parke,  contrsl.  First,  it  is  submitted  upon  this  bill  of 
exceptions,  that  Amet  cannot  be  treated  as  substantially 
a  party  on  the  record ;  and  second,  that  it  does  not  appear 
that  he  has  such  an  interest  in  the  event  of  the  suit,  as 
will  prevent  him  from  being  a  witness.  It  is  not  disputed 
that  the  le^or  of  the  plaintiff  in  an  action  of  ejectment  is 
an  incompetent  witness,  but  the  express  ground  of  objec- 
tion to  his  competency  is,  that  he  is  the  real  plaintiff  on 
the  record.  But  an  action  on  a  policy  of  insurance  diSen 
materially  from  an  action  of  ejectment,  because,  although 
a  party  may  be  named  in  a  policy,  yet  he  may  hare  no 
interest  in  the  subject  insured.  The  object  of  introducing 
the  names  of  the  apparent  assured  into  the  declaration, 
was  to  shew  that  this  was  not  a  wager  policy,  but  a  mat* 
ter  of  ordinary  occurence.  It  does  not  theref<Mre  fdlow, 
because  the  name  of  Arnet  is  introduced  as  one  of  the 
persons  in  whose  names  the  policy  was  effected,  that  he  is 
a  party  to  the  record.  Suppose  the  case  of  goods  insured 
and  sold  together  with  the  policy,  it  would  be  necessary 
for  the  party  really  interested  in  such  case,  in  declaring 
upon  the  policy,  to.  set  out  the  names  of  the  persons  by 
whom  the  policy  was  effected.  In  such  case,  could  it  be 
contended  that  the  parties  so  named,  would  have  such  an 
interest  as  plaintiffs  on  the  record,  as  to  render  them  in- 
competent witnesses  ?  The  question  here  is,  whether  at 
the  time  of  giving  his  evidence,  Amet  had  any  interest  in 
the  suit ;  for  it  has  been  decided,  after  much  consideration, 
in  Norden  v.  Williamson  (a),  that  the  mere  circumstance 

(o)  1  Taunt.  378. 


HILARY  TERM,    SIXTH  AND  SEVENTH  GEO.  IV.  861 

of  a  person  being  a  party  to  tbe  record,  does  not  of  itself  i823. 
render  him  an  incompetent  witness,  unless  be  is  exa- 
mined in  support  of  his  own  interest.  If,  therefore,  it  can 
be  established  that  Amei  had  no  personal  interest  at  the 
time  of  his  examination,  be  was  a  perfectly  competent 
witness,  even  assuming  bim  to  be  a  party  on  tbe  record. 
Then  had  he  any  interest  at  the  time  he  came  to  be  exa- 
mined ?  It  is  clear  that  he  had  not ;  for  by  executing  the 
deed-poll,  he  had  divested  himself  of  all  interest  in  the 
beneficial  result  of  the  action.  In  what  situation  did  he 
standi  after  executing  the  deed-poll?  He  released  the 
plaintiffs  of  all. claim  upon  the  fruits  of  the  action ;  and 
that  would  prevent  him  from  reaping  any  benefit,  either  at 
law  or  in  equity,  from  the  damages  which  would  be  reco- 
vered. But  then  it  is  said,  that  he  has  an  indirect  inte- 
rest, because,  if  the  plaintiffs  should  recover,  he  will  be 
benefited  by  the  discharge  of  partnership  debts,  to  which 
he  would  be  otherwise  liable,  the.  partnership  accounts 
being  unsettled.  But  that  is  not  the  effect  of  the  deed-poll, 
because,  according  to  the  plain  import  of  that  instrument, 
it  is  Amefs  interest  that  the  verdict  should  be  found  for 
the  defendants,  rather  than  the  plaintiffs;  for  if  in  the 
result  the  verdict  should  be  adverse  to  the  plaintiffs,  he 
would  be  liable  in  equity  to  make  good  tbe  share  which 
he  had  released  to  his  co-assured.  It  is  only  in  the  event 
of  the  plaintiff  succeeding,  that  he  could  be  at  all  bene- 
fited in  the  way  suggested;  but  upon  the  examination  of' 
AtTiet  on  the  voir  dire,  it  appeared  there  were  no  outstand* 
ing  debts  to  which  the  fruits  of  the  action  would  be  appli- 
cable. In  order  to  shew  that  Amet  was  incompetent,  it 
must  be  established,  that  he  had  a  direct  interest  at  the 
time  of  his  examination*  This  cannot  be  left  to  mere  sur- 
mise or  inference,  but  must  be  matter  of  direct  proof.  The 
release  completely  does  away  with  all  direct  interest  which 
he  might  have  had ;  and  as  to  any  indirect  interest,  that 
does  not  affect  his  competency,  but  only  goes  to  his  credit, 
[fioy/iey,  J.     Another  view  in  which  this  point  may  be 
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1826.  considered,  is  this : — ^Here  is  a  mail  wlio  has  a  pdiej 
of  insurance^  on  whicjh  he  knows  he:cannot  reoover  in 
his  own  name,  and  cannot  recover  at  all,  unlesa  he 
himself  becomes  a  witness.  He,  therefore,  sells  his  in* 
terest  in  the  policy  to  somebody  else,  and  gets  a  price 
for  it,  which  he  cooid  not  otherwise  obtain,  and  then 
tenders  his  evidence  in  order  to>  enforce  the  policy.  Is  not 
that  something  like  champerty  ?]  As  to  Amet's  liabifity 
for  costs,  that  must  depend  entirely  upon  the  question, 
who  retained  the  attorney.  Now,  looking  at  the  bill  of 
exceptions,  there  does  not  appear  to  have  been  a  wioid 
asked  upon  the  voir  dire,' as  to  his  liabilily  to  costs,  or  by 
whose  direction  this  action  was  brought.  This  objection, 
therefore,  has  no  foundation,  and  the  Court  cannot  sor- 
mise  a  di£Biculty  where  none  is  founded  on  fkct.  As  to  the 
point  suggested  by  the  Court,  supposing  a  person  has  a 
right  to  assign  over  a  right  of  action  to  somebody  else^ 
there  may  be  a  question,  whether  that  is  mainteaance  or 
not ;  but  that  question  does  not  arise  in  the  present  case, 
the  only  point  being,  whether  Amet  was  an  incompetent 
witness  at  the  time  of  the  trial.  The  contrivance  alluded 
to  by  the  Court  (though  it  may  be  punishable),  does  not 
go  to  his  competency,  but  simply  to  his  credit  as  a  witness. 
Whatever  suspicion  may  be  excited  as  to  the  conduct  of 
this  transaction,  the  Court  can  only  look  to  the  legal  effect 
of  it;  and  if  the  legal  effect  be  to  remove  all  immediate 
interest,  then  Amet  was  a  competent  witness. 

Campbell,  in  reply,  was  stopped  by  the  Court. 

Abbott,  C.  J. — I  am  of  opinion  that  Amet  was  not,  in 
the  present  case,  a  competent  witness.  There  is  no  doubt 
that  he  was  originally  the  substantial  plaintiff  to  the  suit, 
although  not  so  in  name ;  and  we  are  not  to  be  very  astute 
to  give  effect  to  that,  which  makes  the  real  plaintiff  a  wit- 
ness. The  action  being  brought  for  his  benefit,  and  that 
of  the  other  persons  interested  in  the  goods,  although  in 
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the  names  of  the  brokers  who  had  efieeted  the  poUcy,  it  issa. 
must,  until  the  contrary  be  shewn,  be  presamed  that  the 
action  is  brought  by  him,  and  by  his  aathority;  for  we  are 
not  to  assume  that  it  was  brought  by  the  authority  of  per- 
sons having  no  interest,  rather  than  by  the  authority  of 
those  who  were  directly  interested.  Now,  if  the  action 
was  brought  by  him,  or  under  his  authority,  whether  ex* 
pressly  or  impliedly  given  to  the  attorney,  nothing  that 
has  been  done  in  this  case  can  deprive  the  attorney  who 
brought  the  action,  of  his  right  to  recover  the  costs  against 
Ameif  as  well  as  the  othe^  persons  interested.  The  ma- 
chinery, notwithstanding  the  contrivances  resorted  to,  has 
left  that  objection  open  to  his  competency.  Upon  that 
ground  alone,  without  adverting  to  any  others,  we  are 
warranted  in  saying,  that  Amet  had  such  a  direct  interest 
in  taking  care  that  the  verdict  should  pass  for  the  plain- 
tiffs, that  he  was  an  incompetent  witness  upon  the  trial  of 
this  cause.  I  am  therefore  of  opinion,  that  a  venire  de 
novo  must  be  awarded. 

Batlby,  J. — I  am  entirely  of  the  same  opinion*  In 
this  case  the  nominal  plaintifis  on  the  record,  effected  the 
policy  of  insurance  in  the  character  of  agents.  They  had 
no  interest  of  their  own,  and  the  suit  was  not  originally 
brought  to  enforce  any  right  which  they  possessed.  The 
persons  substantially  interested,  are  Arnet  and  others,  and 
I  think  there  is  abundant  proof  to  shew  that  the  action 
was  originally  commenced,  not  at  the  instance  of  the  no- 
minal plaintiffs,  but  of  those  persons  who  were  substan- 
tially interested  in  the  subject  of  insurance.  It  appears 
from  the  documents  under  the  hand  otAmet,  and  the  other 
parties  jointly  interested  with  him,  that  the  names  of  the 
plaintiffs  had  been  merely  used  in  the  action.  That  would 
shew,  that  they  had  been  used,  not  for  their  benefit,  bnt 
for  the  benefit  of  those  who  were  really  interested. .  It 
appears,  also,  that  the  nominal  plaintiffs  made  an  applied" 
tion  to  the  Common  Pleas,  in  order  that  they  might  be 
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1826.        indemnified  against  the  costs  of  the  action,  and  accord- 
ingly that  Court  made  an  order  in  the  cause,  that  the  as- 
sured should  indemnify  them.    It  seems  to  me,  theref<Mre, 
to  be  very  plain,  ^at  the  action  was  not  brought  by  the 
plaintiffs  in  whose  name  it  was  commenced,  but  substan- 
tially by  the  assured.     Now,  as  it  was  brought  by  the 
assured,  in  what  situation,  in  the  first  place,  would  the 
attorney  be  ?    If  an  order  is  given  by  any  one  of  these 
parties,  they  being  all  jointly  interested,  that  one  having 
right  to  use  the  names  of  all,  the  attorney  would  be  jiUtified 
in  considering  himself  as  acting  upon  the  general  security 
of  all,  unless  there  is  some  special  bargain  made  to  the 
contrary  upon  the  subject ;  and  in  the  absence  of  such  a 
bargain,  we  are  not  at  liberty  to  assume  t|)tat  it  took  place. 
It  appears  to  me,  therefore,  that  on  that  ground,  Amei  has 
such  a  direct  interest  in  discharging  his  own  liability  for 
costs,  as  to  render  him  an  incompetent  witness*    But  I 
think  it  is  impossible  to  consider  him  as  a  competent  wit- 
ness, fi>r  a  much  stronger  reason.  .  The  action  was  origi- 
nally brought  at  the  instance  of  Arnet,  and  his  co-assured. 
It  is  then  found  that  there  is  not  sufficient  evidence  to  sup- 
port the  action,,  and  thereupon  the  parties  resort  to  a 
description  of  machinery  which  militates  against  the  doc- 
trine of  the  assignment  of  choses  in  action,  and  which 
is  calculated  to  produce  all  the  mischiefs  which  the  doctrine 
of  maintenance  and  champerty  is  calculated  to  produce. 
The  first  thing  done  is,  that,  without  consideration,  as  far 
as  we  can  see,  Arnet  releases  the  nominal  plaintifi  of 
all  his  interest  in  the  policy  of  insurance  which  is  the 
subject  of  the  action.    Is  that  found  sufficient  ?     Finding 
that  it  is  not,  and  feeling  that  the  action  could  not  be 
maintained,  unless  he  could  be  considered  in  the  light  of  a 
disinterested  person  unconnected  with  the  transaction,  the 
expedi^it  is  then  resorted  to,  of  conveying  to  Jjochlan  and 
Robertion,  all  his  interest  in  the  policy,  for  the  valuMe 
consideration  of  IO5.    Now,  if  a  case  of  maintenance  or 
champerty  were  put,  can  a  stronger  one  than  this  be  sug- 
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gested?  Here  is  an  action  brought  by  several  persons  i826. 
originally  interested,  and  as  it  cannot  be  sustained  for 
want  of  evidence,  one  of  those  persons,  who  would  be  con- 
si^dered  as  an  interested  witness  in  the  first  place^  releases 
all  his  claim  to  the  persons  who  are  the  nominal  plaintiffs, 
and  afterwards  assigns  his  interest  to  his  co- partners,  for  a 
mere  nominal  consideration.  Upon  what  principle  is  the 
doctrine  of  maintenance  considered  as  illegal  ?  Because,  as 
laid  down  in  all  the  books,  it  encourages  suits,  and  in- 
duces parties  to  go  on  with  actions  which  could  not  other- 
wise have  been  supported.  Now  this  was  the  very  object 
of  the  machinery  in  question,  for  these  deeds  amount  to  an 
acknowledgment,  that  without  the  testimony  of  Ametf  the 
action  could  not  be  maintained ;  and  it  is  impossible  for 
any  person  to  shut  his  ejres  against  the  conviction,  that 
this  scheme  was  merely  the  result  of  machinery  and  con- 
trivance. On  these  grounds  it  appears  to  me,  that  it 
would  work  great  mischief,  if  we- were  to  hold  that  Amet  is 
a  competent  witness.  Mr.  Parke  says,  "  let  these  parties 
be  punished,  if  this  be  the  result  of  machinery  and  contri- 
vance ;'^  but  it  seems  to  me,  that  one  mode  of  punishment 
is  to  eay,  that  a  verdict  obtained  by  such  means,  shall  not 
be  of  any  avail. .  I  am  of  opinion,  therefore,  that  Arnet 
ought  not  to  have  been  received  as  a  witness. 

HoLROYD,  J. — I  am  of  the  same  opinion.  The  express 
object  of  the  assignments  certainly  was  to  support  the 
action  by  means  which  were  clearly  unlawful.  It  appears 
to  me,  that  Amet,  and  his  co*assured,  were  really  parties 
to  the  action,  and  this  is  to  be  collected  from  the  face  of 
the  record  itself.  Being,  therefore,  really  a  party  to  the 
action,  he  was  originally  incompetent,  on  the  general  prin- 
ciple of  law,  that  no  person  shall  be  a  witness  in  his  own 
cause ;  and  I  am  of  opinion,  that  he  could  not  get  rid  of 
that  incompetency  by  the  means  resorted  to.  The  decla- 
ration states  the  action  to  be  brought  on  a  policy  of  insur- 
ance, made  by  the  nominal  plaintiffs,  as  agents ;  and  that 
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1826.  Amet,  and  his  co-adsured,  wlsre  at  the  time  of  making  the 
poUcy,  and  thence  until,  and  at  the  time  of  the  loss,  inter- 
ested in  the  goods ;  and  that  the  policy  was  made  to  and 
for  their  use  and  benefit^  and  on  their  account.  It  like- 
wise states,  that  the  loss  of  the  property  for  which  the 
action  is  brought,  was  a  total  loss  to  them*  On  the  &ee 
of  this  declaration,  therefore,  Ameif  and  his  oo^partnen, 
were  the  parties  really  interested,  and  the  plaintiffs  are 
only  nominal  persons.  Without  any  thing  m(^  the  re- 
cord itself  shews,  that  the  nominal  plainti£b  would  hsre 
to  pay  oyer  the  damages  recovered  to  the  assured,  and  u 
Arnet  is  one  of  the  persons  interested,  he  is  prunfl  fuk  an 
incompetent  witness.  But  eren  if  this  were  not  so,  it  ap- 
pears that  the  action  was  afterwards  adopted  hj  And 
and  his  co-partners,  because  upon  the  application  of  the 
nominal  plaintiffs  to  C,  P.  to  be  indemnified,  he  and  his 
co-partners  actuaUy  gave  the  plaintiffs  an  indemni^.  By 
doing  so»  he  adopted  the  action,  and  became  Uable  to  the 
attorney  for  the  costs  of  what  had  been  done  throogh  the 
medium  of  his  agents.  The  attorney  is  an  officer  of  the 
Court,  and  upon  the  general  principle  of  law,  ^rji£^,aiidhis 
co-assured,  would  be  responsible  to  him  for  the  costs.  It 
is  true,  thtit  without  a  special  authority,  or  a  special  credit 
pledged,  they  might  not  otherwise  be  liable ;  but  it  is  for 
them  to  shew,  where  it  appears  that  they  were  the  princi- 
pals, and  had  adopted  the  action,  that  they  would  not  be 
respoAsible.;  I  am,  therefore,  of  opinion,  that  as  Arut 
was  at  all  events  liable  to  the  claim  of  the  attorney  for 
costs,  he  was  an  incompetent  witness. 

LiTTLEDALE,  J. — I  am  also  of  the  same  opinion.  With 
respect  to  the  case  of  a  lessor  of  the  plaintiff  in  ejectmoit, 
it  is  clear,  that  if  a  verdict  went  against  him,  he  would  be 
liable  to  costs  at  the  instapce  of  the  defendant;  and  though 
I  do  not  go  the  length  of  sa[ying,  tha(  Arnet  is  to  be  con- 
sidered as  actually  a  party  to  the  record,  yet  he  was  so  in 
effect,  and  stood  in  the  same  situation  as  to  liability  for 
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costs,  as  if  he  actaally  were  so,  and  on  that  ground  would  be 
an  incompetent  witness.  It  appears  by  the  recitals  in  the 
indentures,  that  the  policy  of  insurance  was  effected  in  the 
names  of  the  plaintifis,  as  agents  for  Arnet,  and  his  co- 
assured,  and  therefore,  as  the  action  is  brought  for  the 
benefit  of  the  latter,  it  is  manifest  that  they  have  a  direct 
interest  in  the  result,  though  the  action,  in  point  of  form, 
is  brought  in  the  name  of  the  brokers.  Perhaps  the  exa- 
mination of  Amet  on  the  Voir  dire,  did  not  go  far  enough 
in  ascertaining  whether  he  was  or  was  not  liable  for  costs ; 
but  I  am  clearly  of  opinion,  that  these  deeds  do  not  dis^ 
charge  his  liability  to  the  attorney  for  costs ;  and  as  he  had 
an  interest  to  that  extent,  he  certainly  was  not  a  competent 
witness. 

Venire  de  novo  awarded. 


The  Kino  v.  The  Justices  of  Surrey. 

J.  HIS  was  a  rule  nisi  for  a  mandamus  to  the  Justices  of      Where  the 
Surrey  assembled  iti  quarter  sessions,  commanding  them  jlj^a^g^^^" 
to  confirm  an  order  made  at  a  special  sessions,  under  the  session  for 
authority  of  66  Geo.  3,  c.  68,  s.  2,  for  diverting  and  turn-  S^^  to  diTerT'a 
ing  a  certain  part  of  a  public  footway,  called  the  Bishop's  public  foot- 

--7  ...  .       -  .  r     r    r       I     t    .       1  -  ^^Jf  under  55 

Walk,  situate  m  the  pansh  of  Lambeth,  m  the  county  of  Geo.3,  c.  68,  s. 

Surrey.    On  moving  to  confirm  the  order  of  special  ses- .  ^»  ^  served 
JO  r  on  the  justices 

sions  (against  which  there  was.  no  appeal),  it  appeared  that  of  the  district 
the  notice  of  holding  the  special  sessions  had  been  served  trates^c^^^' 
upon  the  justices  of  the  district,  by  the  magistrate's  clerk,  &n<i  not  hy  the 
and  not  by  the  high  constable;   whereupon  the  quarter  -!.H^id^that 
sessions  refused  to  confirm  the  order,  being  of  opinion  that  ^®  proceeding 

was  irreg^ular. 

the  notices  should  have  l^n  served  by  the  high  constable. 
The  question,  upon  reference  to  the  13  Geo.  3,  c.  78,  s.  62, 
and  66  Geo.  3,  c.  68,  s.  2,  was  who  was  the  proper  officer 
by  whom  the  notices  of  holding  the  special  session  for 
diverting  the  way  ought  to  be  served. 

3  k2 
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]82d.  Nolan  and  Bametcall,  shewed  cause  against  the  nile. 

rj^*jr^      The  proper  officer  to  serve  the  notice  of  holding  the  spe- 
V.  cial  session  is  the  high  constable,  in  this  instance.    By  55 

QfSvMY^  Geo,  3,  c.  68,  s.  2,  the  order  for  diverting  a  pnUic  foot- 
way or  bridleway,  is  to  be  made  at  a  special  session  con- 
vened for  that  purpose.    The  questicm  then  is,  how  thn 
special  session  is  to  be  convened.     With  a  view  to  this 
question,  recourse  must  be  had  to  the  General  Highway 
Act,  13  Geo.  3,  c.  78,  s.  61 ;  for  in  Rex  v.  Justices  of  Wor- 
cestershire (a),  it  was  held,  that  that  statute  was  ai^licabk 
to  proceedings,  by  order  of  two  justices^  under  65  Geo.  3, 
c.  68,  s.  2.    Now  by  s.  61,  it  is  declared  to  be  lav^ful  ''fiar 
any  two  or  more  justices  of  the  peace,  within  their  reflec- 
tive limits,  and  they  are  hereby  empowered  from  time 
to  time,  whenever  they  shall  judge  proper,  to  hold  any 
special  sessions,  4)esides  that  which  is  hereinbefore  di- 
rected, for  executing  the  purposes  of  this  act;  and  to 
adjourn  the  same  from  time  to  time,  as  they  shall  think 
lit,  causing  notice  to  be  given  of  the  time  anft  place  of 
holding  such  special  sessions,  and  of  the  adjournments 
thereof,  to  the  several  justices  acting  and  residing  within 
such  limits,  by  the  high  constabk,  or  other  proper  oficer 
within  the  same.'*     Upon  the  reasonable  construction  of 
these  words,  the  high  constable  is  the  proper  officer  to 
serve  the  notice,  in  counties,  and  ''other  proper  officer," 
must  mean,  any  officer  of  the  like  kind,  in  cities,  boroughs, 
or  other  local  jurisdictions,  where  the  Highway  Act*  has 
operation.    The  magistrates'  clerk,  who  ia  chosen  by  the 
magistrates  themselves,  and  is  removeable  at  pleasure, 
cannot  be  the  proper  officer  contemplated  by  the  legisla- 
ture ;  for  if  he  had  been  contemplated,  he  would  have  been 
expressly  mentioned.    The  high  constable  is  a  public  and 
responsible  officer,  and  known  to  the  law ;  but  not  so  the 
magistrates'  clerk,  who  is  n^erely  the  private  assistant  of 
the  magistrates,  and  no  way  responsible  to  the  public  for 
bis  acts  or  omissions.     In  this  view  of  the  case,  the  qoar- 

(a)  2  B.  &  A.  228. 
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ter  sessions  did  right  in  refusing  to  confirm  the  order  in        i826. 
question. 


The  King 


Scarlett,  Caurthope,  and  Thesiger,  in  support  of  the  rule.  ^VJ^ey" 
It  is  submitted  that  the  statute  was  substantially  complied 
with^  by  the  manner  in  which  the  notices  in  question  were 
served  in  this  instance.  The  object  of  serving  the  notices 
at  ally  is  merely  that  the  justices  of  the  district  shall  be 
fully  apprised^  that  the  special  sessions  are  to  be  holden  at 
the  time  and  place  stated  in  the  notice.  It  matters  little, 
by  whom,  in  fact,  the  notice  is  given ;  and,  perhaps,  in  a 
case  of  this  nature,  the  most  eligible  person  is  the  justices' 
clerk,  who  must  be  well  known  to  all  the  magistrates  of 
the  district.  The  mode  of  giving  the  notice,  dierefore,  is 
matter  of  form,  and  so  long  as  the  substance  of  the  act  is 
complied  with,  that  is  sufficient.  The  i^tatute  is  directory, 
and  not  obligatory ;  and,  therefore,  so  long  as  the  justices 
of  the  district  have  had  notice,  the  statute  is  substantially 
complied  with.  In  the  case  of  Rex  v.  Justices  of  Wortfes- 
tershire,  the  decision  went  entirely  upon  the  reasonable- 
ness of  the  notice  in  point  of  time,  and  not  as  to  the  man- 
ner in  which  it  was  served  ;  and,  therefore,  the  objection 
in  this  case  derives  no  authority  from  that  case. 

Abbott,  C.J. — Under  the  13  Geo.  3,  c.  78,  justices  of 
corporations  have  authority  to  act  within  their  jurisdic- 
tions, as  well  as  justices  of  counties,  within  the  hundred. 
That  being  so,  it  seems  to  me,  that  the  words  *'  other 
proper  officer,"  in  s.  61,  on  which  this  question  arises, 
will  properly  mean  such  officers  in  towns  corporate,  as 
discharge  similar  duties  to  those  of  the  high  constable  of 
the  hundred.  That  being  the  meaning  of  the  words,  then 
the  proper  person  to  give  the  notice  in  the  county  at  large, 
is  the  hi^  constable  of  the  hundred  ;  and  the  proper  per- 
son to  give  the  notice  in  a  town  corporate,  is  the  officer  of 
the  corporation,  who  is  in  the  habit  of  giving  notices  to 
the  justices.    Considering  that  to  be  the  meaning  of  the 
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1826.        words,  and  as  the  notice  in  this  case  was  not  given  by  the 
high  constable,  I  am  of  opinion,  that  this  was  an  impv- 
V.  feet  notice ;  and  that  the  special  sessions  were  not  pro- 

*?/ SuRRxr^*  perly  convened.  I  do  not  think  it  is  merely  to  be  re- 
garded as  a  matter  of  form,  or  of  small  importance,  by 
whom  the  notice  is  to  be  given.  It  is  obvious,  that  the 
legislature  had  it  in  view,  to  afford  an  opportunity  to  all  the 
justices  acting  within  the  limits  of  the  division,  of  being 
present  at  the  special  sessions,  at  which  the  order  is  to  be 
made.  That  is  clearly  the  object  of  this  act.  The  55 
Geo.  3,  goes  even  farther,  for  that  requires  notice  to  be 
given  to  the  neighbourhood  in  which  the  road  intended  to 
be  stopped  up  is  situated.  Certainly,  the  object  of  the 
latter  act  is  different  from  the  former^  beoause  there  is  a 
difference  between  giving  notice  to  the  justices,  who  are  to 
make  the  order,  and  the  general  notice  to  the  neighbour- 
hood, of  the  proceedings  whidh  are  intended  to  be  had 
under  the  act,  in  order  that  puUicity  may  be  giv«i  to 
those  proceedings.  An  observance,  however,  of  the  requi- 
sites of  13  Geo.  3|  c.  78,  s.  61,  is  not  the  less  necessaiy, 
for  the  reason  which  I  have  pointed  out.  But  there  is 
another  reason  for  requiring  that  the  duty  of  serving  the 
notice,  should  be  performed  by  the  high  constable,  rather 
than  by  the  clerk  of  the  magistrates,  or  any  person  of  that 
description.  If  the  justices  require  the  high  constable  to 
give  the  notice,  and  he  forbears  to  do  so,  he  will  be  guilty 
of  a  neglect  of  public  duty,  and  may  be  punished  for  it; 
but  I  should  haii^  very  great  difficulty  in  saying,  that  the 
perscm  who  is  to  aot  from  time  to  time,  as  clerk  to  the  jus- 
tices at  their  petty  special  sessions,  would  be  punishable 
for  a  breach  of  duty,  if  he  forebore  to  serve  the  notices 
upon  being  required  so  to  do.  Of  course,  if  he  neglected 
his  duty,  he  would  be  liable  to  be  dismissed  from  his 
(^ce ;  but  it  does  not  follow^  that  he  would  therefore  be 
'  lii^ble  to  punishment  in  thci  same  manner  as  thebigh  con- 

'  stable  for .  a  breach  of  his  duty.    Upon  the  whole,  for  these 

reasons,  it  seems  to  me,  that  the  notice  of  holding  the 
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special  sessions  ought  to  have  been  given  by  the  high  con-         ib26. 

stable;  and  not  having  been  so  given,  the  whole  proceed-  r^TtT^ 
ing  was  irregular.     I  am,  therefore,  of  opinion ,  that  the  v. 

quarter  sessions  did  right  in  refusing  to  confirm  the  order,  of^suRS£T?' 
and  consequently  the  rule  for  a  mandamus  must  be  dis- 
charged. 

Bayley/J. — I  am  of  the  same  opinion.  I  think  the 
notice  in  this  case  was  not  conformable  to  the  provisions 
of  the  act.  The  justices  are  bound  to  give  that  description 
of  notice  of  holding  the  special  sessions,  which  is  pointed 
out  by  the  61st  section  ;  namely,  by  causing  it  to  be  given 
by  the  high<<M>nstable,  or  other  proper  officer.  I  canMt 
understand  these  words  as  being  ^/tr^c^ory  only.  When  the 
legislature  has  said,  that  the  notice  is  to  be  given  by  the 
high-constable,  or  other  proper  officer,  I  cannot  think  that 
a  notice  would  he  sufficient  when  given  by  a  person  who 
is  neither  a  high-constable,  nor  an  officer  known  to  the 
law. 

HoLROYD,  J.,  and  Littledale,  J.,  concurred. 

Rule  discharged,  with  costs. 


The  King  v.  Broderip,  Esq. 
On  shewing  cause  against  a  rule  nisi^^lbr  a  mandamus  to      If  a  justice 
the  defendant  (^s,  justice  o{  Surrey),  commanding  him  to  entertaiBsa 

issue  his  warrant  a&cainst  one  William  Kinder,  convicted  reasonable 

=*  doubt  of  his 

by  two  of  the  overseers  and  rulers  of  the  Watermen's  Com-  jurisdictioD, 

pany,  of  carrying  more  passengers  in  a  wherry,  on  the  ^®  Court  will 

river  Thames,  than  is  by  law  allowed ;  the  questions  were,  him  to  do  an 

first,  whether  it  was  imperative  on  the  justice  to  enforce  a  subjecrhim  to 

conviction  which  had  not  been  made  on  the  oath  of  the  ^^  action. 

Quaere,  whe- 
her  the  rulers  of  the  Watermen's  Company  of  London,  have  jurisdiction  to  convict  an 
offender  against  the  34  Geo,  3,  c.  65. 
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1826.  *     witnesses  examined ;  and  second,  whether  the  offence  came 
within  the  jurisdiction  of  the  Watermen's  Company. 


The  King 

V. 

Beooerip. 


V 


Copley,  A.  G.,  and  MauU,  shewed  cause.  This  is  not 
a  case  in  which  the  Court  will  grant  a  mandamus.  The 
defendant  Kinder  had  been  convicted  in  the  penalty  of  51^ 
before  two  of  the  overseers  and  rulers  of  the  society  or 
company  of  Watermen,  Wherrymen,  and  Lightermen, 
using,  occupying,  or  exercising  any  rowing  upon  the  river 
Thames^  between  Gravesend  in  the  county  of  Kent,  and 
Windsor  in  the  county  of  Berks.:  on  the  complaint  of  Tho- 
mas Neal,  a  waterman  and  liveryman,  rowing  and  working 
b^ats  upon  the  river  Thames,  between  such  limits,  and  a 
freeman  of  the  said  society  or  company,  for  working  a 
boat  for  hire  and  gain  on  the  river  Thames,  at  Rkhmond, 
in  the  county  of  Surrey,  between  the  said  limitR,  and  re- 
ceiving, taking,  an'd  carrying  in  his  boat  more  than  eight 
passengers  at  one  and  the  same  time.  In  <Mder  to  enforce 
this  conviction,  it  became  necessary  to  apply  to  a  justice 
of  the  peace  to  issue  his  warrant.  Two  objecticms  to  this 
proceeding  were  made  before  the  justice;  first,  that  the 
witnesses  upon  whose  evidence  the  conviction  was  founded 
were  not  examined  on  oath ;  and  second,  that  the  over- 
seers and  rulers  of  the  Watermen's  Company  had  no  ju- 
risdiction over  the  matter  in  question.  The  justice, 
entertaining  doubts  whether  he  had  authority  to  enforce 
the  conviction,  in  consequence  of  these  objections,  refused 
to  issue  his  warrant.  It  is  now  submitted,  that  both  ob- 
jections are  well  founded  ;  but  supposing  them  to  be  doubt- 
ful, this  is  not  a  case  in  which  the  Court  will  compel  the 
justice  to  do  an  act  which  may  subject  him  to  an  action. 
First,  the  conviction  could  only  have  been  made  on  oath. 
By  Stat.  10  Geo.  2,  c.  31,  s.  8,  it  is  declared  to  be  unlaw- 
.ful  for  any  waterman  to  *^  carry  in  his  boat,  on  the  river 
Thames,  any  more  than  a  certain  number  of  passengers 
at  one  and  the  same  time;  and  any  person  offeqding 
herein,  and  being  thereof  convicted  by  the  oath  of  one 
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or  more  credible  witness  or  witnessed,  or  by  the  confession        tase. 
of  the  party,  before  the  lord  mayor  of  the  city  of  London,     J^"^^^ 
or  one  or  more  justice  or  justices  of  the  peace,  shall  for  the     _^     v. 
first  offence  forfeit  5/."    By  the  stat.  34  Geo.  3,  c.  66,  s. 
6,  in  case ''  any  waterman  shall  offend  against  the  laws 
then  in  force,  or  thereafter  to  be  made  by  the  lord  mayor 
and  aldermen,  or  by  the  rulers,  auditors,  and  assistants  of 
the  Watermen's  Company,  it  shall  be  lawful  for  the  mayor, 
recorder,  or  any  one  alderman^  and  for  any  justice  f  and  he 
and  they  respectively,  is  and  are  hereby  uuthorised  and  re- 
quired to  examine  upon  oath  the  complaint,  or  any  witness 
or  witnesses,  touching  such  offence ;  and  if  the  party  or 
parties  accused  shall  be  convicted  of  any  such  offence* 
either  by  his,  her,  or  their  own  confession,  or  by  the  oath 
of  the  complainant,  or  of  one  or  more  credible  witness  or 
witnesses,  it  shall  be  lawful  {or  such  mayor,  8ic.,  or  any 
one  of  them,  to  impose  a  fine,"  &c.    Now  it  is  clear,  from 
these  statutes,  that  supposing  the  jurisdiction  to  convict, 
be  exclusively  confined  to  the  mayor  of  London^  &c., 
and  justices  of  the  peace,  the  conviction  can  only  be 
founded  on  oath  of  the  witnesses,  if  the  party  does  not  con- 
fess.    By  sec.  9,  of  the  last-mentioned  statute,  power  is 
given  to  the  overseers  or  rulers  of  the  Wa4;ermen's  Compa- 
.  ny,  to  hear  and  determine  complaints  between  watermen 
and  watermen,  and  convict  the  offender,  and  impose  a  fine 
upon  him  for  his  offence,  not  exceeding  the  penalty  or  pe- 
nalties inflicted  by  that  act,  8cc.     Mo  authority  is  given  to 
the  rulers  to  hear  and  determine  on  oath:  but  in  case  the 
party  convicted  shall  not  pay  the  penalty  imposed,  it  shall 
be  lawful  for  the  mayor,  8cc.,  or  justices  respectively,  upon 
production  to  him  of  such  conviction,  drawn  up  in  writing, 
to  issue  his  warrant  for  apprehending  the  offender,  and  to 
cause  the  offender  to  be  brought  before  him ;  and  upon  be- 
ing so  brought,  if  the  party  convicted  shall  not  forthwith 
pay  the  penalty,  he  shall  be  committed  for  any  time  not 
exceeding  one  month,  unless  the  penalty  is  sooner  paid. 
Now  it  is  a  matter  of  serious  doubt,  whether  the  rulers  of 
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1826.        theWatermea's  Company  have  jurisdiction  to  commit  at  all 
'-^-^'      under  this  act.     It  is  clear  they  have  no  jurisdiction  to 
V.  admmister  an  oath.    Can,  therefore,  a  conviction  be  en- 

Broderip.  forced  by  the  justices,  which  has  not  been  made  upon 
Oath  ?  It  is  a  general  rule  of  law»  in  the  administration  of 
justice,  that  the  examination  of  witnesses  must  be  upon 
oath,  and  that  no  legal  conviction  can  be  founded  upon 
any  testimony  not  so  taken  (a) ;  but  as  the  rulers  of  Uie 
Watermen's  Company  have  no  power  to  administer  an 
oath,  can  a  justice  of  the  peace  be  compelled  to  enforce  a 
conviction  not  founded  upon  the  known  and  acknowledged 
principles  of  justice?  It  is  true  that  the  9th  section  of 
the  act  referred  to,  makes  it  lawful  for  the  justice  to  en- 
force a  conviction  so  made ;  but  it  is  not  imperative  on  him 
80  to  do,  and  therefore  the  Court  will  not  impose  upon 
him  a  .task,  by  which  he  .may  be  subjected  to  an  action ; 
Rex  V.  Jtistices  of  Bucks,  (fr).  Here  the  justice  entertains 
a  reasonable  doubt  of  his  jurisdiction,  and  he  cannot  be 
compelled. by  mandamus  to  proceed. 


Bolland^  contrii,  contended,  first,  upon  the  express  words 
of  the  9th  section  of  the  34  Geo.  3,  c.  65,  that  the  ruleiB 
of  the  Watermen's  Comply  had  jurisdiction  to  convict  in 
this  case ;  and  second,  that  as  the  only  mode  of  enforcing 
the  conviction  was  by  applying  to  a  justice,  it  was  incum- 
bent upon  the  latter,,  as  a  ministerial  officer,  to  issue  his 
warrant. 

Abbott,  C.  J. — How  can  we  order  a  magistrate  to  do 
that  which  may  subject  him  to  an  action  ?  This  may  be 
the  only  mode  of  enforcing  the  conviction  made  by  the 
rulers  of  the  Watermen's  Company,  but  it  d6es  not  seem 
to  me  to  be  obligatory  on  the  magistrate  to  issue  his  war- 
rant. All  that  the  9th  section  of  the  act  says,  is,  that  it 
shall  be. lawful  for  him  to  do  so  and  so;  it  does  not  go  on 

(a)  See  Paley  on  Convictions,  2nd  ed.,  33,  34. 
(()  Ante,  vol.  ii.,  689.    1  B.  &  C.  485. 
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to  say,  "  and  he  is  hereby  required."    If  the  conviction        t826. 
itself  is  not  valid  in  law,  for  not  having  been  founded  on 
oath,  and  the  magistrate  issues  his  warrant  to  apprehend  «V 

the  party,  he  will  be  liable  to  an  action  of  trespass  ;  and  Bhodbbip. 
we  cannot  compel  him  to  put  himself  in  a  situation  of  so 
much  responsibility.  If  a  justice  of  the  peace  criminally 
forbears  to  discharge  his  duty,  he  is  amenable  for  his  con- 
duct by  information,  as  for  a  public  offence ;  but  that  is  a 
very  different  thing  from  commanding  him  to  do  that 
which  may  subject  him  to  an  action,. 

The  other  Judges  concurring,  the  rule  was  discharged. 


END  OF    HILARY   TERM. 
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ACTION  ON  THE  CASE. 

§ 

1.  In  case  for  obstructing  a  draioy 
•    plaintiff  claimed  right  and  title  to 

the  drain  by  virtue  of  a  license 
.  granted  to  his  landlords,  thair  heirs 
and  assigns,  to  make  the  drain  and 
have  the  foul  water  pass  from  their 
scullery  through  the  drain  across 
defendant's  yard  into  another  yard 
appurtenant  to  the  premises  in 
piaintiff*'s  occupation: — Held,  that 
the  interest,  as  declared  upon  by 
plaintiff*,  being  in  its  nature /re^- 
hold,  and  the  license  to  support  it 
being  merely  by  parol,  ana  not  by 
deed,  the  action  was  not  maintain- 
able. Hewlins  v.  Shippam.  H,  6 
&  7  G.  4.  page  783 

2.  Where  an  action  was  brought 
against  the  Bank  of  England  for  a 
breach  of  duty  in  not  paying  divi- 
dends due  to  the  plamtiff  upon 
stock  standing  in  his  name  in  the 
Bank  books : — Held,  in  error,  that 
the  action  was  not  maintainable, 
for  not  shewing  that  money  had 
been  actually  issued  by  Govern- 
ment to  the  Bank,  to  pay  the  divi- 

.  dends  in  question,  at  the  time  of 
the]alleged  breach  of  duty.  Bank 
of  England  v.  Davis,  H.  6Sc7 
G.  4.  828 


AFFIDAVIT. 

See  Justices.— rPs&Ju&T,  3. 

An  affidavit  to  support  a  rule  for  an 
attachment  for  not  paying  money 
pursuant  to  the  Master  s  cdlocatur, 
must  shew  that  at  the  time  of  serv- 
ing the  copy,  the  original  was  shewn 
to  the  defendant.  Reid  v.  Deer, 
H.  6  &  7  G.  4.  page  612 

AFFIDAVIT  OF  DEBT. 

1.  Affidavit  of  debt  on  bond  must 
shew  that  the  debt  is  due  and  pay^ 
able  at  the  time  of  the  arrest,  other- 
wise the  defendant  will  be  dis- 
charged out  of  custody.  Smith  v. 
Kendal,  M.  6  G.  4.  232 

2.  Quare,  whether  a  British  consul, 
resident  in  a  foreign  port,  has  au- 
thority to  take  an  affidavit  of  debt, 
for  the  purpose  of  holding  a  party 
to  bail  in  this  country.  The  Judges 
equally  divided  in  opmion  upon  the 
point.  Pickardo  v.  Machado,  M. 
6  G.  4.  478 

3.  Affidavit  of  debt  made  in  Spain, 
that  the  defendant  is  indebted  to 
the  plaintiff  in  so  many  pounds  ster- 
ling : — Held,  ill,  by  three  Judges, 
for  not  going  on  to  say,  **  pounds 
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APPEAL. 


ASSUMPSIT. 


sterling  English  T  for,  non  con- 
stat, but  that  it  may  be  Irish  ster- 
ling money:  Abbott,  C.  J.,  dissen- 
tiente.     Id.  page  478 

AGENT. 

See  GuAKANTY. — Set-off. — 
Surety. 

Where  the  agents  for  the  grantor  and 
grantee  of  an  annuity  rendered  an 
account  to  the  latter,  in  which  they 
gave  him  credit  for  instalments  due 
from  the  former,  stating  at  the 
same  time  that  the  money  had  not 
been  then  received,  and  allowed 
the  grantee  to  draw  upon  them  for 
the  amount;  and  the  agents  having 
in  about  twelve  months  afterwards 
become  bankrupt,  and  neglected  to 
apprise  the  grantee  in  the  interval 
that  the  instalments  still  remained 
unpaid  by  the  grantor,  who  had 
become  insolvent : — Held,  that  the 
money  so  advanced  to  the  grantee 
was  not  recoverable  back  by  the 
.  assignees  of  the  agents.  Shaw  v. 
Picton,  M.  6  G.  4.  201 

AGREEMENT.       . 
See  Stamp. 

ALIEN  ENEMY, 
See  Insurance,  2. 

ANNUITY. 

i&e  Agent.— -Surety. 

Where  the  memorial  of  an  annuity- 
deed  described  one  of  the  subscrib- 
ing witnesses  to  the  warrant  of  at- 
torney by  the  initial  of  his  chris- 
tian name  only : — Held,  a  ground 
for  setting  aside  the  warrant  of  at- 

^  torney,  and  judgment  thereon. 
Metcalf  V.  Earl  of  Stratkmore, 
H.  6&7  0.4.  779 

APPEAL. 
See  Notice  of  Appeal. 


ARBITRATOR. 

Where  an  arbitrator  who  had  made  his  ^ 
award  in  the  plaintiff's  favour,  was 
supposed  to  have  made  a  mistake 
in  calculating  the  sum  which  the 
plaintiff  claimed  a  right  to  recover : 
— Held,  that  the  Court  could  not 
refer  it  back  to  the  arbitrator  to 
correct  the  mistake,  without  the 
consent  of  the  defendant.  Ex 
parte  Cuerton,  H.  6  &  7  O.  A. 

page  17  A 
ARREST. 

iSee  Affidavit  OF  Debt. — Costs, 4. 
Practice,  2,  4, 6. 

ASSIGNMENT. 
See  Assumpsit. — Partners,  2. 

ASSUMPSIT. 

iSSee  Bankrupt. — Bastard. — Gua- 
ranty.— Landlord  and  Te- 
nant,  1. —  Lunatic.  —  Money 

HAD  AND  received. ^PLEAD- 
ING, 2,  3, 11. — Practice,  13.— 
Set-off. 

Declaration ,  in  assumpsit,  that  plaintiff 
had  bargained  with  A.  B.  for  the 
purchase  of  freehold  houses ;  that 
defendant,  in  consideration  that 
plaintiff  would  give  up  the  bargain 
to  him  (defendant),  aud  permit  him 
to  become  the  purchaser  of  the 
houses,  promised  to  pay  40Z. ;  that 
plaintiff  did  give  up  the  bargain 
to  defendant,  and  permit  him  to 
become  the  purchaser ;  that  de- 
,  fendant  did  become  the  purcha- 
ser, and  take  the  bargam,  and 
obtained  a  conveyance  of  the  houses 
from  i4.  B.,  on  the  terms  aforesaid ; 
but  that  defendant  would  not  pay 
the  40/. : — Held,  first,  that  it  must 
'  be  presumed,  after  verdict  for  the 
plaintiff,  that  the  bargain  between 
him  and  A.  B.,  was  in  writing; 
and,  second,  that  the  assignment 
of  that  bargain  to  the  de^ndant 
was  a  good  consideration  to  sup- 
port assumpit.  Price  v.  Seaman, 
{in  error),  M.  6  G.  4.  14 


AWARD. 
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ATTACHMENT. 
See  ArFiDAViT. 

■ 

ATTORNEY. 

See  Evidence,  6. — Pleading,  10. 
—  Practice,  6,  9. —  Superflu- 
ous Counts. 

1 .  A  certificate  is,  primd  facie,  evi- 
dence of  the  legal  right  of  an  at- 
torney to  practise.  Pearce  v.  Whale, 
H.6&7G.4.  page  612 

2.  Where  an  attorney  was  admitted 
in  K.  B.J  in  1792  ;  took  out  his 
certificate,  and  practised  regularly 
till  1814;  then  d'lscontinu^  his 
certificate  till  1819,  when  he  again 
took  it  out  regularly,  and  practised 
in  C,  P. : — Held,  in  an  action  by 
him  in  if.  £.,  for  the  costs  of  de- 
fending a  suit  in  C.P.,  that  the 
production  of  his  certificate  was 
primd  facie  evidence  of  his  having 
been  re-admitted  in  iome  Court, 
and  that  it  lay  on  the  defendant,  in 
answer  to  the  action,  to  prove  that 
he  had  not  been  re-admitted  in 
any  Court.  Id,  ib. 

AVOWRY. 
See  Landlord  and  Tenant,  2,  3. 

AWARD. 

See  Arbitrator. 

Where  an  Inclosure  Act  directed  the 
Commissioners  to  fix  and  ascertain 
the  boundaries  of  a  parish,  and  ad- 
vertise in  a  provincial  newspaper 
the  boundaries  so  fixed  and  ascer- 
tained ;  and  that  the  boundaries  so 
fixed  and  ascertained  should  be  set 
forth  and  described  in  their  award, 
and  be  final,  binding,  and  conclu- 
sive on  all  parties  whatsoever;  and 
the  commissioners  advertised  one 
set  of  boundaries,  which  varied  from 
those  described  in  the  award : — 
Held,  that  the  award  was  not  con- 
clusive. Rex  V.  Washbrooke,  M. 
6  G.  4.  221 


BAIL. 

See  Affidavit  of  Debt. — Prac- 
tice, 6,7,  8,11,  14,  16. 

BANK  OF  ENGLAND. 
See  Action  on  the  Case,  2. 

BANKERS. 
See  Monet  Had  and  Received. 

BANKRUPT. 

See  Actionable  Words. — Agent. 
— Evidence,  5. — Pleading,  1 1. 
— Trover. 

1.  A  judgment  for  damages  and  costs 
in  assumpsit,  is  a  debt  contracted 
within  the  meaning  of  the  46  Geo,  3, 
c.  135,  s.  2,  and  proveableimdera 
bankrupt's  commission ;  though  final 
judgment  is  not  totered  up  until 
after  the  commisdioa  issues.  Ex 
parte  Birch,  M.  6  G.  4.  page  436 

2.  A  person  against  whom  a  com- 
mission of  bankrupt  has  issued,  and 
who  has  obtained  his  diichaiige  out 
of  custody  in  an  action  pending 
against  him,  on  the  ground  of  his 
bankruptcy,  cannot  afterwards  dis- 
pute the  validhy  of  the  commission 
m  a  Court  of  law:  his  remedy,  if 
the  commission  is  irregular,  is  by 
application  to  the  great  seal  for  a 
supersedeas.  Watson  v.  Wace,  H, 
6  &  7  G.  4.  633 

BARRISTER. 
See  Mandamus,  2. 

BARGAIN  AND  SALE.     . 

Tenant  in  tail  in  possession  of  here- 
ditaments and  premises,  subject  to 
an  outstanding  term,  by  indenture, 
for  the  barring  all  estates  tail  and 
all  remainders  thereupon  expectant, 
and  Tor  limiting  the  same  to  him- 
self, his  heirs  and  aasigpis  for  ever; 
and  in  consideration  of  ten  shillmgs 
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BTBLAWS. 


to  him  ptttdrgratited,  bai^sed, 
lufid  fi6ld  thewdd  hereditaments  and 
pfemises,  and  the  reversion^  re- 
mainder, &c.,  thereof,  to  L.  &  B,, 
their  heirs  and  assigns,  to  hold  to 
them,  their  heirs,  and  assigns,  to 
the  use  of  L,,  that  he  might  be- 
cotne  tenant  of  the  freeh(^d,  in 
order  to  stiflfer  a  vecovery.  The 
deed  was  duly  inrolled  as  a  bar- 

Sain  and  sale : — Held;  that  by  that 
eed  L.  became  solely  seised  of  the 
premises,  so  as  to  be  a  good  tenant 
of  the  freehold  for  suffbring  a  re- 
covery of  the  entirety  of  the  pre- 
mises. Haggerston  v.  Hanbury^ 
fT.  6  &  7  G.  4.  page  723 

BASTARD. 

Where  the  supposed  father  of  an  tile- 
^itimate  ^ild  had  made  vanous 
payments  for  its  maintenance,  and 
then  refused  to  continue  its  sup- 
port,  until  the  mother  obtained  an 
order  of  fiUatioa : — ^Held,  that  no 
action  would  lie  for  arrears  of 
maintenance,  at  the  suit  of  the 
'  mother.  FuriUio  v.  Crowther.  H. 
6  &  7  G.  4*  612 

BILL  OF  EXCHANGE. 

See  Promissory  Note. 

BILL  OF  SALE. 
See  Execution,  1. 

BRIDGES. 

Hie  inhabttanU  of  a  county  are  not 
liable  to  widen  a  public  bridge,  by 
fooce  of  their  obligation  to  repair 
it.  Eex  V.  Devon,  M.  6  G.  4.    147 

BROKER. 
See  Partners,  1. 

BYE  LAWS. 
&e  Corporation. 

A  bye  law  that  no  person,  not  bdng^ 
free  of  the  Pewierers*  Company, 


CHAPEL  OF  EASE. 

J  shall  exercise  the  trade  of  a  pew- 
terer  within  the  city  of  London^  is 
a  bye  law  in  restraint  of  trade,  and 
is  void,  without  proof  of  a  special 
custom  to  support  it.  Ckamber-' 
lain  of  London  v.  Comptony  H, 
6&7  0.A.  page597 

CASE. 
See  Action  on  the  Case. 

CERTIORARI. 
See  Costs,  1. 

1.  This  Court,  in  its  discretion,  w91 
not  allow  the  plaintiff  to  remove  a 
replevin  cause  by  certiorari,  per 
saltum^  from  the  ^Sheriff's  Court  of 
Carmarthen  into  thi^  Court;  for 
certiorari  lies,  of  course^  only  to  in- 
ferior Courts  of  ftecord,  and  the 
Sheriff's  Court  is  not  a  Court  of 
Record  for  the  purposes  of  a  plaint 
in  replevin :  the  proper  course  is 
to  remove  it  first  mto  the  Court  of 
Great  Sessions  by  re.  fa.  lo.  Ed- 
wards V.  Bowen^  H.6&7  G. 4. 

709 

2.  It  is  a  general  rule,  that  certiorari 
does  not  lie  to  remove  a  cause  from 
an  inferior  Court,  after  judgment 
signed  there;  especially  whoe  the 
defendant  suffered  judgment  by  de^ 
fault.     Walker  v.  Oann,  H.6&7 

G.  4.  769 

3.  Where  in  an  action  for  16/., brought 
m  the  Forest  Court  of  KnareAo- 
rough,  the  defepdant  sufiered  judg- 
ment by  default,  and  afterwards 
sued  out  a  certiorari  to  remove  the 
cause  into  this  Court: — Held,  that 
the  certiorari  was  too  late,  aad  this 
Court  made  a  rule  for  a  procedendo 
absolute,  though  the  defendant,  in 
opposition  to  that  rale,  swore  that 
the  jurisdiction  of  the  iafeiioff  Court 
was  limited  to  5L    Id.  ib. 

CHAPEL  OF  EASE. 
See  QuARB  Imfkdit. 


See 


OONSPraACY. 

CHARTER. 
Corporation. — Quo    War- 


COPYHOLDS. 
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RANTO. 


No  charter  granted  to  a  corporation 
by  the  crown  can  be  partially  ac- 
cepted. Rex  Y.  Weatwood,  M,  6 
G.  4.  page  267 

CHOSE  IN  ACTION. 

See  Assumpsit. 

CHURCH. 

See  Pew— pROHiB<Tio»™QuAaE 
Impedit. 

CHURCHWARDENS. 
See  Mandamus,  5. 

COMMON. 
See  Pleading,  13. 

COMMITMENT. 

See  Conviction,  1. 

CONSIDERATION. 
See  Assumpsit. 

CONSIGNOR  AND  CONSIGNEE. 
See  Stoppage  in  Transitu. 

CONSPIRACY. 

Indictment  against  A.,  B.,  C,  and 
D.,  for  a  conspiracy,  charging  that 
they  conspired  together,  and  with 
divers  other  perions  unknown.  A , 
and.£.  were  tried.  A,  was  found 
not  guilty,"  and  B.  was  found 
guilty  of  conspiring  widi  C."  C 
had  pleaded  before  the  trial  of  ii. 
and  J?. ;  but  neither  he  nor  2>.  ap- 
peared to  take  their  trials.  On  mo- 
tion to  arrest  the  judgment  against 
B,^  or  to  suspend  it  until  C  should 
be  tried : — Hdd,  that  the  verdict 
was  conclusive  against  B»^  as  a 
general  verdict  of  guilty ;  and  that 

VOL.  Vll. 


<c 


it 


judgment  might  be  given  against 
him,  without  reference  to  what  the 
verdict  might  be  on  the  trial  of  C. 
Rex  V.  Coohe^  H.6&7  G  4. 

page  673 

CONSTABLE. 

Actual  residence  in  the  parish  is  es- 
sential to  impose  upon  the  occupier 
of  property  the  burden  of  serving 
the  office  of  constable.  Rex  v.  Ad- 
lard,  M.  6  G.  4.  340 

CONSUL. 

See  Affidavit  of  Debt,  2. 

CONVICTION. 
See  Justices,  1,  2. 

1.  If  a  warrant  of  commitment  in 
an  execution,  manifestly  defective 
on  the  face  of  it,  shews  that  there 
has  been  a  conviction,  the  Court 
will  not  notice  the  defect,  until  the 
conviction  is  returned  into  Court. 
Rex  V.  Taylor,  H.6Sf7  G.4. 

622 

2.  Conviction,  on  the  4  G.  4,  c.  34, 
of  an  apprentice  for. misbehaviour, 
must  shew  on  the  face  of  it,  that 
the  defendant  is  an  apprentice 
within  the  4  (i.  4,  c.  29,  which  ex- 
tends previous  acts  to  apprentices, 
upon  whose  binding  out  no  larger 
sum  than  251,  has  been  paid.    Id, 

ibid, 

3.  An  alternative  charge  in  a  con- 
viction is  bad.  Rex  v.  Pain,  H, 
6  ^  7  G.  4.         -  678 

4.  Conviction,  on  5  G.  4,  c.  108,  s. 
49,  for  being  on  board  a  boat 
liable  to  forfeiture,  by  s:  3,  for 
having  casks  attached  thereto,  "  of 
the  description  used,  or  intended 
to  be  used,  for  the  smuggling  of 
spirits:'*  quashed  for  uncertainty. 
Id'  ibid, 

COPYHOLDS. 

There  can  be  no  general  occupancy 
of  copyhold  property,  nor  a  special 

3  L 
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COaPORATllON. 


occupancy,  brut  ]>y  custooi,  or  by 
the  deaiguatioQ  of  a.  special  occu- ' 
pant  in  the  lord's  g;rant«  There- 
fore, where  a  copyhold  estate  was 
granted  to  ii.  for  her  own  life,  and 
the  life  of  £.,  with  a  grant  of  the 
reversion  to  C.  for  other  lives,  and 
A.  dEevised  the  estate  to  B.,  who 
kept  posseosion  for  more  than 
twenty  years :— Held,that  C/sright 
of  possession  attached  on  the  death 
of  ^. ;  and  as  no  claim  had  been 
made  within  twenty  years,  an  eject- 
ment for  the  premises  was  barred 
by  the  Statute  of  Limitations*  Doe 
V.  Scott,  M.  6  O.  4.         page  190 

COPYRIGHT.    • 

The  author,  or  publisher,  of  a  work 
of  libellous  or  immoral  tendency, 
can  have  no  legal  property  in  it, 
and  cannot  maintain  any  action 
for  an  infringement  of  his  supposed 
copyright  in  it.  Stockdale  v.  On- 
whyn,  H.6^7  G.4.  625 

CORPORATION. 

See  Bye  Laws. — Charteb. — 
PuiADXVO,     10. — Quo     War- 

RAVTO. 

1.  Every  corporation  has  a  power  to 
make  bye  laws,  incident  to  the 
whole  body;  therefore,  where  a 
charter  gives  to  a  select  body  a 
power  to  make  bye  laws  in  certain 
cases  specified  therein,  the  inci- 
dental power  of  the  whole  body  to 
make  bye  laws  in  other  cases,  is 
not  taken  away.  Rex  v.  West- 
wood,  M.  6G.  4.  267 

2.  A  corporation  consisted  of  mayor, 
bailiffs,  aldermen,  and  burgesses. 
The  bailiffs  and  aldermen  formed 
a  common  council,  and  were  chosen 

•  out  of  the  biirgesses.*  The  charter 
vested  the  right  of  electing  bur- 
gesses in  the  mayor  and  burgesses. 
The  corpoiation  made  a  byj^  law, 
vesting  the  right  of  electing  t>or- 


OOBTS. 

gesses  in.  the  mayor  and  common 
council  :T->Held,  per  Holroyd  and 
Littledale,  Js.,  Bayley,  J.,  dis- 
sentiente,  ^fr6o/^C.  J.,dubitante, 
that  the  bye  law  was  good.  Af.  6 
G.  4.  foge  267 

COSTS. 

See  Landlord  and  Tehakt,  3. — 
Pleading,  10. — Set-off. — Su- 
perfluous Counts. 

1.  Where  defendant  removes  pro- 
ceedings from  an  inferior  Court 
by  certiorari,  plaintiff  is  not  boond 
to  feUoff  the  suit.  In  such  case, 
if  defendant  signs  judgment  of 
non-pros,  for  want  of  a  dedaralion, 
he  is  irregular,  and  is  not  entitled 
to  costs.  Clark  v.  The  Mayor  of 
Berwick,  M.  6  G.  4.  104 

2.  If  a  debt  be  reduced  below  5/.  by 
the  plea  of  the  Statute  of  Limita- 
tions, the  case  is  withjn  the  London 
Court  of  Requests  Act,  39  &  40 
G.  3,  c.  104,  s.  12,  and  the  plain- 
tiff is  not  entitled  to  costs.  Shad- 
dick  v.  Bennett,  M,  6  G.  4.     229 

3.  A  party  entitled  to  enter  a  sug- 
gestion for  the  purpose  of  depriving 
a  plaintiff  of  his  costs  under  a 
Court  of  Requests  Act,  must  apply 
promptly,  and  it  is  not  sufficient 

'  that  ne  applies  before  final  judg- 
ment is  signed.  Where  a  de- 
fendant might  have  applied  in 
Easter  term,  for  such  a  purpose, 
but^uffered  all  that  term  to  elapse, 
and  did  not  apply  till  Trinity  term : 
— Held,  that  he  came  too  late. 
HippesUy  v^  Layng^  M.  6  G.  4. 

265 

4.  Where  a  defendant  vas  arrested 
for  a  suifi  of  money,  in  respect  of 
the  greater  portion  of  which  the 
plaintiff  knew,  at  the  time^  that 
the  defendant  had  obtained  hU 
dischaijgis  under  the  Insolvent 
Pebtors*  Act :— Held,  that  the  de- 
fendant was  entitled  to  have  his 
costs  taxed  under  tJ^ie  43  G.  3,  c. 
46^  s.  3,  as  upon  an  airest  without 


COVENANT. 

probAHle  cause.     Lord  Hunting-^ 
tovj^y  ▼.  Heely^  M.  6  G.  4.  ' 

page'369 
5.  Where  plahitiff,  on  the  eve  of 
trial;  accepted  from  defendant  a 
cognovit  for  a  certain  sam,  payable 
at  a  future  day^  in  full  discharge 
of  the  action^  and  the  Master,  on 
taxation,  allowed  plaintiff  costs 
previous  to  the  cognovit :  the  Court 
refused  to  admit  plaintiff's  affidavit, 
stating^  a  verfoal  agreement  that  he 
sboulcl  have  such  costs  in  case  de- 
fendant made  default  in  payment, 
and  that  he  had  made  such  default, 
and  made  the  rule  for  the  disal- 
lowance of  such  costs  abaolnte. 
Anotnymoui,  M.  6  G.  4.  875 

COUNTY. 

See  Bridges. 

COURTS  OF  REQUESTS. 
See  Costs,  2,  3. 

'!•  The  sum  actually  recovered  must 
be  considered  as  the  debt  for  which 
the  action  was  brought,  within  the 
London  Court  of  Requests  Act, 
39  &  40  G.  3,  c.  104,  s.  12. 
Shaddick  v.  Bennett,  M.  6  G.  4. 

229 

d.  Alt  the  Court  of  Requests  Acts 

are  in  pari  materia,  and  they  must 

all  receive  a  similar  construction. 

Id.  ibid. 

COVENANT. 

See  Deed. — Plbadino,  1,  7, 12. 

1 .  Covenants  to  repair  generally,  and 
to  repair  within  three  months  after 
notice  in  writing,  are  independent 
covenants.     Doe  v.  Meux,  M.  6 

'     G.  4.  98 

2.  Where  a  landlord,  finding  the  de- . 
mised  premises  out  of  repair,  gave 
the  tenant  three  months  notice  to 
repair,  pursuant  to  his  covenant: 
— Held,  first,  that  he  conld  not 
maintain  ejectment  for  a  forfeiture 
until  the  three  months  had  eltcpsed ; 

3  L 


DEMURRER, 
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and,  second,  that  Che  notice  was  a 
waiver  of  the  breach  of  the  general 
covenant  to  relpair.     Id,  iUd. 

3.  Plaintiffs  enfeoffed  defendant  with 
a  piece  of  land  bounded  on  the 
west  by  a  street,  aiid  on  the  east, 
part  by  buildings  belonging  to  de- 
fendant, and  part  by  buildings  be- 
longing to  W.  G.  Defendant  cove- 
nanted *•  that  be  would  not,  at 
any  time  after  the  feoffment,  per- 
mit or  suffer  any  warehouse  door 
to  be  opened  or  put  out  to  the  front 
q/*  the  street."  A  warehouse  door 
was  put  out  in  the  buildings  be- 
longing to  W.  G.,  at  the  eastern 
extremity  of  defendant's  land, 
.  about  eight  feet  distant  from,  but 
givine  access  to,  the  street; — Held, 
that  this  was  a  breach  of  the  cove- 
nant by  defendant,  thotigh  the  pre- 
mises m  which  the  door  was  put 
out,  did  tiot  stand  upon  his  land, 
were  not  in  his  occupation,  and 
were  not  level  with  the  front  of  the 
street.  Mayor  of  Liverpool  v. 
Tomlinson,  H.  6  &  7  G.  4.      566 

• 

CUSTOMS, 
See  Copyholds. — Iitteiiest. 

DEBT. 

See  Affidavit  of   Debt— ^Bank- 
rupt 1. — Pleading,  10, 

DEED. 

See  Action  on  the  Case. — Bar- 
gain AND  Sale.— -Stamp,  2. 

Where  a  deed  has  do  date,  or  an  im- 
possible date,  date  in  other  parts 
of  the  deed  means  delivery;  but 
where  it  has  a  sensible  date,  date 
of  the  deed  means  the  day  of  the 
date,  and  not  the  day  of  the  de- 
livery. Styles  Y.  Wardie,  EL  6  Si 
7  G.  4.  507 

DEMURRER. 
See  Pleading,  1»  2,  5,  6,  7, 10. 
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DEVISE, 
DEVIATION. 


See  Policy  ot  Ihiu]iahc£»  1,  4. 
DEVISE. 

» 

See  CoryiioLDs. — Merger. 

1.  Where  a  testator,  being  seised  in 
fee  of  gavelkind  lands,  devised  all 
his  **  real  estate**  to  his  nephew, 
T,  Cm  for  life ;  remainder  to  trus- 
tees, to  preserve  contingent  re- 
mainders ;  remainder  to  '*  the  heirs 
of  the  body  of  T.  C  ,as  well  fe- 
male  as  malejAwfully  to  he  begotten, 
such  heirs,  a^  well  female  as  male^ 
to  toAe  as  tenants  in  common,  and 
not  as  joint  tenants,  and  for  de- 
fault of  such  issue;**  remainder  to 
trustees,  for  a  term  of  500  years,  to 
raise  300/.  fur  testator's  niece,  A. 
C;  remainder  to  testator's  two 
nephews,  J.  C.  and  C.  C,  for  and 
during  their  respective  natural  lives, 
as  tenants  in  common,  and  not  as 
joint  tenants;  and  after  their  re- 
8|}ective  deceases,  to  all  and  every 
the  heirs  of  their  respective  bodies, 
as  well  female  as  male,  such  heirs 
to  take  in  common,  and  not  as 
joint  tenants,  and  for  default  of 
such  issue,  remainder  over  to  tes- 

'  tator'sown  right  heirs  forever: — 
Held,  that  the  words  heirs  of  the 
body,  were  to  be  construed  as  words 
of  limitation,  and  not  of  pnrchase; 
and,  consequently,  that  T.  C.  took 
an  estate  in  tail  general.  Doe  v. 
Harvey,  M.  6  G.  4.  page  78 

2.  Devise  to  M.  W.,  of"  all  that  my 
messuage  anH  tenement  wherein  I 
&€iw  dwell,  with  the  garden  and  all 
the  appurtenances  thereto  belong- 
ing; and  I  also  give  to  the  said 
M.  W,  all  my  household  goods  and 
chattels,  and  implements  of  house- 

*  hold,  within  doors  and  without,  all 
for  her  own  disposing,  free  will 
and  plea9ure,  vmmediately  after 
my  decease :"  -^Hekl,  that  M^  W. 


ECCLES.  JURISDICTION. 

took  only  an  estate  for  life  in  the 
real  property.  Doe  t.  Westley^  ilf. 
6  G.  4.  page  112 

3.  A  devise  of  real  estate  '^  to  ii.,  B^ 
and  C,  and  their  heirs,  to  be  sold, 
and  the  money  to  be  equally  divided 
amongst  them,*'  is  a  devise  in  joint 
tenancy  of  the  land,  and  in  tenancy 
in  common  of  the  produce  of  the 
land  when  sold ;  therefore,  the  heir 
at  law  of  ii.  cannot  maintain  eject- 
ment for  the  land,  without  giving 
direct  evidence  of  the  fleaths  of  B, 
and  C.  Goodtitle  v.  Oxley,  H,  6 
&  7  (/.  4.  535 

4.  Devise  of  real  estate  to  ceitain 
persons  for  life ;  and  then  *'  to  /. 
C,  or  his  male  heir,  if  any,  free 
land,  not  to  be  sold  nor  mortgaged ; 
and  if  no  male  issue,  lawfully  be- 
gotten by  the  said  /.  C,  then  the 
above  lands  to  fall  to  the  first  male 
heir  of  the  branch  of  my  uncle  R, 
C.'s  family ;  yielding  and  paying 
unto  such  of  the  daughters  of^the 
aforesaid  /?.  C,  which  shall  be  then 
living,  the  sum  of  100/.  each,  at 
the  tmie  of  the  taking  possession  of 
the  aforesaid  estates.'*  /?.  C.  was 
dead  when  the  will  was  made,  leav- 
ing five  daughters,  but  no  son ;  the 
eldest  of  those  daughters  had  four 
daughters,  but  no  son ;  all  the 
others  had  sons;  and  all  these 
were  well  known  to  the  testator. 
7.  C  died  without  issue.  The 
fourth  daughter  of  R.  C.  died  he- 
fore  any  of  her  sisters,  and  before 
the  expiration  of  the  life  estates, 
leaving  a  son  : — Held,  per  Hohoyd 
and  Littiedale,  Js.,  Abbott^  C.  J., 
absente.  Bay  ley,  J.,  dissentiente, 
that  such  son  came  within  the  de- 
scription of  ^^  first  male  heir  of  the 
branch  qf  jR.  C*s  family^  and  was 
entitled  to  the  estates.  Doe  v. 
Perratt,  H.6&7  O.A.  733 

ECCLESIASTICAL     JURISDIC- 
TION. 

See  Pfiw.-'-'PROUiAiTioif. 


EVIDENCE. 

EJECTMENT. 

See  Copyholds. — Covenant,  2. — 
Devise,    3. — Execution,    2. — 

MEROEa. 

ERROR. 
See  Action  ok  the  Case,  2. 

ESCAPE. 

See  Practice,  15. 

ESTOPPEL. 

See  Pleading,  4, 

EVIDENCE. 

See  Attorney. — Bye  Laws. — 
Costs,  6. — Devise,  3.-  -Hun- 
BREn. — Insurance,  6. — Land- 
lord AND  Tenant,  5. — Qua  re 
Impedit. Tender. Vari- 
ance. ^ 

1 .  Trespass  for  breakiog  and  entering 
a  close,  parcel  of  Forton  Farm. 
Plea,  that  J.  W.,  as  whose  servant 
defendant  justified,  was  seised  in 
fee  of  50  acres  of  land  adjoin- 
ing the  dose  in  which,  &c. ;  and 
that  by  deed  of  1736,  between  F. 
C,  who  was  seised  in  fee  of  the 
close  in  which,  &c.,  and  R.  TT., 
who  was  seised  in  fee  of  the  50 
acres,  F.  C.  granted  to  R,  W.,  his 
heirs  and  assigns,  for  the  time  be- 
ing, owners  in  fee  of  the  50  acres, 
the  privilege  of  hunting  for  game  . 
in  the  close  In  which,  &c.  Repli- 
cation, that  F  C,  did  not  grant  to 
R*  W,  the  privilege,  as  in  the  plea 
mentioned.  Issue  thereon.  No 
proof  of  the  grant  pleaded,  but 
proof  that,,  by  deed  of  the  same 
date,  R,  TT.,  who  was  seised  in  fee 
of  the  manor  of  Middleton,  con- 
veyed Forton  Farm  to  F,  C  in 
fee,  reserving  all  royalties;  that 
from  1753,  the  gamekeepers  of  the 
lords  of  the  manor  were  accustomed 
to  sport  over  Forton  Farm^  with 
the  knowledge  of  plaiotiff  ftnd  his 


EVIDENCE. 
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famdlords,  the*  owoers  of  Forton 
Farm;  that  about  14  years  ago, 
plaintiff,  by  desire  -of  his  landUMKl, 
gave  notice  to  the  gamekeeper  of 
the  lord  of  'the  manor  not  to  tres- 
pass, but  that  he  continued  to  sport 
there  by  the  order  of  the  lord  of 
the  manor,  without  further  inter- 
ruption : — Held,  that  upon  such 
evidence  the  jury  could  not  presume 
a  grant.  Pickering  v.  Noyes,  M. 
6  Q.  4.  page  49 

2.  Second  plea,  that  R,  IF.,  who  Was 
seised  in  fee  of  the  close  in  which,. 
&c.,  by  indenture  of  1736,  granted 
to  F.  C.,  his  heirs,  d?c.,  the  close 
in  which,  &c.,  reserving  all  royal- 
ties; deducing  title  in  the  said 
royalties  from  R,  W.  to  J.  W,^  and 
justifying  as  servant  to  /.  W,  Re- 
plication, that  defendant  did  not 
enter  the  close  to  exercise  the  said 
royalties.  Issue  thereon: — Held, 
that  upon  this  issue,  defendant  was 
bound  to  prove,  first,  that  he  had  a 
right  of  free-warren ;  and  second, 
that  at  the  time  of  the  supposed 
trespass,  he  was  in  the  due  exergise 
of  it     Id.  ibid. 

3.  In  an  action  for  words  of  and  con- 
cerning plaintiff  as ''  treasurer  and 
collector'*  of  certain  tolls  and  rates, 
it  appearing  that  the  words  were 
spoken  of  him  in  his  character  o  t 
eoHectot  only : — Held,  that  without 
due  proof  of  his  appointment  as 
collector,  pursuant  to  a  private  act 
of  parliament,  the  action  was  not 
maintainable,  even  though  he  had 
acted  as  such  collector  at  the  time 
the  words  were  spoken.  Sellers  v. 
KUlew,  M.  6  G.  4.  121 

4.  Declaration  by  the  payee  against 
the  maker  of  a  promissory  note  to 
the  order  of  the  payee  for  "  value 
received,"  is  not  disproved  by  evi- 
dence of  a  note  payable  to  the 
plaintiff's  o!rder,  foe  "  value  received 
ill  Mrs.  X.'s  estate,*'  Bond  v. 
StockdaU.    M.6G.4.  140 

5.  A 'Conveyance  to    husband   and 
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,  wii^»  awl  UKeir  heirp,  a^  joii^t  te- 
,  i^aaUf  **  in  consideratioD  of  200/. 
,  now  in.  hand,  duly  paid  by  husbcmd 
and  wife,*'  may  be  expiained  by  ex- 
UiDsic  evidence,  shewing  that  the 
monqy  belonged  to  the  wife  only, 
80  a3  to  defecit  the  claim  of  the 
husband's  assignees,  under  21  J,  1, 
c.  15,  s.  5.  Doe  v.  Statham  M. 
6  Cr.  4.  page  141 

6,  By  memorandum,  dated  Novem- 
ber, 1822,  il.,  an  attorney,  agreed 
with^.,  for  a  valuable  considera- 
•  tion,  to  take  C.  (the  son  of  £.)>  in- 
to partnership,  as  atiomies  and  so^ 
licitorSffor  ten  years,  and  to  allow 
him  a  moiety  of  the  profits.  The 
memorandum  did  not  state  when 
the  partnership  was  to  commence. 

'  €.  was  not  admitted  an  attorney 
Hntii  April,  1823,  but  he  conducted 

'  the  business  in  the  name  of  A.  from 
January,  1823.  In  an  action  by 
ji.  against  B,  for  part  of  the  con- 
sideration money: — Held,  first,  that 
the  agreement,  though  legal  on  the 
face  of  it,  upon  proof  of  C  not 

'  b^ng  admitted  an  attorney  till  after 

;  its  execution,  became  illegal,  within 
22  Geo.  2,  c.  46,  s.  11,  and  void, 
Sfcond,  that  such  proof  was  pro- 
perly adinitted,'on  the  part  of  the 

.defeodant.  Third,  that  proof,  on 
the  part  of  the  plaintiff,  that  the 
agreement  was  to  be  kept  as  an 
escrow,  and  not  acted  upon,  till 
after  CJs  admission,  was  inadmis- 
sible, and  properly  rejected.  And, 
fourth,  that  if  such  proof  could 
have  been  admitted,  the  declaration, 
which  described  the  agreement  as 

•one  to  commence  in prfiBsenti,  could 
not  be  supported  by  parol  evidence, 
that  it  was  to  commence  infuturq, 
the  agreement  being  for  more  than 
one  year,  and  the  whole  of  it,  there- 
fore, required  to  be  tw  writing,  by 
the  Statute  of  Frauds,  29  Car.  2, 
c.  3f  8.  4.  Williams  v.  Jones,  H. 
6  &  7  O.  4.  '548 

7«  Dedafatioa  entitled  geneiaUy  of 


Mickaelnjm  term,  Plea,  that  the 
cause  of  action  did  not  accrue 
within  six  years  next  before  the 
exhibiting  -of  plaintiff's  bill: — 
Held,  that  defendant  might  give 
evidence  of  the  day  on  which  the 
bill  was  actually  filed,  in  order  to 
support  his  plea.  Granger  ▼• 
George.  H.6&7  G.4.  page  729 

EXECUTION. 

1 .  Where  the  6on^yf</«a8signee  of  a  bill 
of  sale  executed  by  the  sheriff  under 
a^.ya.  against  the  goods  of  i4 . ,  al- 
lowed the  latter  to  remain  in  posses- 
sion and  enjoyment  of  the  gocKls,  un- 
til another  execution  was  put  in,  and 
the  same  effects  were  again  seized : 
— Held',  that  the  first  execution, 
being  notorious,  the  assignee  of  the 
bill  of  sale  might  maintain  trespass 
against  the  sheriff,  and  that  an  ab- 
solute change  of  possession  was  not 
necessary  to  give  effect  to  the  bill 
of  sale  as  against  creditors.    Lati- 
mer V.  Batson^  M.  6  G.  4.  106 

2.  Where  landlord  defends,  and  a 
verdict  and  a  judgment  are  ob- 
taiaed  against  him  in .  ejectment, 
there  is  no  necessity  for  wiy  /«»*- 
ther  order  of  the  Court,  to  enable 
the  plaintiff  to  sue  out  execution. 
Doe  v .  Bennett,  M,  6  G.  4.        261 

FOREIGN  JUDGMENT. 
See  Pleading,  4. 

FREEHOLD. 
See  Action  ov  the  Case. 

FREE-WARREN. 

i&^EviDE^NCE,  ly  2. 

FREIGHT. 
See  Insurance,  1,  5. 

GAME. 
iSmEvihencx,  1,8. 
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HUNDRED. 

GAVEtKiND; 
See  Devi&e,  1. 

GRANT. 
See  Bargain  and  Sale.' — Copy- 

HOLDS.-^BVIDBKCK,  1,2. 

GUARANTY. 

jS»CC  JoiVDER  OF  PAKTIES. 

• 

A,  gave  B.  the  following  guaranty :; — 
''  I  have  given  C.  an  order  to  pur- 
chase cotton,  and  as  it  may  be  to 
my  advantage  to  have  his  bills  on 
me  negociated  through  your  house, 
I  have  in  such  case  to  request 
that  you  will  honour  his  drafts  to 
the  amount  of  those  he  may  send 
to  you  for  sale,  on  my  account; 
and  I  engage  that  his  bills  on  me, 
so  transmitted,  shall  be  reralarly 
accepted  and  paid:" — Held,  that 
under  this  guaranty,  B.  was  justi- 
fied in  honouring  C.*s  draft  to  the 
amount  of  a  bill  drawn  by  C.  on  ii., 
and  represented  by  C.  to  £.,  as 
being  drawn  on  account  of  il., 
though  such  bill  was  in  fact  drawn 
by  C.  on  his  own  account.  Ogden 
V.  Aspinall,  H.  6  &  7  O.  4.     ' 

page  637 

HIGH  CONSTABLE, 

See  Highways. 

HIGHWAYS. 

See  Notice  of  Appeal. 

Where  the  notice  of  holding  a  special 
session  for  making  an  order  to  di- 
vert a  public  footway,  under  55 
Geo.  3,  c.  68,  s.  2,  was  served  on 
the  justices  of  the  district  by  the 
magistrates*  clerk,  and  not  by  the 
high-constable :  — Held,  that  the 
proceeding  was  irregular.  RexY, 
Justices  (^Surrey,  6  &  7  O.  4.* 

867 

HUNDRED. 
The  3  Geo.  4,  c.  33^  gives  a  summary 
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remedy  against  the  hundred,  to  the 
extent  of  30/.,  for  injury  sustained 
by  the  unlawfully  and  maliciously 
burning  any  house,  bam,  or  stack, 
&c.,  ^though  the  injury  be  not 
committed  by  a  riotous  and  tu- 
multuous assembly:  and  the  ^- 
dence  Of  the  parl^  grieved  is  ad- 
missible before  th^  quarter  sessions 
on  appeal,  as  well  as  before  the 
justices  at  petty  sessions.  Rex  v. 
The  Justices  of  Somersetshire ,  ilf. 
6  (?.  4.  pa^'  386 

INDICTMENT. 

See  CoKspiRACY. — Constable.-^ 
Perjury. — Pleading,  8.  9. 

Indictment  charg^g  ''  that  defen- 
dant, in  a  church-yard,  unlawfully 
interrupted  and  obstructed  W.  C, 
clerk,  in  reading  the  order  for  the 
burial  of  the  dead,  and  interring  a  . 
corpse,  and  unlawfully,  by  threats 
.  and  menaces,  hindered  the  burial 
of  the  corpse ; — Held  bad,  in  arrest 
of  judgment;  first,  for  not  averring 
that  W,  C.  was  a  clerk  in  holy 
orders,  and  lawfully  acting  as  such 
in  the  burial  of  the  corpse;  and 
second,  for  not  setting  out  the  par- 
ticular threats  and  menaces  used 
by  defendant.  Rex  v,  Cheere,  M. 
6G.4.  461 

INHABITANT. 

See  CoNSTASXE. — Rate,  1. 

"  Inhabitant,  or  other,**  in  the  43  £liz. 
c.  2,  s.  1,  means,  resident  inhabi- 
tant, or  other  inh€U>it€tnts.  Rex  v. 
North  Curretf,  M.  6  G.  4.        424 

INNS  OF  COURT. 
See  Mandamus,  2. 

INSOLVENT. 

See  CosTis,  4. — Practice,  3. 

1.  An  insolvenl  was  brought  up  .at 
the  assizes  under  the  copipuuory 
clauses  of  the  Lordi' Act,  32  Oto.  3» 
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Cr  28,  8s.  16  &  17,  to  delivier  ki  a 
schedule  of  his  estate,  and  not 
being  prepared  to  do  so  then,  was 
remanded  generally ;  but  as  more 
than  60  days  woukl  hav«  elapsed 
befbre  the  next  assizes,  the  Court, 
at  the  instance  of  the  prisoner, 
made  an  oitler  upon  the  gaoler  to 
bring  him  up  at  the  subsequent 
assizes  for  examination,  notwith- 
standing the  lapse  of  60  days. 
Rex  y.  Belk,  M.  6  G.  4.    page  234 

2.  An  insolvent  is  bound  to  insert  in 
his  schedule  a  claim  which  he 
even  supposes  himself  erroneously 
to  have  upon  property^,  as  part  of 
his  estate  and  effects,  within  the 
meahing  of  the  compnlsory  clauses 
of  the  Lords'  Act.     Id.  235 

INSURANCE. 

SeeSRiP. 

1."  Where  a  vessel  insured  on  freight, 
at  and  from  Grenada  to  London , 
arrived  in  safety,  and  proceeded  to 
deliver  her  outward  cargo  in  differ- 
'eht  bays  of  the  island,  (where  there 
is  but  one  custom-house),  and  was 
lost  in  entering  a  bay,  into  which 
she  was  going,  for  the  double  pur- 

Eose  of  delivering  the  reinainder  of 
er  outward,  and  taking  in  a  home- 
ward cargo :— Held,  that  this  was  not 
a  deviation,  and  that  the  under- 
writers were  liable  for  the  loss  of 
the  homeward  freight.  Warre  v. 
Miller,  (in  error).  M.  6;  O.  4,  1 
2v  A  mis-description  of  a  party  ap- 
*  plying  to  the  crown,  for  a  license 
to  trade  with  an  enemy,  if  made 
whhout  fraud,  does  not  vacate  the 
license,  or  vitiate  a  policy  effected 
upon  it.  Vaughan  v.  Lemcke,  (in 
error).  M.  6  <?.  4.  236 

3.  Policy  of  insurance  on  goods,  with 
a  warranty  against  average,  '*  un- 
less general,  or  the  ship  be  strand- 
ed.** On  the  voyage,  the  ship  was 
driven'  by  stress  of  weather,  into  a 
harbour,  at  the  mouth  of  which  she 
strnck  upon  an  inchor,  and  was 


INSURANCE. 

in  danger  of  sinking;  to  prevent 
which,  she  was  warped  higher  up 
in  the  harbour,  where  she  toolc   the 
ground,  and  remained  fast  halT  an 
hour:— -Held,  that  die  ship    was 
stranded,  within  the  -  meaniog'    of 
the  policy.    Barrow  v.  Bell^  Jif^  S 
G.  4.  page  244 

4.  Policy  on  a  ship  ^  from  London  to 
New  South  Wales,  and  from  thence 
to  sAY  ports  and  places  in  the  .Bast 
Indies,* or  South  America:  with  li- 
berty to  take  in  and  land  goods  aod 
passengers,  and  to  trade  backwanls 
and  forwards,  and  forwards  and 
backwards."     On  arriving  at  Niew 
South  Wales,  the  captain  was  or- 
dered by  his  owners  to  proceed  on 
a  trading  voyage  to  Nem  Zeahmd, 
and  from   thence  direct  to  Sn^tk 
America.     He  proceeded  to  New 
Zealand  with  passengers,  and  was 
returning  from  thence  to  New  South 
Wales,  when  the  diip  was  totally 
lost : — Held,  that  the  sailing  from 
New  South  Wales  to  New  Zealand, 
and  back,  was  a  deviation  from  the 
voyage  insured,  by  which  the  in- 
surers were  discharged.     Bottom- 
ley  V.  Bovill,  H.  6  &  7  G.  4. 

702 

5.  Wh^«  a  vessel  was  chaxtered  for 
six  months  certain,  the  freighter  to 
pay  200/.  per  month,  and  so  in 
proportion  for  any  longer  time  she 
might  be  employed^  the  owner  to 
keep  the  ship  in  repair  dnring  the 
voyage;  and  in  consequence  of  the 
perils  of  the  sea,  the  vessel  was 
obliged  to  be  repaired  twice  in  the 
course  of  the  voyage,  which  detain- 
ed her  uselessly  to  the  freighter  for 
38  days :— Held,  that  he  was  s^ 
liable  for  freight  during  such  deten- 
tion.    Ripley  v.  Scatfe^  6&7  G. 
4.  818 

6.  A,,  B.,  C^  and  D.,  employ  a  bro- 
ker to  effect  a  policy  of  insurance 
on  goods  on  board  a  cevtain  vessel, 
and  upoa  a  loss  happening,  an  te- 
tion  was  brought  in  the  broker's 


JUSTICES. 

name,  aeainst  the  under-writers. 
A/s  evidence  being  neceasary  to 
the  maintenance  of  the  action,  he, 
in  Older  to  render  himself  compe- 
tent, executes  a  release  to  the  broker 
for  a  nominal  consideration,  of  all 
liability  to  him  for  the  money  to  be 
recovered  in  the  action ;  and  after 
action  brought,  he  conveys  all  his 
interest  in  the  policy  of  X»  and  R, 
for  a  nominal  consideration,  hav- 
ing, with  his  co-assured,  previously 
executed  a  bond  of  indemnity  to 
the  broker,  for  the  costs  of  the  ac- 
tion : — Held,  on  error,  that  it.  was 
still  liable  for  costs  to  the  attorney 
who  brought  the  action,  and  was 
therefore  an  incompetent  witness; 
semble,  that  the  machineiy  resort- 
ed to,  for  the  purpose  of  making  A . 
a  competent  witness,  amounted  to 
maintenance.  JBell  v*  Smithy  H,  6 
&  7  G,  4.  page  846 

INTEREST. 

Interest  is  not  payable  on  money  lent, 
unless  by  the  usage  of  trade,  or 
from  the  course  of  dealing  between 
the  parties,  a  beirgain  to  pay  in- 
terest can  be  inferred.  Shaw  v. 
Pkton,  M.6G.4.  201 

JOINDER  OF  PARTIES. 

See  Pleading,  6. 

Where  a  guaranty  was  given  person- 
ally and  individually  to  one  of  se- 
.▼eral  partners  in  a  firm: — Held, 
that  an  action  might  be  maintained 
in  the  names  of  all  the  firm,  if  it 
appeared  that  the  guaranty  was  in- 
tended for  the  benefit  of  all.  Gar- 
rett V.  Handley,  M,  6  G.  4.     144 

.   JURORS. 

See  MlS-THLAX.— rSfiSfiONS. 

JUSTICES. 

&e  CovvicTioir.  —  HirKDB,ED,  ^— 
Mandamus,  3.-^Notiob  of  Ap- 
peal. *—  Skssiovs,  —  Practice, 
14. 


LANDLORD  AND  TENANT.  879^ 

1»  A  jitstioe  <»nvicted  of  a  misde- 
meanour in  his  dOGice,  must  aHesd 
in  person  to  receive  the  sentence  of 
the  Court;  but  upon  an  affidavit  of 
age  and  infiixnity,  the  Court  will 
dispense  with .  his  personal  atfeead- 
ance.  Res  v.  Omtabk^  if.  6  & 
7  G.  4.  fa^e  .663 

2.  If  a  justice  of  the  peace  coit^vtatfis 
a  reasonable  doubt  of  his  juritdic- 
tion,  the  Court  will  notcwHPel  him 
to  do  an  act  whkrh  m^y  subject 
him  to  an  action.  Rex  v,  Broderip^ 
H.6&7  G.4.  Ml 

LANDLORD  AND  TENANT. 

See  Covenant. — Deed^ — Me&c.er. 
Parol  License. — Pleading*  7, 
12. — Stamp,  2. 

1  •  The  lessee  of  a  hous^  underlet  the 
same  &t  Lady-day,  to  il.,  as  tenant 
from  year  to  year,  and  before  the 
end  of  the  half  year,  put  workmen 
into  the  house,  with  A*s  consent, 
for  the  purpose  of  repairing  a  party 
wall,  but  the  inconvenience  occa- 
sioned thereby  was  so  gpreat,  that 
il.'s  lodgers  quitted  the  house,  aiid 
he  was  obliged  to  take  lodgings  for 
his  own  family  elsewhere,  and  after 
paying  the  rent  up  to  Midsummer- 
day  f  he  remained  in  possession, 
carrying  on  his  trade  till  the  5th 
July,  and  then  quitted,  without 
notice  to  his  landlord : — Held,  that 
the  latter  could  not  maintain  an 
action  for  use  and  occupation  for 
the  second  half  year,  which  had 
thus  commenced,  the  jury  finding 
that  there  had  been  no  beneficial 
occupation.  Edwards  v.  Heiher- 
ington,  M,S  G.  4,  11 

2,  Declaration  in  .replevin.  Avowry 
for  double  rent  of  premises,  of 
which  plainti£F  was  tenant  A'om  year 
.  to  year,  to  defendant,  and  which 
•  he  held  over,  a^r  the  expiration 
of  his  own  notice  to  quit  Plea 
in  bavy  that  the  notice  was  not  in 
writing,  and  was  given  le^s  than  six 
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joMiths  before  the  day  (hereitu  nmn* 
tioned  forqttitiing'possestiotiv  Rf- 
plioation^  admitting  tlie  allegation 
in  the  plea,  but  anrerring- that  the 
demise  was  by  parol,  and  that  de- 
fendant recognised,  assented  to, and 
adopted  the  notice.  Ondemunerto 
the  replication : — Held,  fint,  that 
the  tenancy  was  not  dctemiined,  the 
notice  to  quit  being  insufficient, 
and  there  being  no  surrender  in 
writing,  or  by  operation-  of  law, 
within  the  Statute  of  Frauds ;  se- 
cond, that  the  landlord  waa  not 
entitled  to  double  rent,  under  the 
11  G.  2,  c.  L9,  8,  18;  and  third, 
that  under  this  avowry,  he  coold 
not  recover  the  single  rentj  it  not 
being  part  and  parcel  of  the  double 
rent  avowed  for.  Johnston  v.  Hitd- 
dleutOHy  M.  6  G.  4.         po^e  41 1 

3.  If  a  verdict  he  found  for  a  defend- 
ant in  replevin,  upon  an  avowry 
generally^  or  as  landlord,  he  is  en- 
titled to  his  double  costs,  under  1 1 
G.  2,  c.  19,  s.  22,  though  the  re- 
plevin be  brought  solely  for  the 
purpose  of  trying  the  title  to  the 
premises.  Staniland  v.  Ludlam, 
M,  6  G.  4.  484 

4.  Double  costs  under  this  statute, 
(11  G.  2,  c.  19),  are  estimated,  by 
giving  the  defendant,  first,  the 
whole  of  his  single  costs,  and  then 
half  that  amount.     Id.  ibid. 

5.  By  agreement  in  writing,  dated  20th 
May,  1824,  defendant  ''agreed 
to  let  plainti£F  two  uj^^er  rooms, 
and  part  of  a  lower  room,  as  a 
workshop  and  smithy^  aod  to  fitid 
power  for  three  lathes,  &c.;  de- 
fendant agreed  to  pay  rent  for  Uie 
above,  61/.  per  year,  to  be  paid 
quarterly  jn  cash ;  and  that  three 
months'  notice  was  to  be  required 
on  each  party.''  Plaintiff  took  pos- 
session of  the  rooms  the  same  day, 
and  defendant  found  the  power. 
Qn  the- 20th  August,  detendHnt 
served  plaintiff  wiUi  a  written  no- 
tice of  that  date^  to  quit  the  rooms 


on  die  l^Qth  Naoemher  foUowing. 
Plaintiff  did  not  then  object  to  the 
notice,  but  held  over  after  the  20th 
November,  from  which  day  defend- 
ant ceased  to  iind  the  power.     On 
the  19th  Januarys  1 825,  plaintiff 
and  defendabt    settled    their  ac- 
counts up  to  the  20th  November 
preceding,  when  plaintiff  agreed  to 
give  up  the  key  of  the  rooms;  but 
afterwards  refused  to  do  so,  saying 
"  that  the  notice   was  bad;'*  to 
which  defendant   replied,   **  then 
there  would  soon  be  another  quar- 
terns rent  due."     In  an  action  by 
plaintiff  for  damages,  for  the  dis- 
continuance of  the  power  by  the 
defendant : — Held,  that  the  agree- 
ment was  a  demise  of  a  tenement, 
creating  a  tenancy  which  could  not 
be  determined  but  by  a  notice  end- 
ing with '  the  current  year,  except 
-  by  custom ;  and  that  tlie  plainliff 's 
agreeing  to  give  up  the  key  when 
he  did,  was  no  acquiescence  in  the 
notice  served  upon  him»  and  no 
surrender  of  his  tenancy  within  the 
Statute  of  Frauds ;  though  such 
an  acquiescence,    if    established, 
would  have  been  a  bar  to  the  ac- 
tion.    Brown  v.  Burtenshaw,  H,  6 
&  7  G.  4.  page  603 

LEASE. 

See  Covenant. —  Deed. — Land- 
LORD  AND  Tenant. — Merobe. 
— Pleading,  7,  12. — Stamp,  2, 
3. 

•  LIMITATIONS,  STATUTE  OF 

See  Copyholds. — Pleading,  2,  3. 

The  Statute  of  Limitations  is  a  bar  to 
an  action  of  trover,  commenced 
more  than  six  years  after  the  con- 
version, though  plaintiff  was  igno- 
rant of  the  conversion  till  withm 
the  six  years ;  defendant  not  having 
committed  any  fraikl  to  prevwt 
plaiatiffTs  earlier  knowledge.  Gran- 
ger  v.  Qeorge,  H^SSsl  O.li.  . 
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MANDAMUS. 

LORDS'  ACT. 

iSitelusoLVENT. — Practice,  3. 

LUNATIC. 

1.  A  lunatic  is  capable  of  contracting 
for  necessaries.  Bagster  v.  The 
Earl  of  Portsmouth,  H.6Si7  G. 
4.  p<^g€  614 

2.  Where  a  person  of  rank  ordered 
carriages  suitable  to  bis  conditiao, 
and  the  coach  makec  supplied  them, 
bond!  fide  and.  without  firaud»  and 
they  were  actually  used  by  the 

f^arty ; — Held,  thaX  aa  action  would 
ie  upon  the  contract,  notwithstand- 
ing an.  inquisition  of  lunacy  finding 
the  p9rty  to  be  of  unsound  mind  at 
the  time  th«  carriages  were  or^ 
deied.    Id,,  ibid, 

MAINTENANCE, 
See  Inbitrance,  6. 

* 

MANDAMUS. 

See  Practice,  14. 

1 .  The  sessions  being  equally  divid^ 
in  opinion  on  an  appeal  against  an 
order  of  removal,  quashed  the  or- 
der, instead  of  adjourning  the  ap- 
peal : — Held,  that,  even  supposing 
their  judgment  to  be  erroneous,  a 
mandamus  would  not  lie  tore-hear 
the  appeaL  Rex  v.  The  Justices  of 
Monmouthshire,  Af.  6  G.  4.       334 

2.  Mandamus  does  not  He  to  the 
benchers  of  an  inn  of  court,  to 
compel  them  to  admit  an  individual 
t»  be  a  member  of  .the  society,  for 
the  purpose  of  qualifying  himself 
to  become  a  barrister.  Rex  t.  Ztn* 
cohfCs  Inn,  M.  6  G.  4.  351 

3.  Mandamns  lies  to  the  justices  and 
olerk  of  the  peace  of  a  borough,  to 
permit  the  attorney  on  behalf  of 
certain  persons,  contributors  to  the 
county  rates,  *'  to  inspect  i^iid  take 
copies  of  the.  last  two  rates  made 
for  Ibe  borough,  and  all  dnien 
made  fer  the  expenditure  of  the 
same^  and  the  several  0Bden4»f  se^- 
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sions  made  knowa,  and  all  ether 

piloceedings  and  documents  relating 

'    thereto."    Rex  ▼.  The  Jmstiees  of 

Leicester,  M.  6  G.  4.       yage  370 

4.  Mandamus  to  the  justices  and  the 
derk  of  the  peace  of  a  borough,  to 
permit-  the  attorney  on  behalf  of 
certain' persons,  eontribotocs-tO'the 
county  rate,  ^  to  inspect  and  lake 
copies  of  the  last  two  rates  made 
for  the  borough,  and  all  ordeca 
made  for  the  expenditure  of  the 
same,  and  the  several  orders  of  ses- 
sions made  thereon,  and  all  other 
proceedings  and  documents  relating 
thereto,'*  does  not  lie,  till  aAer  ap- 
plication made  to,  and  refused  by, 
the  justices  assembled  m  quarter 
sessions.     Id,  373 

5.  The  Court  will  not  grant  a  manda- 
mus to  churchwardens  to  allow  an 
inspection  of  their  accounts,  under 
17  G.  2,  c.  38,  8.  1,  unless  the  ap* 
plicant  states  some  public  ground 
for  desiring  such  inspection.  S.  14 
of  the  act,  which  imposes  a  penalty 
upon  churchwardens  wrongfully  re- 
fusing an  inspection,  is  no  answer 
to  the  application.  Rex  v.  Cledr, 
M.  6  G^4.  393 


MARSHAL. 

See  Practice,  15. 

MEMORANDUM. 


487 
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T,  W.,  being  seised  in  fee  of  certain 
premises,  by  lease  of  29th  Sepiemr 
her,  1788,  demised  the  same  to  /. 
W,,  for  twenty-one  years,  at  the 
yearly  rent  of  60/.  J.  W,  entered 
and  kept  possession  of  the  pre- 
mises, without  paying  rent,  until 
his  death  in  1823.  By  wiU  of  20th 
January,  1799,  T.  W,  devised  the 
premises  to  /.  W,  for  life.  ,  By 
lease  of  13th:  December,  1799,  T. 
W,  demised  tiie  premises  to  J,  W^ 
for  sixty  years  from  Michaelmas 
1809y  at  t^e  yearly  rent  of  6pf.  By 
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'  lease  and  release,  of  5!d  and  dd  of 
May,  1806,  J,  W.  conveyed  his  fife 
estate  on  the  premises  to  /.  P.,  in 
trust  for  him,  J.  W. : — Held,  that 
the  interest  in  the  premises  created 
in  /.  W,  by  lease  (3^ December,  1 799, 
was  an  interesse  termini  only,  and 
did  not  merge  in  the  l\f&  estate 
devised  to  him  by  the  will  of  Janu- 
ary, 1799.  Doe  v.  Walker,  H.  6 
&  7  0. 4.  page  487 

MIS-TRIAL. 

Where  an  infant  under  the  age  of 
twenty-one  years,  not  qualified  by 
"property,  nor  having  been  in  fact 
summoned,   personated   his  father 

•  as  u  juror,  and  joined  in  a  verdict 
of  guilty  against  a  person  indicted 
of  perjury: — Held,  that  this  was  a 
mis-trial ;  and  in  the  absence  of  all 
fraud  on  the  pare  of  the  defendant, 
the  Court  granted  a  new  trial.  Rex 
V.  Tremaine,  H.  ^Scl  G.  4.    684 

MONEY  HAD  AND  RECEIVED. 

SeeSzT-ovF, 

A„  being  a  stfanger,  deposits,  for  a 
particular  purpose,  in  tha  hands  of 
B,,  a  country  banker  at  T,,  the 
sum  of  800/.,  in  local  bank  notes  ; 
655/.  of  which  had  been  issued  by 
C,  at  D. :  B.  transmits  the  whole 
of  the  notes  immediately  to  C.,and 
is  credited  with  the  amount  in  ac- 
count with  the  latter,  who  re>issues 
the  notes,  and  stops  payment: — 

•  Held,  that  A,  was  entitled  to  reco- 
ver the  whole  amount  of  the  notes 
froni  B.,  as  cash  received  by  the 
latter  to  his  use.  Gillard  v.  J^yse, 
H.  6  &  7  G.  4.  523 

NONSUIT. 
See  Practice,  13. 

NOTICE  OF  APPEAL. 

A  notice  of  appeal  by  an  inhabitant  of 
a  parish  against  an  order  for  stop* 
ping  up  sUi  unnecessary  public  foot  | 


PARTNERS, 

way,  under  the  authority  of  55  G. 

3,  c.  68,  s.  2,  must  state  that  the 
appellant  is  "  injored,"  or  "  ag- 
grieved," pursuing  the  language  of 
s.  3,  the  appeal  clause,  or  tne  party 
will  have  no  locus  standi  in  curiS. 
Rex  V.  The  Justices  of  Essex,  H, 
6  &  7  G.  4.  page  658 

PAROL  LICENSE. 

In  case  for  ohstnicthig  a  draio,  phhi^ 
tiff  claimed  righi  and  title  to  the 
ctein  by  virtue  of  a  license  granted 
to  his  landlords,  their  heirs  and  as- 
stjirns,  to  make  thedraia,  and  have  the 
foul  water  pass  from  their  seoUery 
through  >  the  draiD  across  defend- 
ant's yard  into  another  yard  appur- 
tenant to  the  premises  m  plaintiff's 
occupation : — Held,  Hoax  tlie  in- 
terest, as  declared  upon  by  plaintiff, 
being  in  its  nature  freehold^  and 

.  the  license  to  support  it  being 
merely  by  parol,  and  not  by  deed, 
the  action  was  not  maintainable. 
Hewlins  v.  Skippam^  H.  6  &7  G, 

4.  783 

PARTNERS. 

See  Evidence,  6. — Guaranty. — 
Joinder  of  Parties. — Rate,  I. 

1.  A  merchant  in  London,  authorises 
a  broker  at  Liverpool^  in  writing, 
to  purchase  1000  bales  of  cotton, 
and  proposes  to  the  latter,  "  to  be 
allowed  to  be  one-third  interested 
therein,  acting  in  the  business  free 
of  commission.  To  .this  propo- 
sition the  broker  accedes,  and  pur- 
chases cotton  tn  his  own  name, 
which  is  paid  for  solely  by  the 
merchant  in  London,  In  the  sub- 
sequent correspondence  between 
the  parties,  the  transaction  isspokea 
of  as  ^^  a  joint  account,"  "  joinl 
concern,*' "joint  purchase,"  "joint 
speculation,"  ''joint  cotton  ad- 
venture." The  broker  effects  ia- 
surances  on  the  cotton  against  fife, 
and  tranamits  the  policies  to  the 
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meichant,  iDforming  him  that  the 
cotton  is  deposited  in  ware-rooms 
rented  by  him,  (the  broker),  and 
that  he  holds  the  key  for  their  ^om^ 
security.  The  broker  pledges  the 
whole  tif  the  cotton  to  the  de- 
fendant, for  a  debt  due  to  the 
latter,  and  becomes  a. bankrupt: — 
Held,  thdt  the  broker  was  a  part- 
ner with  the  merchant  in  the  cot- 
tons, and  that  he  had  authority  to 
pledge  the  whole  to  the  defendant, 
as  an  innocent  pawnee,  without 
fraud.  Reid  v.  Holltnshed^  M,  6 
O.  4.  page  444 

2«  One  of  four  partners  having  re- 
tired, the  other  three  continued 
the  business,  assuming  the  funds, 
and  char^g  themselves  with  the 
partnership  debts,  il.,  a  creditor 
of  the  old  firm,  was  informed  of 
this  arrangement,  and  bis  account 
was,  with  his  consent,  tmnsferred 
from  the  old  firm  to  the  new,  with 
whom  he  continued  to  have  deal- 
ings, drawing  '  upon  them,  and 
making  them  payments,  for  about 
twelve  months,  when  they  failed, 
in  his  debt  : — Held,  that  the  re- 
tired partner  was  still  liable  to  i4., 
for  the  balance  due  to  him  by: the 
old  firm,  though  if  ui.  had  dravm 
for  that  balance  at  any  time  during 
the  solvency  of  die  new  firm,  it 
would  have  been  paid.  David  y. 
£llice,  H.e&7  0.4.  690 

PATENT. 
See  Venue,  1. 

PERJURY. 

See  Mis-trial. — Pleading,  8,  9. 

K  An  indictment  for  perjury,  charg- 
ing that  defendant  **  falsely  and 
maliciously  gave  false  testimony ^^ 
without  averring  that  the  offence 
was  **  wilfully;*  or  that  it  was 
<«  corrupt ly'*  committed,  is  bad  in 
anest  of  judgment.  Rex  v.  Rich- 
ardsy  H.6&,7  G.4.     ,  665 
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2^  QutiBrey  Whether  an  indictaifnt 
at  common  law  for  perjury^  must 
not  charge  the  ofi*ence  t»  have  been 
wilfully y  as  well  as  corruptly j 
committed.  Id.  page  665 

3.  The  first  count  of  an  indictment 
for  perjury  committed  on  a  trial, 
charged  that  defendant  was  sworn 
and  examined  at  the  triaU  and, 
that  he  deposed  so  and  80»  setting 
out  the  evidence,  and  then  assign- 
ing perjury  thereon,  in  the  usual 
way.  The  fifth  coqat,  which  as- 
signed perjury  on  an  affidavit 
sworn  by  defendant  in  opposition 
to  a  rule  for  a  new  trial  in  the  pre- 
vious case,  after  averring,  by  way 
of  introduction,  "  that  by  means 
of  the  false  testimony  of  defendant 
in  the  first  count  mentioned,  prose- 
cutor was  unlawfully  convicted," 
proceeded  to  allege,  that  defendant 
afterwards  falsely  swore  in  the  affi- 
davit, "  that  the  evidence  which 
he  had  given  on  the  said  trial  was 
true,'*  and  then  assigned  the  per- 
jury by  averring,  "  that  whereas 
in  truth  and  in  fact,  the  evidence 
which  defendant  gave  on  the  said 
trial  was  not  true,  but  was  false  in 
the  particulars  in  the  said  first  amnt 
of  this  inguisition  assigned  and  set 
forth: — Held,  insupportable  in  the 
arrest  of  judgment.    Id,         ibid. 

PEW. 

iSpe  Prohibition. 

1.  A  non-parishioner,  whether  extra- 
parochial,  or  residing  in  another 
parish,  com  have  no  right  to  a  pew 
m  the  body  of  a  parish  church,  ex- 
cept by  prescription.  Byerley  v. 
Windusy  H.  6  &  7  0.  4.         674 

PLEADING. 

See  Assumpsit — ^-Bye  Laws. — - 
Costs,  2;-*-Ev  idekce,  1 , 2,  7. — 
Indictment.— Landlord  avd 
Tenant,  2,— Limitations,  Sta- 
tute of.-— •Parol  License,- — 
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Pbrju&t. — Practicb,  4, 12.-*— 

QUABE    JhF£DIT.*— SUFBRVLU- 

ocrs  Counts. 

1.  Covenant  for  non-payment  of  rent. 
Declaration,  that  plaintiff  and  his 
wife,  since  deceased,  demised  the 
premises  to  defendant,  for  21  years, 
reddendum,  and  covenant  to  pay 
rent  to  plaintiff  and  his  wife;  that 
the  wife  died,  and  that  afterwards 
rent  became  due  to  plaintiff*.  Plea, 
setting  out  the  lease  on  oyer^  by 
which  it  appeared  that  the  redden- 
dum, and  the  covenant  to  payrent, 
was  to  plaintiff  and  his  wife,  and 
her  heirs;  and  stating  that  plaintiff 
never  had  any  estate  in  tne  pre- 
mises, except  m  right  of  his  wife, 
whose  estate  they  were;  that  she 
died,  without  issue,  leaving  an  heir, 
whereupon  all  the  estate  of  plaintiff 
ceased;  and  that  the  heir  threaten- 
ed to  enter  and  eject  defendant, 
unless  he  attorned ;  and  defendant 
was  thereby  compelled  to  attorn, 
and  become  tenant  to  the  heir. 
Upon  general  demiirrer: — Held, 
that  this  plea  was  good,  and  an 
answer  to  the  action.  Hill  v.  Saun^ 
dersiin  error),  M.  6  G.  4.  page  17 

2.  Replication  to  a  plea  of  the  Statute 
of  Imitations  to  a  declaration  con- 
taining several  counts  on  promises, 
averred  that  before  and  at  the  time 
of  the  makine  the  said  several  pro- 
mises, defendant  was  in  parts  be- 
yond sea,  and  afterwards  returned, 
which  was  his  first  return  after 
making  said  several  promises,  &c: 
— Held,  that  the  wprd  "several*' 
might  be  taken  distributively,  and 
construed  to  mean  that  it  was  de- 
fendant's first  return  after  "  each 
and  every^  of  the  promises ;  and 
that  at  all  events  the  want  of  these 
latter  words  was  only  g^und  for 
special  demurrer.  Plumper  ▼. 
Woodbume^  M.  6  Q\  4.  25 

3*  A  bailable  writ,  with  an  ac  etiam 
clavae  vpon  promises^  is  a  good 
continuance  of  a  Bon-bailable  bill 


PLEADING. 

of  Midiiesex,  so  as  to  #roid  the 
Statate  of  Limitations,  and  the 
coDtinaances  may  be  pleaded  with- 
out a  claase  of  sicnt  pluries.      Id, 

pag^  25 

4.  A  jadgment  obtaioed  hy  defendant 
in. the  Colonial  Courts  cannot  be 
pleaded  by  way  of  estoppel  to  a 
.  declaration  in  this  country  for  the 
sttone  caose  of  action,  anless  it  is 
■hewn  that  the  judgment  so  oh- 
tained  y^oM  be  final  antt  conclu- 
sive in  the  ooloniei.     fd,         ibid, 

5.  Plea,  to  assumpsit,  'for  goods  sold 
and  delivered,  *'  that  the  goods  were, 
with  the  privity  of  plaintiff,  sold  and  < 
delivered  to  defendant  by  /.  iSf.,  the 
agent  of  plaintiff,  in  the  name  and 
as  the  goods  of  /.  S,y  and  that  de- 
fendant never  knew  plaintiff  as  the 
owner;  that  at  the  traie  of  the  sale 
and  delivery,  /.  S.  was,  and  vtifl  is, 
indebted  to  defendant  in  a  sum  ex- 
ceeding iStst  price  of  the  goods ;  and 
that  defendant  is  ready  and  willing 
to  set  off,  and  allow  the  plaintiff 
the  price  of  the  goods,  ont  of  the 
money  so  due  and  owing  from  J, 
S,  :*'*-Held,  good,  on  special  de- 
murrer. Carr  v.  Hinchliff,  M.  6 
0. 4.  42 

6.  Declaration  in  trespass  against 
three.  Plea  by  all,  not  guilty. 
Separate  pleas  of  justification  bj 
two.  Replication  to  these  p!eas, 
that  those  two  defendants  were 
guilty  of  excess.  Rejomder  by  all 
three  defendants,  that  they  were 
not  eUl  three  guilty  of  excess.  On 
demurrer,  the  rejoinders  held  ill, 
and  judgment  for  plaintiff.  Mor^ 
row  V.  Belcher,  M,  6  G.  4.         187 

7*  Declaration  on  a  covenant  in  a 
lease  to  deliver  timber,  growing  on 
the  demised  premises,  sufiScient  lor 
the  repairs  thereofi  averring  that 
there  was  timber  growing  on  the 
premises  sufficient  for  the  repairsy 
but  that  defendant  did  not  deliver 
it.  Defendant  set  out  the  lease  up- 
on oyer,  and  (beaded,  first,  non  eat 
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factum ;  mod  second^  that  Aero  was  » 
net  timber  growiiig  on  the  premises 
sufficient  and  proper  for  the  re- 
pairs.    Issue  on  both  pleas: — 
UeM,  first,  that  the  only  question 
upon  the  fisst  iteue  was,  whether 
the  defendant  had   executed  the 
lease  as  set  out ;  for  the  lease,  so 
set  out,  became  part  of  the  decla- 
ration, and  its  legal  effect  could  not 
be  questioned,  except  upon  demur- 
rer. Held,  second,  that  the  second 
plea  was  good,  akhou^  it  did  not 
all^e  that  there  was  not  timber 
growing  on  the  premises,  sttfcient 
for  the  repaire,  or  any  part  thereof. 
Snell  V.  Snell,  M.  6  G.  4.  page  249 
B.  Perjury  being  assigned  on  an  affi- 
davit made  before  a  Master  fixtmor- 
dinary  jn  Chancery^  for  the  purpose 
of   superseding  a  commission  of 
bankrupt  which  had  issued  against 
the  deponent,  the  indictment,  after 
statinff  that  the  commission  had 
issued  declaring  the  deponent  a 
bankrupt,  stated,  that  such  pro- 
ceedings were  thereupoa  had,  un- 
der and  by  virtue  of  the  said  com- 
mission, that  the  bankrupt  after- 
wards, and  while  the  commission 
was  in  force,  to  wit,  on,  &c. ,  at, &c. , 
caipe  before  the  Master  Extraordi- 
nary, and  did  then  ai^d  there  exhi- 
bit a  certain  affidavit,  concerning 
|he  commission  and  the  proceedings 
under  the  same,  entitled,  *'  In  the 
matter  of  J,  D.,  a  bankrupt,"  and 
was  then  sworn  thereto,  and  the  de- 
fendant, well  knowing  the  prenoises, 
and  contriving  unjustly  to  cause  the 
commission  to  be  superseded,  did 
falsely,  &c.,  swear,  &c. ;  with  an 
averment,  **  all  which  said  matters 
and  things,  so  as  aforesaid*  deposed 
and  ^worn  by  the  said  J*.  jD.,  were 
and  are  material  in  the  matter  of 
the  said  /.  D.,  a  bankrupt,**  before 
the     Lord     Chancellor :     Quisre^ 
whether  the  peijury  was  not  well 
assigned  on  the  affidavit,  by  such  a 
general  averment,  without  going  on 
to  aver  that  the  affidavit  had  been 
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fnad^  or  was  intecded  to  have  1>een 
<os8d,  in  a  judicial  proceeding,  ^Rex 
V.  Dudman,  M,  6  G,  4.    page'^IA 

9.  The  word  *'  commission,"  accord- 
ing to  the  context  of  the  sentence 
in  which  it  is  used,,  may  mean 
either  the  instrumeitt  by  which  au- 
thority is  given  to  "  commission- 
ers," or  the  persons  to  whom  au- 
thority is  given.  Therefore,  where,  • 
in  an  indictment  for  perjury,  as- 
signed on  a  petition  to  the  Lord 
Chancellor  to  supersede  a  commis- 
sion of  bankrupt,  the  indictment, 
prpfeissing  to  set  forth  only  the  sub- 
stance of  the  petition,  stated,''  that 
at  the  several  meetings  before  the 
commission  the  petitioner  declared 
openly,  and  in  the  presence  and 
hearing  of  il..J3.,  an  assignee,**  so 
and  so,  and  rt  appearing  from  the 
petition  itself,  that  the  allegation 
therein  was,  **  that  at  the  several 
meetings  before  the  commissioners, 
the  petitioner  declared  so  and  so:" 
— Held,  that  this  was  not  a  fatal 
variance.     Id.  ibid. 

10.  A  private  act,  incorporating  a 
Gas-light  Company,  enacted,  that 
the  costs  of  obtaining  the  act  should 
be  paid  out  of  the  money  subscribed, 
in  preference  to  all  other  payments. 
The  attorney  who  obtained  the  act 
sued  the  company  in  debt,  upon  the 
act,  for  his  costs  : — Held,  first, 
that  the  action  was  maintainable, 
without  setting  out  any  deed ;  and, 
second,  that  if  not,  still  the  objec- 
tion could  only  be  raised  by  special 
demurrer.  Tilson  v.  The  War- 
wich  GaS'light  Company ^  M.  6  Q. 
4.  376 

<  11.  Defendant  in  an  action  by  as- 
signees of  a  bankrupt,  cannot  plead 
the  pendency  of  a  former  action 
brought  against  him  by  the  bank- 
rupt, for  the  same  cause  of  action ; 
for  the  assignees  have  no  power  to 
proceed  with  the  former  action.™ 
Bigas  v.  Cox,  M.  6  G,  4.  409 

12.  Where  the  plaintiff  declares  as 
heir-at-law  upon  a  lease  granted 
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.  by  h\n  ancestor^  he  moit  shew  Aow 
he  is  heir-at-law : — Ageneral  aver- 
ment that  the  demised  premises 
descended  to  him,  tu  cousin  and 
^tr-a<-/au;,  is  not  sufficient.  Lidg- 
bird  V.  Judd,  H.  6  &  7.  G.  4. 

page  517 

13.  Trespass,  for  entering  plaintiffs 
close,  and  with  sheep  consuming 
the  herbage.  Plea,  that  the  locus 
in  quo  was  part  of  a  common,  over 
which  defendant  had  a  right  of 
common  for  sheep.  Replication, 
that  the  locus  in  quo  had  been  in- 
closed by  the  coQsirnt  of  the  lord. 
On  special  demurrer  to  the  replica- 
tion, held  bad,  for  not  going  on  to 
state,  that  after  the  inclosure  there 
was  sufficient  common  left  for  the 
commoners.  Rogers  v.  Wynne,  H. 
6«r7G.  4.  521 

PLEDGE. 

See  Partners,  1. 

PRACTICE. 

See  Affidavit. — Atfidavit  of 
Debt. — Attorney. —  Certio- 
RARi. — Costs. — Evidence,  7. — 
Execution. — Insolvent,    1. — 

Justices. — -Mandamus,   1. 

Pleading,  3,4. — Superfluous 
Counts. — Waoer. 

1.  Where  a  plaintiff  refused  to  deliver 
a  particular  of  his  demand,  in  obe- 
dience to  a  Judge's  order,  the  Court 
refused  to  allow  the  defendant  to 
sign  judgment  of  non-pros.  &- 
mers  v.  King,  M.  6  O,  4.  125 

2.  Service  of  a  copy  of  ti  bill  of  Mid- 
dlesex, by  placing  it  on  the  defend- 
ant's shoulder,  after  he  has  refused' 
to  take  it,  is  sufficient;  and  if  he  is 
served  the  next  day  with  another 
copy,  and  with  notice  of  declara- 
tion at  the  same  time,  there  is  no 
irregularity.  Belt  v.  Vincent^  M. 
6  G.  4.  233 

3.  An  order  to  bring  up  an  insolvent 
under  the  Lords'  Act,  at  the  "  next 
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assises,"  will  not  authmae  the  exa- 
mination of  the  prisoner  at  a  spe- 
cial gaol  delivery.  Rex  v.  Belk^ 
M.  6  0,  A.  page  235 

4.  In  cases  of  nonmailable  process, 
if  the  defend&nt's  name  is  mis- 
stated in  the  writ,  the  Qourt  will 
pot  set  aside  the  writ  and  proceed- 
ings on  motion,  but  will  leave  the 
defendant  to  fats  plea  in  abatement. 
Saijant  v.   Gordhn,  3f.  6  G.  4. 

258 

5.  Affidavits  in  a  Court  of  Error  must 
be  entitled  in  the  cause  above,  and 
not  below.  Gandell  v.  Rogier^  M. 
6  G.  4.  259 

6.  A  defendant  being  arrested,  em- 
ployed, on  the  sudden,  one  attor- 
ney to  put  in  bail  for  him,  and  an- 
other to  carry  on  the  subsequent 
proceedings.  At  the  return  of  the 
writ  each  attorney  gave  notice  of 
bail  above,  describing  himself  as 
the  defendant's  attorney.  The 
plaintiff  excepts  to  one  set  of  bail, 

.  and  that  set  not  justifying,  he  at- 
taches the  sheriff,  without  regarding 
the  notice  of  bail  given  by  the 
second  attorney: — Held,  that  he 
was  bound  to  attend  to  both  notices, 
and  the  attachment  set  aside  for  ir- 
regularity. Gilmour  v.  Brindley^ 
M.  6  G.  4.  259 

7.  Exception  must  be  entered  to  bail, 
before  the  body-rule  can  be  served 
on  the  sheriff;  Rex  v.  The  Sheriffs 
of  Middlesex,  M.  6  G.  4.  264 

8.  If  bail  do  not  justify  within  four 
days  after  exception,  plaintiff  may 
proceed  upon  the  bail-bond,  even 
though  the  bail  were  put  in  earlier 
than  was  necessary;  but  he  cannot 
attach  the  sheriff  until  the  rule  for 
bringing  in  the  body  has  expired. 
Bond  V.  Evans,  M.  6  G.  4.  '  374 

9.  The  3  Geo.  4,  c.  102,  giving  in- 
creased jurisdiction  to  the  Court,  is 
to  be  construed  liberally,  for  the 
dispatch  of  business;  and  an  affi- 
davit sworn  during  term,  is  suffi- 
cient to  bring  the  subject  matter 
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before  the  Court,  as  '^  a  matter  de- 
pending in  the  Coart/'  within  the 
terms  of  the  act,  and  the  king's 
warrant  founded  thereon.  Ex-par te 
Smithy  M.  6  0. 4.  page  382 

10.  A  judge's  order  for  staying  pro- 
ceedings must  be  drawn  up  forth- 
withysnd  served  immediately,6ther- 
wise  it  will  not  be  binding.  Charge 
y.  FarkaU,  M.6  Q.  4.  422 

11.  A  rule  nisi  for  setting:  aside  bail- 
.   able  process,  &c.,  "  with  a  stay  pf 

proceedings,*'  does  not  enlarge  the 
time  for  the  defendant  to  put  in 
and  perfect  his  iMdl,  until  the  rule 
is  disposed  of ,  so  as  to  place  him 
in  the  same  situation  he  was  in  at 
the  time  the  rule  nisi  was  granted. 
Si.  Hanlare  v.  Byham^  M.  6  0. 4. 

458 

12.  A  mis-statement  of  defendant's 
Christian  name  in  the  commence- 
ment of  his  plea,  does  not  entitle 
plaintiff  to  treat  it  as  a  nullity,  and 
to  sign  judgment  as  for  want  of  a 
plea.     AjumymouSy  H,  6  &  7  G,  4. 

511 

13.  In  a  joint  action  of  assumpsit 
against  two  defendants,  one .  of 
whom  suffers  judgment  by  default, 
and  the  other  goes  to  trial,  the 
plaintiff  may  elect  to  be  nonsuited, 
as  against  the  latter,  if  he  finds  that 
he  cannot  make  out  his  case. — 
Murphy  v.  Tomlan, H.6&7  O.A. 

619 

14.  After  the  determination  of  the 
Court,  upon  a  rule  nisi,  for  a  man- 
damus, the  question  decided  can- 
not be  again  discussed,  as  a  special 
case,  until  there  is  a  return  made 
to  the  writ.  Rex  v.  The  Justices 
of  Leicester,  H.  6  Si  7  0.4.     708 

15.  A  clerk  in  a  mercantile  house, 
described  in  the  notice  of  justifica- 
tion as  '-'gentleman,"  rejected  as 
bail.  Moss'Y.  Heavynde^  H.6& 
7  G.  4.  772 

16.  In  an  action  against  the  marshal 
for  an  escape,  he  is  entitled  to  a 
pardcular  of  the  cause  of  action 

VOL.  yxi.  3  M 
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for  which  the  plaintiff  sues.     Web" 
ster  V.  Jones,  H.  6Se  7  G.  4. 

page  774 
17.  Bail  rejected  where  he  was  to  re- 
ceive a  commission  on  the  amount 
for  which  he  proposed  to  justify 
FoxhalTs  Bail,  H.6St7  G.  4.  783 

PROCEDENDO. 
See  Cbrtiorari. 

PROHIBITION. 
iSec  Pew. — Sbip. 

1.  Prohibition  lie^  to  restrain  the  spi- 
ritual court  from  proceeding  in  a 
suit  brought  by  an  extra-parochial 
person  for  a  pew  in  tlie  body  of  a 
parish  church ;  either  if  the  pew  is 
claimed  by  any  other  title  thaii  pre- 
scription, or  if  it  is  claimed  by  that 
title,  and  the  prescription  is  aenied 
by  the  defendant.  Byerleyy.Win^ 
dusy  H.  6&7  0.4.  574 

2.  Upon  motion  for  a  prohibition,  this 
Court  is  not  bound  to  wait  till  the 
suit  in  the  spiritual  court  is  actually 
at  issue :  if  the  latter  is  clearly  in 
progress  towards  the  trial  of  a  ques- 
tion over  which  it  has  no  jurisdic- 
tion, prohibition  lies  forthwith.  Id* 

iUd. 

PROMISSORY    NOTE. 

See  EviDKNCE,  4. 

An  indorsement  on  a  ptomissory  note, 
with  a  black  lead  pencil  instead  of 
ink,  is  a  writing  in  law,  and  gives 
the  indorsee  a  right  to  recover  upon 
the  note  in  a  court  of  law.  Geary 
V.  PhysiCy  H.  6  Si  7  0.4.       653 

PUTATIVE  FATHER. 
See  Bastard. 

QUARE  IMPEDIT. 

Where  the  founder  of  a  chapel  of  ease 
in  the  township  of  A.y  endowed  it 
with  lands  for  the  maintenance  of 
a  chaplain,  and  by  his  will  directed 
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Wm        QUAHE  IMPEDIT. 

tUsit  bis  86n  should,  during  bis  life, 
bate  the  nomibatioh  and  election 
of  the  minister,  and  might,  by  ^ill, 
or  deed,  set  down'  the  oirder  or 
course  for  the  nomination  and  elec- 
tion of  the  mmist^r  sifter  his  death  ; 
and  in  default  thereof,  then  directed 
that  the  minister  should  be  nomi- 
nated and  elected  by  all  the  house- 
holders  or  heads  of  families  in  the 
iownshipy  and  the  heirs  male  of  the 
foHnder^s  hody^  and  such  other  of 
his  kindred  or  blood  as  should  have 
any  land  in  the  township^  or  the 
^eatet  nun^er  of  them ;  and  the 
son  not  haying  set  down  any  order 
or<H>ttr^  for  the  nomination  and 
cation  of  a  minister : — ^Held,  in 
quare  impedit,  first,  tiiat  the  decla- 

•  ration  which  averred  a  nomination 
and  election  of  a  minister  by  the 
plaihtiffs,  being  the  greater  number 
of  the  householders  and  heads  of 
families  in  the  township  to  whom 
the  noB^iiiation  and  election  of  the 
minister  then  belonged,  was  ill, 
even  after  verdict,  for  not  shewing 
that  die  heir  male  of  the  founder's 

'  body,  and  such  of  his  kindred  or 
Mood  as  had  lands  in  the  township 
concurred  in  the  nomination,  or 
that  they  were  in  the  minority,  or 
that  there  were  no  such  persons  in 

'  existence ;  second,  that  the  house- 
holders or  heads  of  fttmilies,  &c., 
bad  no  right  to  present  a  curate  to 
the  chapel,  without  the  consent  of 
the  vicar,  even  though  the  deed  of 
consecration  reserved  all  the  tem- 
poral rights  of  the  mother  church  ; 
and  third,  that  where  a  chapel  of 
ease  has  been  erected  within  the 
time  of  legal  memory,  the  incum- 
bent of  the  parish  church  is  entitled 
to  the  nomination  of  the  minister, 
unless  there  has  been  a  special 
agreement  to  the  contrary,  to  which 
tbe  parson,  patron,  and  ordinary 
are  parties.  Famworth  v.  The 
Bishop  of  Chester  J  M.  6  G.  4. 

page  56 


RATE. 

QUO  WARRANTO. 

The  nomination  of  a  corporate  oCBcer 
in  a  modern  charter,  by  necessary 

.  intendment  makes  him  a/ree  bur~ 
gess  of  the  borough,  if  he  were  not 
so  before.  Rex  v,  Doumes,  It,  6 
&  7  G.  4.  page  111 

IVATE. 
&elNBABiTAKT.— Mandamus,  3,4. 

1.  Partners,  resident  ift  one  parish, 
but  hokfing  premises  iMid  cairrying 
on  business  in  another  parish,  by 
means  of  a  servant  who  residea  <mi 
the  prenases,  are  not  iiRMbitants 
of  tile  latter  parish,  within  the 
meaning  of  the  43  Eliz.  c.  2,  s.  1, 
and  are  not  rateable  to  the  poor  of 
that  parish,  in  respect  of  their  per- 
sonal property  situate  withia  it* 
Rex  V.  North  Cwrreyy  M,  6  (?•  4. 

424 

2.  By  the  statute  16  G.  3,  c.  66 ;  25 
G.  3,  c.  87 ;  and  30  G.  3,  c.  60 ; 
the  Dudley  Canal  Company  was 
incorporated,  but  none  of  those  acts 
contained  any  clause  respecting  the 
mode  in  which  the  company  should 
be  assessed  to  pari^,  or  other 
taxes.  By  the  33  G.  3,  c.  121 , 
the  old  proprietors,  and  certain  new 
ones  were  re-incorpocated,  for  cer« 

.  tain. purposes,  with  the  same  powera 
as  were  given  by  the  previous  acts, 
to  which  reference  was  made  :  and 
this  act,  for  th^  first  time»  empow- 
ered the  company  to  make  coUa- 
teral  cuts.  By  die  s.  34,  it  was 
enacted,  that  the  said  oompaay  of 
proprietors  should  from  Uroe  to 
time  be  rated  to  all  parliamentary 
and  parochial  taxes'and  assessments, 
for  or  in  inspect  of  the  lands  and 
grounds  taken  and  used  by  the  said 
company,  and  all  warehouses  or 
other  buildings  erected,  or  to  be 
erected  by  the  said  company  of 
proprietors,  a«  other  lamds,grmmdSf 
and  buUdings^  iyi^g  risar  to  ike 
saH    can/al   ait^.  collatepal  cuis, 
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SESSIONS. 

werey  or  $hoMid  ^  rated: — Held, 
that  thtd  clause  waa  not  to  be  con- 
strued retroapectiTely,  so  as  to  de- 
vest the  parish  of  K.  of  the  right  of 
assessing  the  canal  to  the  relief  of 
the  poor,  by  including  in  the  rate- 
able valuation  the  profits  derived 
from  the  campemy^s  tonnage  dues. 
Rex  V.  The  Dudley  Canal  Com-' 
pany^  M.  6  &  7  G.  4.     page  466 

RECOVERY, 
See  Baroain  aitd  Sals. 

REVERSION. 
Slae'BAVLOAitt  akd  Sale. 

SEAMAN. 

See  CovviCTiOK,  4. 

A  man  rated  on  board  an  East  India 
Mp  as  a  seaman,  and  who  signs 
the  ship's  articles,  and  receives  pay 
as  sftch^  is  within  the  statute  2'  G. 
2,  c.  36,  and  cannot  maintain  any 
action  upon  a  parol  agneement, 
snbtequently  made,  for  wages  as 
cuddy  servant^  during  the  voyage. 
JDqfter v.  Creswell,  H.  6&7  O. 
4.  650 

SESSIONS. 

See  HioHWAT. — Hukd&cd. — Ik- 
habitant. — MAKDAMtrS,  1, 3, 4. 
— Notice  or  Appeal.— Rate,  1. 

A  charter  of  Car.  2,  gave  to  the  lord 
of  anp  ancient  liberty  the  execution 
of  all  writs,  processes,  and  precepts 
of  his  Majesty,  within  the  liberty, 
and  contained  a  non-intromittant 
clause,  restt^ning  the  sheriff  from 
entering,  <*  unless  it  touched  his 
Majesty,  or  his  crown,  and  unless 
upon  default  of  the  baitifis  and  offi- 
cers** of  the  lord : — Held,  that  by 
virtue  of  this  charter,  and  the  pro- 
visions of  scat.  27  H.  8,  c.  24,  s. 
7,  the  lord's  bailiff  was  bonnd  to 
obey  the  sheriff's  precept  for  return- 
ing jurors  ffom  the  hberty  to  the 
quarter   sessions;     and  that  for 

2  m2 
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diaobedieno^  tP  wch  n  j>iecapl,.the 

justices  at  s^sions  had  iurisdiction 
to  impose  a  fine  on  the  bailiff*  Sex 
V.  Jaramf  M.  6  G.  4.      page  163 

SET-OFF. 

See  Agent. — Pleading,  5. 

Where  an  age^t  has  a  general  au- 
thority to  receive  and  sell  goods, 
and  out  of  the  proceeds  to  repay 
himself  his  advances,  charges,  and 
commission ;  the  costs  of  an  action, 
and  a  reference  thereof,  against  a 
wrong-doer,  who  withholds  the  pos- 
session of  the  goods,  bonfi  fide  in- 
curred for  the  recovery  of  the  goods, 
are  legal  charges  upon  the  goods, 
and  may  be  set  off  by  the  agent  in 
an  action  brought  agamst  him  by 
his  principal  for  the  balance  of  the 
proceeds  of  the  goods.  Curtis  v. 
Barclay,  H.e6c7G.4.         639 

SETTLEMENT,  hy  Temment. 

1 .  Taking  a  butcher's  stall,  attached 
to  the  freehold,  in  an  inclosed  mar- 
ket place,  to  which  the  pauper  hat 
access  onl^  on  the  ma^et  dagrs* 
but  of  which  he  has  the  exclusive 
possession  on  thpse  days,  is^  it 
seems,  coming  to  settle  on  a  tene- 
ment within  the  meaning  of  13  & 
14  Car.  2,  c.  12,  s.  1^  but  he 
can  be  considered  as  an  occupier 
on  the  market  days  only:  and, 
therefore,  where  the  pauper  occu- 
pied such  a  stall  for  thirty-eight 
market  days,  during  a  period  of 
four  months : — Held,  that  ne  gain- 
ed no  settlement.  Rex  v.  Caver- 
sham,  M.  6  0. 4.  160 

2.  In  Older  to  gain  a  settlement  under 
36  0.  3,  c.  lOly  by  paying  rates, 
it  is  not  necessary  that  the  party 
shonkl  he  rated  at  lOZ.  in  the  as- 
sessment; it  is  sufficient  if  the  te- 
nement be  in  fact  of  the  value  of 
10/.,  though  it  be  rated  at  a  less 
amount.  JRex  v.  St.  Dunstan's, 
M.  6  G.  4.  178 
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STAMP. 


3.  Landlord's  fixtures,  which  are  part 
of  the  freehold,  may  be  taken  into 
the  Taluation  of  a  10/.  tenement, 
though  without  them  the  tenement 
would  not  be  of  sufficient  value  to 
gain  a  settlement.     Id,  page  178 

SHERIFF. 

See  Execution,  1. — Practice,  6, 
7,  8. — Sessions. — ^Variance. 

'   SHIP. 

1.  Whatever  is  on  board  a  ship  for 
the  accomplishment  of  the  objects  of 
the  voyage  and  adventure  in  which 
she  is  engaged,  belonging  to  the 
owner,  constitutes  a  part  of  the 
ship  and  her  appurtenances,  within 
the  53  G.  3,  c.  169,  and  is  liable 
for  damage  to  another  ship.  Oale 
V.  Laurie,  J?.  6  &  7  G.  4.        711 

2.  S.  1  of  the  53  O.  3,  c.  159,  is  to 
be  construed  as  if  it  contained  the 
words,  ''with  all  her  appurte- 
nances,'' like  8.  7.   Id,  Urid, 

SLANDER. 

See  Evidence,  3. 

Saving  of  an  innkeeper,  ''he  is  a 
bankrupt,  he  will  be  in  the  Gazette 
in  a  twelvemonth,  he  is  a  pauper," 
is  actionable,  though  he  be  not 
liable  to  the  bankrupt  laws.  Whit- 
taker  ▼.  Bradley,  H.  6&1  0.4. 

649 

SMUGGLER. 
See  Conviction,  4. 

STAMP. 

\.  The  indorsement  on  a  deed  t>f  ex- 
change, of  the  names  of  the  exe- 
cuting parties,  and  the  date,  &c., 
is  no  part  of  the  instrument  itself, 
and  therefore  not  to  be  taken  into 
calculation  with  a  view  to  the  pro- 
gressive stamp  duty  imposed  by  55 
O.  3,  c.  184,  sch.  pt.  1,  tit.  £^0:- 
change.  Windier  v.  Fearon,  M. 
6  O.  4.  185 


STATUTES  CPPED. 

2.  Where  il.,  by  an  agreement  tinder 
ieaX,  agreed  to  take  and  hire  of  B., 
a  certain  house  and  premises  at  a 
certain  annual  rent,  but  the  instru- 
ment contained  no  words  of  demise, 
and  there  was  nothing  to  shew 
when  the  interest  was  to  commence 
or  determine: — Held,  that  it  was 
no  more  than  an  agreement  for  a 
lease,  and  being  sealed^  required  a 
stamp  for  1/.  15$.,  as  a  deed^  "  not 
otherwised  charged,*'  by  55  G.  3, 
c,  184,  sch.  part  1.  Clayton  r. 
BurtenshaWf  H,  6  Si  7  G.  4, 

page  80O 

By  tlie  same  instrument,  A.  agreed  to 
take  the  fixtures,  stock  in  trade, 
and  such  furniture  as  should  be 
thought  necessary,  at  a  valuation  to 
be  made  on  a  future  day : — Held, 
that  this  was  not  an  absolute  con- 
veyance of  a  present  interest  in  the 
fixtures,  &c.,  and  semhle,  that  as- 
suming the  instrument  to  be  a  lease, 
it  would  have  required  an  ad  valo- 
rem as  well  as  a  lease  stamp.  Id. 

ibid. 

STATUTES    CITED    OR   COM- 
MENTED.ON 


Richard  2. 
I.e.  12.     Escapes. 


380 


Henry  3. 
9.  c.  15.    PabKc  Bridges.         162 


Henry  4. 

4.  c.  19. 

Attomies. 
Henry  8. 

550 

21.  c.  6. 

Ecclenastical  Jaiisdictioo. 

584 

22.  c.  5. 

Highways. 

340 

27.  c.  24. 

s.  7.    Sheriffii. 

163 

32.  c  28. 

Leases. 

23 

37.  c.  16. 

Bargain  and  Sale 

728 

• 

Edvaard  6. 

2  &  3.  c. 

13.    Tithes. 

380 

5  &  6.  c. 

16.    SdeofOfiices. 

550 

» 


STATUTES  CITED. 

^Elizabeih. 

6.  c.  9.     Peijutv.  page  670 

28.  c.  4.     Sheriff.  380 
43.  c.  2.     Parish  Officers,  &c.    340, 

393,  424 
Charles  2. 

13.  St.  2.  c.  2.    Arrest  on  bailable 

Process.  29 

13*  14.  c.  12.  s.  I.      Poor.       160 

29.  c.  3.  a.  3.    Sale.  14,  609 

James  1. 

21.  c.  15.  8.  5.     Bankrupts.         141 

—  c.  19.  s.  2.     Bankrupts.         634 

James  2, 
I.e.  17.   Poor.  162 

William  and  Mary, 
3&4.  c.  11.  8.  6.     Poor.        182 

William  3. 
7  &  8.  c.  32.  8.  4.    Jurors.  68 

Anne, 

3  &  4.  c.  9.  Promissory  Notes.    657 

8.  c.  14.     Sheriff.  123,  380 

9.  c.  14.     Illegal  Games.  131 

George  1. 

1.  St.  2.  c.  5.  8.  6.     Riot  Act.    429 

9.  c.22.  Hundred.  386 
12.  c.  29.     Consuls.                    479 

George  2. 

2.  c.  36.  Seaman.  650 
4.  c.  28.    Landlord  and  Tenant 

380,  411 

10.  C.31.  Watermen.               862 

11.  c.  19.         411,  484 

12.  c.  29.  Rates.  371 
17.  c.  38.  Churchwardens.  393 
20.  c.  19.  Apprentices.             622 

22.  c.  46.  Attomies.                  560 

—  c.  47.     RequesU.  230 

23.  c.  33.  Requests^  230 
32.  c.  28.     Sheriffs.  380 


George  3. 

3.  c.  65,  Apprentices. 

6.  c.  25.        

13.  c.  68.  Highways. 

22.  c.  27.  Requests. 
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32.  c.  28.  88. 16,  17.  Insolvent.  234 

34.  c.  65.    Watermen.  863 

35.  c.  101.  foor.  *  178 
37.  c.  90.  Attomies.  512 
39  &  40.  c.  104.  s.  12.  Requests.  229 
43.  c.  46.  8.  3.     Costs  369 

45.  c.  67.  8.  16.     Requests.       265 

46.  c.  1 35.  8.  2.  BankrupU.  436 
48.  c.  51.     Requests.  230 

—  c.  68.  88.  2.  3.  Highways.  658 

—  c.  121.  8.  14.     Bankrupts.  635- 

—  c.  184.  Stamps.  185 
53.  c.  159.  Ships.  711 
55,  c.  51.  8.  18.     Rates.  371 

—  c.  63.  88.  2,  3.     Highways. 

857,  658 

—  c.  1 84.  Sumps.  1 85, 800 
59.  c.  50.     Poor.  181 


George  4. 

3.  c.  33.     Hundred. 

—  c.  126.     Turnpike. 

4.  c.  29.     Apprentices 

—  c  34.  


385 
810 
622 
622 
663 


622 
622 
857 
230 


5.  c.  8.  8.  2.     Vagitints. 
—  c.  108,  ss.  3,  49.  Smuggling.  678 

6.  c.  87.     Consul.  479 

STOCK. 
See  Action  on  the  Case,  2. 

STOPPAGE  IN  TRANSITU. 
See  TnoTSR,  I. 

A  merchant  in  England  sends  goods 
of  a  given  value  to  a  merchant  at 
Quebec,  for  sale  on  his  account. 
Before  the  goods  are  sold,  or  the 
proceeds  ascertained,  the  latter 
ships  three  cargoes  of  timber  to  the 
former,  to  credit  in  aecoant.  Two 
of  them  arrive.  Against  the  third 
the  consignee  draws  a  bill  for  the 
amount,  while  it  is  in  transitu.  In 
the  interval  the  consignee  dis- 
honours the  bill,  and  becomes  in- 
solvent : — Held,  that  the  consignor 
had  a  perfect  right  of  stoppage  in 
transit!^  and  was  not  bound  to  wait 
until  the  mutual  accounts  between 
him  and  the  consignee  were  finally 
adjusted.  Wood  v.  Jones,  M.  6 
G.  4.  page  126 


m  TSNI>EB« 

STRANWNa 
See  l^avtLA^fiEy  3. 

SUPERFLUOUS  COUNTS. 

Where  a  declafatfon  contains  special 
counts  for  work  and  labour,  besides 
the  general  counts,  the  Court,  will 
strike  out  the  former  on  motion,  if 
they  are  ^ai^ly  unnecessary,  with- 
out referring  the  case  to  the  Mas- 
ter, though  the  rule  is  in  that  form ; 
for  the  form-  of  the  rule  is  imma- 
terial; and  if  the  plaintiff  in  such 
a  case  contests  the  rule,  the  Court 
will  make  him  pay  the  costs,  though 
the  defendant  is  an  attorney.  Fraser 
V.  SkaWf  M.  GQ.4^        -page  383 

SURETY. 

Where  agents  had  a  bill  account  with 
the  grantor  of  several  annuities, 
for  the  payment  of  which  A .  be- 
came surety,  and  in  consequence 
of  a  letter  written  by  an  attorney  in 
the  nttmes  of  the  grantees,  at  the 
nistatiee  of  the  agents,  demanding 
'  payment  of  the  arrears  of  the  an- 
nukies,  from  the. grantor  and  his 
surety,  a  sum  of  money  was  paid 
under  circumstances,  from  which 
it  was  to  be  collected  that  the  mo- 
ney was  hHiended  to  be  specificaHy 
appropriated  to  the  annuity  ac- 
count, and  the  agents  applied  it  to 
the  bill  account: — Held,  that  this 
was  a  misapplication,  and  that  the 
money  ought  to  be  appropriated 
pro  rat&  among  the  annuitants  in 
relief  of  the  surety.  Shaw  v.  Ptc- 
ton,  M.  6  G.  4.  201 

TENDER. 

Going  with  money  in  hand  to  make 
a  tender,  and  demanding  ''whether 
the  creditor  has  a  receipt  stamp," 
and  reoeiriog  an  answer  in  the 
negative,  widiout  an  actual  ojfar 
of  the  money,  will  not  support  a 

.  plea  of  tender.  Ryder  v.  Lard  C. 
Twmaend,  M.  6  G.  4  119 


TURNPiK:E. 

TRESPASS. 

SeeBAVKnm^Ty  2. — Evidbvce,  I, 
2.— ExEcoTioK,  1 .  — -  Plea  d- 
iKo,  6,  13. 

The  relation  of  parent  and  child, 
though  the  latter  lives  with,  and  is 
under  the  control  of  its  father,  does 
not  necessarily  constitute  the  rela- 
tion of  master  and  servant.  There- 
fore, where  a  ftither  brought  tres- 
pass for  an  injury  to  a  child  only 
two  yean  and  a  half  okl,  *'per 
yuod  servitmm  amisUf* — Held, 
that  as  the  child  was  incapable  of 
performing  acts  of  service,  the  ac- 
tion was  not  maintainable.  &m- 
6/e,  that  the  father  might  maintain 
a  special  action  for  expenses  ne- 
ce««art/yincurred  by  him,  in  having 
the  child  cured  of  the  injury. 
Hall  r.  Hellamder,  M.  6  G.  4. 

page  133 
TROVER. 

See  EviDEwcE,  7. — LiMiTATioys, 
STATtrTE  or. — Partkers,  1. — 
Warrant  or  Attorney. 

1.  The  purchaser  of  goods  cannot 
maintain  trover  for  &m,  widioot 
guring  the  price;  for  though  he  ac- 
qSres  the  right  of  property  by  the 
(Aircbase,  he  can  only  acquire  the 
right  of  possession  by  the  payment: 
and,  in  order  to  maintain  trover, 
he  must  have  both  the  right  of  pitH 
perty,  and  the  right  of  possession. 
Bloxam  v.  Saunders,  M.  6  G,  4. 

pa^e  396 

2.  The  purchaser  of  goods  sold  upon 
credit^  cannot  maintain  trover  for 
them  without  paying  the  price;  for 
though  he  acquires  the  right  of  pro- 
perty by  the  purchase,  he  can  only 
acquire  the  right  of  possesaion  by 
the  payment:  and  in  order  to  main- 
tain trover,  he  must  have  both  the 
right  of  property,  and  the  right  of 

rNSsession.    Bloxam  v.  Morl^,  M. 
G.4.  407 

TURNPIKE, 
1.  By  3  O.  4,  c.   126,  a.  65,  "  no 


TtfANFlKE. 

trustee  of  any  taropike  road  shall 
have  any  skare*  or  inlerest  ia,  or 
be  in  any  manner,  directly  or  indi- 
rectly, concerned  in  any  bargain  or 
contract  for  making,  or  Fepairing, 
or  in  any  way  relating  to  the  road 
for  which  he  shall  act;  nor  shall  let 
out  for  hire  any  cart,  or  horse,  for 
the  use  of  any  turnpike  road  for 
which  he  shall  act  as  a  trustee ;  or 
shall  by  himself,  or  by  any  other 
person,  for  or  on  his  account,  di- 
rectly or   indirectly,   receive    any 
money  to  his  use  or  benefit,  out  of 
the  tolls  coUeoled  on  the  road  for 
which  he  shall  act,  during  the  time 
he  shall  be  acting  as  a  trustee  of 
such  road :  and  every  trustee  so  of- 
fending, shall  for  every  such  offence, 
forfeit  100/."    By  s,  143,  "  If  the 
penalty  exceeds  20/.,  it  shall  be  re- 
^^overable  by  action  of  debt  in  any 
of  the  superior  courts,  and  the  plain- 
tiff, if  he  recover  in  any  such  ac- 
tion, shall  have  full  costs ;  provided, 
that  there  shall  not  be  more  than 
one  recovery  for  the  same  offence, 
and  that  21  days' notice  be  given  to 
the  party  offending,  previous  to  the 
*  commencement  of  the  action ;  and 
that  the  same  be  commenced  within 
three  calendar  'months    after  the 
offence    for  which   the  action  is 
brought  shall  have  been  commit- 
ted."    A,  having  contracted  with 
the  trustees  of  a  turnpike  road,  to 
repair  the  road  for  a  specific  sum, 
B,,  one  of  the  trustees,  let  out  to 
A.  his  horse  and  cart  for  5s.  a  day, 
and  they  were  usedMn  the  repair  of 
the  road.     In  debt,  against  B.  for 
penalties: — Held,  first,  that  £.was 
liable  to  the  penalty  imposed  by  s. 
65*    Second,  that  the  notice  of  ac- 
tion, not  stating  that  B.,  when  he 
let  out  his  horse  and  cart,  was  act- 
ing as  a  trustee,  was  bad.     And, 
third,  that  the  notice  being  bad,  the 
plaintiff  was  barred,  not  only  of  his 
right  to  costs,  but  of  his  right  to 
sue.      Tawiey  v.  WkUe,  H,  6^7 
G.  4.  page  810 


TURNPIKE. 
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2.  A  Turnpike  Act  iinposed  toQa,  1st- 
on  horses  d^pwitdg  carriages ;  2nd* 
on  carriages  fixed  to  waggons ;  drd* 
on  horses  not  drawing;  and  4th' 
on  oxen,  &c. :  Provid^  that  every 
person  having  paid  the  toll,  on  pro- 
ducing a  ticket  denoting  sudi  pay- 
ment, shoald  be  permitted  to  pass 
and  repass,  once  in  the  same  day, 
through  the  ^ates  mentioned  m 
stieh  ticket,  with  the  same  horses, 
or  X>tber  beasts,  coach,  or  other  car- 
riages, without  being  liable  t6  any 
additional  toll.  Whe^  the  same 
horses  passed  and  repassed  once  in 
the  same  day,  drawing  different  car- 
riages belonging  to  the  sam^  per- 
son : — Held,  that  only  one  toll  was 
payable.  Chambers  v.  Williamg^ 
H.  6  dl?  7  G.  4.  page  84d 

3.  A  Turnpike  Act  imposed  tolls,  1st. 
upon  carriages  drawn  by  horses; 
2nd.  upon  horses  not  drawing ; 
3rd.  upon  oxen,  &c. :  Provided 
that  all  persons  having  jpiud  loll 
once  for  their  carriages,  hoiaes,,aBd 
cattle,  returning  the  same  day »wkh 
the  same  carriages,  horses,  and  cat- 
tle, should  pass  toll  free.  A  aubse- 
quent  act  recited  that  it  was  ejme- 
dient  to  increase  the  existing  toUs, 
and  re-enacted  the  provisions  of 
the  fonaec  act,  subject  to  some  al- 
terations; one  of  which  was,  that 
the  former  tolls  should  cease,  and 
that  instead  thereof,  there  should  be 
paid  a  certain  toll,  for  every  horse 
drawing  a  carriage,  Foiir  houses 
passed  a*  toll-gate  in  the  morning, 
drawing  a  carriage,  and  nepassed 
the  same  gate  in  the  evening,  draw- 
ing a  different  carriage  : — Held, 
thatbeing  the  same  hoi'ses,they  were 
notliabletoasecondtolL  Feamley 
Y. Morley, H.  6&  7G.4.         832 

4.  A  Turnpike  Act  imposed  toll,  Ist* 
upon  every  horse,  &c.,  drawing  Any 
carriage;  2nd.  upon  every  horse,  Arc., 
not  drawing ;  and  3rd.  upon  every 
score  of  oxen,  &c.:  Provided  that 
no  collector  should  take  from  any 
person  more  than  one  toll  for  the 
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flame  cairiage,  hones,  beasts,  or  cat- 
tle, passing  once,  and  repassing 
ofice  in  the  same  day,  through  the 
same,  or  any  of  the  gates  on  the 
roads,  such  persons  producing  a 
ticket  denoting  that  such  toll  had 
been  paid  on  that  day  for  such 
horses,  beasts,  or  cattle.  Where 
the  same  horses  passed  and  repassed 
once  in  the  same  day,  drawbg  dif- 
ferent carriages  belonging  to  the 
same  person : — Held,  that  oidy  one 
tdl  was  pa3rable.  Jaduon  t.  Cur- 
i0«i,  H.  6  &  7  G.  4.       page  838 

UNDERWRITERS. 
See  Policy  op  Insubance. 

USE  AND  OCCUPATION. 
See  Landlord  and  Tekamt,  1. 

VARIANCE. 

See  Award. — Evidence,  4. — In- 
surance, 2. — Practice,  4. 

In  an  action  on  the  8  Anne^  c.  14, 
against  the  sheriffs,  for  seizing  goods 
without  satisfying  the  landlord's 
rent,  the  declaration  stated  the  writ, 
under  which  the  sheriff  seized,  to 
have  been  sued  out  in  K.  B.,  and 
it  appearing  in  evidence  to  have 
been  sued  out  in  C.  P. : — Held,  a 
fatal  variance.  Sheldon  v.  Whit- 
taker,  M.  6  6.4.  123 

VENDOR  AND  VENDEE. 

Where  a  quantity  of  barley  was  sold 
upon  a  contract  to  *'  deliver  along- 
side a  sloop  or  warehouse  at  O  or 
H,p  at  the  buyer's  option,  m  all 
Aprils  or  sooner,  and  the  barley 

.  was  brought  into  dock  at  O.  on  the 
29ih  April : — Held,  diat  ihe  con- 
tract was  broken,  inasmuch  as  it 
would  then  have  taken  four  days  to 
unload  the  vessel,  and  deliver  the 
cargo  into  the  buyer's  possession. 
Cox  y.  Todd,  M.  6  G.  4.        131  i 


WORDS- 
VENUE. 

Venue  is  not  changeable  where  the, 
cause  of  action  is  the  infringement 
of  a  patent.     Brunton  ▼.    White, 
M.  6  G.  4.  page  103 

WAGER. 

The  stakeholder  upon  a  cricket  match 
between  eleven  players  on  each  side 
at  5s.  a  head,  is  liable  to  the  win- 
ner, if  the  Judge  at  nisi  prius,  in 
the  Exercise  of  his  discretion,  thinks 
proper  to  try  the  cause.  WalpoU 
T.  Saunders,  M.  6  G.  4.  130 

WAGES. 

See  Seahav,  1. — Wabraht  or 
Attorney. 

Where  there  was  a  running  account 
between  A.  and  J3.,  and  the  former 
gave  the  latter  a  warrant  of  attor- 
ney, with  a  defeazance,  stating  it  to 
be  given  as  a  security  for  4000/., 
and  lawful  interest  thereon: — Held, 
that  it  was  a  continuing  security, 
applicable  to  any  balance  which 
might  at  any  time  be  due,  and  was 
not  discharged  by  payments  ex- 
ceeding 4,000/.,  between  the  date 
of  the  warrant  of  attorney  and  the 
time  of  entering  up  judgment  there- 
on. Woolley  V.  Jennings,  H,  S  Ss 
7  G.  4.  824 

WAIVER. 

See  Covenant,  2. 

WATERMAN. 
Qiuere,  whether  the  nders  of  the  Wa- 
termen's Company  of  London,  have 
jurisdiction  to  convict  an  offender 
against  the  34  G.  3,  c.  65.  Rex 
V.  Broderip,  H.  6  &  7  G.  4.    861 

WILL. 

See  Devise. — Insurance,  6. — 
Promissort  Note. — ^Witness. 

WORDS. 
See  EvrBENCB,  3. — Slander. 
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